Google 



This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 

to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 

to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 

are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other maiginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 

publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing tliis resource, we liave taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 
We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain fivm automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attributionTht GoogXt "watermark" you see on each file is essential for in forming people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liabili^ can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 

at |http: //books .google .com/I 




L. Scot A /^ 





3 DO 




ENNIS & CO., INC 

w Book PuMishors 
51 MAIN STREET 
BUFFALO 3. N.Y. 



FOREWORD 



This volume is an exact photo-reproduction of an original copy of 



THE 
SCOTTISH LAW JOURNAL 

AND 
SHERIFF COURT RECORD 



VOLUME HI 
1860-61 



As an original is practically unobtainable, this reprint is offered 
to enable Law Libraries to fill out their collection of foreign 
publications. 

The reprint follows the original in every detail, and no attempt 
was made to correct errors and defects in typography. 



Buffalo, N. Y. DENNIS & CO., INC. 

October, 1959 



THE 



SCOTTISH LAW JOURNAL 



AND 



SHERIFF COURT RECORD. 



VOL III. 



GLASGOW: 
DUNN & WRIGHT, 26 WEST NILE STEEET, 

EDINBUEQH: HACLACHLAK Ain> STEWART. 

186L 



CONTENTS. 



Page 
Alimentary Actions, Interim, . • . • 6 
Address on Mercantile Laws, ... 88 

Canadian Extradition Case, ... 6 

Conjugal Bights Act, 1861, .... 49 
Domicil, Law of, . . • « 10,30,36,44 
Ecclesiastical Lc^slation, ..... 1 

Glasgow Police Bill, • 6 

Ground Annuals, ••.••• 42 
Marriages, Irregular, • . . < . . 38, 43 
Minister of Justice, . * . . •47, 50, 55 
Medical Profession and Be^stration Acts, . . 9 
Notes on Smoke Nuisance Bill, 1861, ... 21 
Review — Treatise on the Liens of Attorneys, by 

W. Stokes, of the Inner Temple^ . 4 

'' -^Ihe Local Courts of England and 

Scotland, . • . • < . ? 



Beview — Styles of Deeds, 

" — Controversy between England and Sc6t<' 
land on Divorce, by T. Hughes, of 
GraVs Inn, . . • • • 

'■ — Latin Phrases and Maxims, 
Beport of Glasgow Faculty on Sheri£f Court Bin, 
Stipendiary Magistrate, 
Sheriflf Court Bill, 1861, . . . • . 

Small Debt Court, 

The Suspension of the Writ of Habeus Corpus in 

the Federal States of America, 
The Yelverton Case, . . . ... 

Table of Fees in Sheriflf Courts, 1861, . 

Trustees Act, 

Wills Act, 1861, ...... 



12 



32 
56 
23 
29 
26^34 
34 

53 
13 
14 
49 
41 



SHEEIFF COURT EEPOETS. 



Archibald v. ib., 7 

Anderson's Sequestration— Competition for Trus- 
teeship, 11 

Alexanikr & Co. ▼. Laughland & Brown, . . 23 

Allan V. Stirton, 58 

Anderson v. Glasgow Assessor (Double Enrol- 
ments), . . 124 

Baker y. Taylor Brothers, 21 

Boyd's Sequestration — Competition for Trustee- 
ship, ........ 60 

B«chanan v. Edinburgh and Glasgow Bailwlay Co., 64 

Baird & Co. v. Stewart, . . . . . 69 

Bass & Co. v. Beid, . . . • • . 119 

Coats y. Steven, . • 32 

Crosthwaite y. Smith, 52 

Caldwell y. Wylie, ...... 67 

Craig v. Somerville^ ...... 98 

Caw, PeL, , 110 

Dawson & Son y. Orr Ss Co., .... 8 

Dow v. Taylor, 20^ 

Dixon y. Clyde Paper Co., 47 

Darven y, Logan, ... . , . 61 

Drew v. M'Eenzie & Co., 85 

Duff y. Grant and others, 96 

Davis y. His Creditors, 97 

Edward y. Malcolm, 91 

Fatrleys y. Thomson, &e., 1 

Fotrester, Pet, 21 

Farrie y. Anderson, 60 

Forbes y. His Creditors,- 68 

Forbes y. Dundee, Pejrth, and Aberdeen Bailway 

^-'O., • f • • , , ... IlMt 

Fyffe y. Cock or Saunders, .... 137 
Grant y. Taylor, . .' . . . ."18 

Grant y. Bedford, 106 

Gilchrist y. Finlay, 112 

Herd v. Herd, 19 

Harvey ▼. Sjme Ik Middlemas, .... 24 



Hamilton v. Bain, 

Houston V. Scott & Anderson, . . 

Hutchison & Dixon v. Eerr & Lockhart, • 

Hunter v. M'Kibbin, ' . 

Henderson v. Malcolm, . . . . • 

Hendry v. Duncan, . . . . ' . 

Hart & Gemmell v. Panton & Co., . 

Henderson v. Jack or Miller, .... 

Inspector of Dingwall v. JAAcLeajB, . 

Latta V. Stevens & Drew, ..... 

Laurie v. Skullen & Bobertson, .... 

Lang y. M'Coll, . • . . 
" y. Campbell & Co., . . . . . 

Leek v. McDonald, • . ... 

Liebert & Co. y. Henderson, Stewart, & Co. 

M'Nab y. Broadfbot, 

M'CuUoch V. Caledonian Bailway Co., 

M*Coll y. M'KeUar, 

M'Eenzie v. Patcrson, 

MacLeod v. Meldrum, 

MacLean, John, Jppet, . . . . . 

M'Callum's Sequestration-^-Gompetition for Trus- 
teeship, . . 

Miller y. Edinburgh, Perth, and Dundee BailWay 
C<nnpany, 

Munro y. ib., 

Murray v. Taylor, 

Moor V. Henderson, 

Martin v. Dimlop, ...... 

Orr, Pet,, 

Pontifex & Wood v. M'Bean & Ca, . 

Beid v. Galloway's Trustees, .... 

Bose & Mandy. y. MDougal, .... 

Beid v. Wilkie 

Biddell v. Wilson, 

Balston v. Hume's Trustees, . . • 

Bobertson v. Edinburgh & Glasgow Bailway Co., 

Bobertson & Co. y. Stewart, Wilson <fe Brodie, . 



29 

36 

56 

82 

91 

49 

95 

114 

4 

41 

73 

73 

110' 

12a 

14a 
4 

4a 

61^ 

iir 

122" 

13£ 

33 

S& 

48 

71 

107 

97 

72 

1 

43 

44 

49 

61 

108 

138 



ir 



CONTENTS. 




Smith ▼. Deans, • 
Sale Sb Mandjr. v. 
Sdandoii, Brothen, an^ 

Alexander, Sb Go., . 
Stewart & others v. Grey fr others, 
Sharp Y. Cameron or Jack, • 
Smith A Eeay y. Haloolm, 
Skeooh Y. Macfarlane ft others. 



Hogg, Sb Ck>., 

win Y. Bintonl, 



5 
14 

20 
45 
78 
91 
92 



Skeete y. Tonng, •..••• 

Spepoe Y. Allan or Bisset, 

Sodet/ of Solicitors of Perth y. the Frooorators, 
Taylor ft Downs y. Prince, . • . • 

Ti^lor Y. Wilson, 

Whyte Y. DonbUme, Donne, and Callander Bail- 
way Ca, , 



COUET OP SESSION BEPOETS. 



135 

136 

134 

80 

63 



121 



I860. 



Braid Y. BalsUm, 1 

Bain Y. Bain, . . • . • . . • 6 

Crichton Y. Bobb, ...... 4 

Coey Y. Smith, . . • . . . . 6 

Dftlzymple y. Bmoe, . . • • '• . 8 

Donaldson y. Ilnlay, ...... 10 

Earl of Wemyss y. Graham, .... 1 

Edinbnigh y. Prestonpans and Dunse, • . 5 

Bagleshun y. Barooy, . . . . • 6 

Bwing ft Ca Y. McClelland, .... 10 

Gray ft Co. y. Lawson, • . . . • 3 

Graham y. Wilson ft Co., 11 

Ihroeotor of City Parish y. Clyde NaYigation 

Tmstees, ....... 2 

Jowett ftSons Y. Stead, 10 

Lindsay y. London and Forth Western BaHway, 2 

M'GKbbon or DaYidson Y. DftYidson, ... 4 

Millars Y. Mitchell, 5 

Mains y. MK^lnlHoh, 6 



Blgm, 



AdYOoate, Lord, y. Balfoor, 
Adams y. Adams, 
Adamson y. Kirlnirood, 
Allan, Pe^., 

Bazgaddie Coal Go. y. Wark, 
Boettoher y. Carron Ca, • 
Beattie y. Gtemmell, . 

^ Y. Mahon or Wilson, 

" Y. Laidlaw or Thomson, 
Crombie y. M*Bwen, . 
Crawford y. Stewart^ . 
Dnnoan y. DaYis, • 
Dobson Y. Edinburgh and Glasgow BaHway 
Elgin, Presbytery of, y. Magistrates of 
EYsns Y. MaoLoughlin, 
Fbnlds Y. Townsend, . 
Fleming y. Brown's Tmstees, • 
Graham y. Marshall, . 
GreenhiU y. Gladstone, 
Hately y. Maf^. of Burntisland, • 
HawMden, Yisconntess of y. Dnnlop, 
Hay ft others, Pet,, . 
Innes y. Beid, .... 
Jack Y. Thom, .... 
Jeff Brothers y. Bitohie, 
Johnston y. Bobertson, 

'' Y. Strachan, . • 
Kelly Y. Kelly, .... 
lindsay y. Johnston, . 



Co. 



MDonald y. Dnohess of Leeds, 
Maxwell y. Black, . 
M'Greffor y. Tohnie, . 
M^Kellar y. LiYingston ft Co., 
M'Gregor y. M'Gregor, 
Mackay y. Beattie, . 
Paean y. M^Bae, 
Beid or Urquhart, JPet. 
Sinclair y. Stafles, . 
Simpson y. Fleming, . 
Stewart y. Doke of Montrose, 
Smith Y. Marshall, • 
Scott Y. Scott, . 
Small or Mintosh y. Welsh, 
Sinclair y. SmiUi, 
Stewart y. Macdonald, 
Thomson or Donald y. Donald, 
Thomson y. Craic^* • 
White ft othen^et, 



7 

7 

8 

9 

9 

12 

5 

5 

2 

3 

4 

8 

10 

11 

11 

12 

7 

9 

11 



18 6 1. 



3 

16 

17 

19 

2 

6 

8 

9 

21 

7 

19 

11 

17 

7 

11 

9 

9 

3 

20 

17 

18 

23 

1 

3 

4 

12 

14 

13 

1 



Lawson y. Eddie^ ..••*• 
M'Callmn Y. Forth Iron Co., . . . . 
MOiaren or Aitken y. Edinbnigh and Glasgow 

Bailway Co., 

MThail Y. Campbell, 

M<Kellar Y. LiYingston ft Ca, . . . . 

Millar Y. Cathcart^ 

Mnir y. Collett, 

Mains y. M'Clnlliob, ....«• 

Neilson y. Bitchie, • 

Peters y. Finnigham, 

Paterson y. Pkesbytery of Dunbar, . 

Purves* Trustees y. Punres' Executors, 

Bussel or Anderson y. Anderson, 

Bichmond, Duke of, Y. Dempster, 

Benfi«w ft Brown Y. Magistrates of Glattow, • 

Bitdiie y. MDomid, ... . . 

Boss Y. MacLeod, 

Sutter Y. Aberdeen Artie C6mpany, . 

Smith Y. Bostron, 

Snodgrass Y. Stewart, 

Thriepland y. Munro, ..... 

Thomas Y. Pellatt, 

Wyper y. HarYey ft Ca, ..... 
Wylie ft Lochhead y. Times Fire Assurance Ca, 
Whitehead y. Thomson, • . . . 
Waddell Y. Monklands Bailway Ca, • 
Weir Y. Dunlop ft, Ca, • • • . • 
Tonng Y. Graham, « 



18 
13 

19 

14 

23 

14 

22 

23 

24 

6 

13 

15 

5 

6 

9 

14 

20 

10 

1 

3 

22 

24 

11 

13 

15 

21 

23 

2 



THE 



SCOTTISH LAW JOURNAL, 



▲KD 



SHERIFF OOIJRT RECORD. 



ECCLESIASTICAL LEQISLATIOK. 

THE CABBIDEN OASE. 



Of the many cases of disputed settlement which 
have occurred since the passing of Lord Aberdeen's 
Act^ there has been none perhaps possessing more 
interest for a lawyer, or presenting more peculiar 
features, than the Carriden Case. 

The facts may be stated in few words. The Eev. 
Bogcr Hall was licensed by the Presbytery of Hamil- 
ton in the year 1854, and shortly afterwards he was 
appointed assistant to Dr Dunbar, in the parish of 
Applegarth. In that situation he continued till 18d8, 
discharging, so far as was competent for a licentiate, 
all the duties of a parish minister to the entire 
satisfaction of the parishioners, by whom he was pre- 
sented, on his leaving them, with a handsome testi- 
monial as a token of their esteem. In the autumn 
of 1858 Mr Hall was invited to become the pastor of 
a Scotch church established at Hurst, in the neigh- 
bourhood of London, where he officiated till the 
spring of 1860; and here also he appears to have 
acted in all respects as a zealous and faithful minister. 
Early in 1860 he resigned his charge at Hurst, and 
in the month of May following he was presented, by 
the Duke of Hamilton, to the church and parish of 
Carriden. It should be mentioned that this was 
not a presentation made without consulting the 
parishioners. The Duke allowed the people to have 
a leet of candidates, and to vote upon them, reserving 
only to himself to select either of the two who should 
have the greatest number of votes. The people 
acquiesced in this arrangement. Mr Hall and another 
were selected, and submitted to the decision of his 
Qrace, and the Duke gave the presentation to Mr Hall. 
Here, if ever, was a case where a harmonious settle- 
ment might be expected. 



cover that they have an extent of liberty which is 
likely to run into license, and a crop of "cases" is 
already springing up which promises to give the 
General Assembly enough to do for some time to 
come. Be that as it may, when the Presbytery of 
Linlithgow met to induct Mr Hall, a paper was pre- 
sented, signed by some fifty of the parishioners} 
objecting to the settlement Whether the list com- 
prehended any of those who had voted for Mr Hall, 
or, if it did, why they now objected, we do not know. 
But it would appear that, after the presentation, 
rumours had been spread in regard to the health of 
Mr Hall, and as the parish had for many years been 
much neglected, owing to the bad health of the last 
incumbent, the people would seem to have been 
sensitive on that point, and naturally so. As it was, 
objections were lodged. Against the sermons of the 
presentee, or his prayers, or his character in any re- 
spect, nothing was objected. Indeed, on all hands, 
it appears to have been conceded that on these points 
nothing could be said but what was to the honour and 
credit of the presentee. The objections resolved into 
these, (1) that his appearance in the pulpit on the 
occasion of the two trial sermons "led the objectors 
to the conclusion that he had a weak constitution;" 
and (2) that his voice was weak, so as to be "inaudi- 
ble to the aged, and to many of us who occupy seats 
remote from the pulpit.*' 

These objections were held to be relevant. Mr 
Hall gave in defences pointedly denying the aver- 
ments both as to his health and to his audibility, and 
the Presbytery allowed a proof, "in terms of the 
Overture and Interim Act of the last General Assem- 
bly.'* Both parties appear to have made a very full 
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foundation, I cannot, indging from the precognitions 
before me, entertain a doubt. First of all, there it the 
evidence of several individuals who were present in 
church, some of them aged, and one even didl of hearing, 
who state that they heud everv word at all the services, 
which could not possibly have been the case if Mr Hall's 
voice was so weak and inaudible as the objectors represent 
it. Again, there is a mass of evidence establishing the 
uniform clearness of voice and audibility of l^Ir Hiul, on 
numerous occasioiui since his ordination in 1854 down to 
the present time. Every one at Hurst who attended the 
Scotch church then M>pears to have heard Mr Hall 
clearly and without difficulty during all the period of his 
ministrations. There is evidence that he hss repeatedly 
preached in the parish of Cambuslang — a church, as I 
understand, twice as large as that at Carriden, and that 
he wss heard there with esse by all. He is proved also 
to have preached with like result in a chapel at Strone, 
a building described as difl^lt for hearing; also in the 
parish churches of Old and New Monkland and East 
Kilbride, churches, it is said, more than twice as large as 
Carriden; by all in these congregations who have been 
precognoeced, including many poor and aged persons, he 
appears to have been heard with esse. He has likewise 
preached on numerous occssions in the church of Apple- 

Sirth, where for four years he officiated as sMistant to 
r Dunbar; and there also he was heard with esse, and 
so in many other churches. The testimony is thus ex- 
tensive, ss well as decide, that, wherever Mr Hall has 
officiated, he has been well and clearly heard; whilst 
there is no evidence of his having been otherwise than 
in good health during the whole of the time since he was 
licensed. 

**In any of the ordinary courts of law and justice in 
this country, a mass of such testimony would not fail at 
once to annihilate any objection to the presentee founded 
on his alleged inaudibility. But, unfortunately, the Courts 
of the Church of Scotland are at present not like other 
courts; inasmuch as the rules of so-called evidence, by 
which the General Assembly has resolved that she her- 
self and her inferior judicatories shall be guided in cases 
like the present, are different from those which prevail 
in all otner courts in this kingdom, whether civU or 
ecclesiastical. 

*»By section 10 of the interim Act of Assembly, en- 
titled ^Overture and Interim Act of Regulations to be 
observed in the induction of ministers/ it is enacted, ^as 
to objections to the utterance or manner of the presentee 
in the pulpit, the evidence to be led shall have regard ex- 
clusively to the services conducted by him in the church of 
the vacant parish by appointment of the Pre^tery; and 
no evidence shall be competent in proof or refutation of such 
objections, except from members of the congregation who 
were present on one s>r ^Ih of the occasions referred 
to.' 

"By this piece of ecdesiaBtical legislation, which I do 
not characterise too strongly if I sludl call it unreason- 
able, and unjust, and ateurd, there is cut down at a 
stroke almost the entire mass of the evidence by which 
alone the objection of the objecting parishioners could be 
refuted. It does more. It deprives the presentee of 
the evidence of those members of the Presbytery who 
beard him preach those very trial discourses; as also of 
the evidence of several witnesses among the common 
people, who, although they heard these discourses, and 
heard them without difficulty, happen not to be * mem- 
bers of the congregation.* Nay, further, it deprives him 
also of important evidence from among the objectors 



■ponsibility, that the result of the precognitioD, made 
on behalf of his client, was, ''in the highest degree, 
favourable to Mr Hall,'* and that the objections as to 
his health and to his voice could be disproved by an 
overwhelming mass of evidence. Tet, when the 
Presbytery met on the 10th of December last, to pro- 
ceed with the proof, the presentee abandoned his 
case, and this, as he pablicly stated, on the advice of 
his coansel, Mr Logan, as expressed in the opinion 
referred to— the same opinion in which Mr Logan states, 
as his deliberate conclusion, drawn from a precogni- 
tion taken ''with great fulness and apparent accuracy** 
— ^that Mr Hall must have been successful had the 
case proceeded, and been tried in a legal and consti- 
tutional manner. It is this which forms the distinctive 
featore of this very carious case, and which invests it 
with an interest and importance not to professional 

men only — as a mere abstract point of law — but to 

the country at large, as a£fecting the position and the 

power of the Church Courts. For what remains of the 

facts it will be sufficient to quote the opinion. It is a 

very able document expressed in the close, clear, and 

logical style which is characteristic of the learned 

counsel, and not the less cautiously expressed, it may 

be believed, that it was to become part of the records 

of the Presbytery, and was to form the grounds of 

the important step to be taken by the presentee. 

We now turn to the opinion. 

After stating his grounds for coming to the con- 
clusion, that as regards health and all other points, 

"the result of the fullest inquiry could not be other- 
wise than in the highest degree &voarable to Mr 

Hall," and that the objections "will after investigation 

resolve into this single matter — ^that the voice of the 

presentee is weak, and that he was imperfectly heard;*' 

and after referring to the causes which had contributed 

to prejudice the minds of the people on this point, 

the learned Sheriff proceeds as follows: — 

"With pre-possessions thus arising and thus fostered, 
it is not unnatural to suppose that those parishioners 
who heard the trial discourses listened with little desire 
to hear, or that they, perhaps unconsciously to them- 
selves, ascribed to a want of power on Mr Hall's part 
what was truly attributable to their own want of atten- 
tion. One objector, indeed, after stating that he could 
not hear distinctly, seems candidly to have admitted that 
this might arise from his not paying attention. But, be 
it as it may, it is clear from the precognitions that a 
large proportion of those who heard the two trial dis- 
courses have made up their minds to stand by their 
objections, and to depone before the Presbytery that Mr 
Hairs voice is so weak that they could not hear him 
distinctly. Now, if it be proved that the presentee has 
a weak voice, the Church Courts must give effect to the 
objection. If it be disproved, there will be an end of the 
opposition ; for it appears to roe to be the only objection ! themselves; for, though several of them admit on pre- 



on which the presentee could be excluded. 

*^In this state of matters, it becomes the duty of the 
presentee, and of his friends, carefully and at once to 
consider his present position and probable prospects. 

"That the objection of inaudibility is without any real 



cognition that they heard Mr Hall perfectly well on the 
occasion on which he preached as a candidate, this testi- 
mony will be of no avail, since the Presbytery most ex- 
dude it, because the Act of Assembly compels them to 
disallow as evidence all that does not refer to the services 
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eondueted by appointment and in preaenoe of the Pres- 
bytery. 

^^lliat a regulation tbuB operating is contrary to tbe 
qnrit and terms of the Act anent Benefices^-in other 
words, contrary to statute ]aw — ^I entertain no doubt; 
the true intendment and just meaning of the Act of 
Parliament being that all objections to the induction of a 
presentee must be tried and disposed of according to law 
— ^tbat is, according to the laws and rules of evidence re- 
eognised by the common law, and in force in all the 
Courts of the kingdom—such as preTailed and were prac- 
tised in the Courts of the Church of Scotland herself at 
the time when Mr Hail received his presentation. In 
eases of disputed settlement, almoet above all others, it is 
of importance that those just and salutary rules should be 
implicitly followed and observed — for, if objections are 
urged not resting on matter of opinion but on a pure 
matter of &ct, such as audibility; if those objections can 
eompetently be disproved onlv by members of the con- 
gr^iation, that is (it may be) only by the parties who 
themselves urge the objections— and if, further, the pre- 
sentee is to M judged by his audibility only on the 
occasion of two trial discourses before, it may be, he has 
learned to modulate his voice to a place in which he has 
never spoken before, and before the hearers can have 
become accustomed to the sound of his voice, and while, 
perhaps, he might be labouring under a temporary agita- 
tion, or it may be was under oocssional indisposition — ^if, 
under such or the like circumstances, he is to be precluded 
from proving that his voice is constitutionally good, and 
his utterance habitually clear and distinct, that every- 
where else and in all other circumstances he is uniformly 
heiffd with ease by all, and with difficulty by none, the 
result of all this, being such in effect, would not be 
untruly called a plain and manifest denial of justice. 

"Taking, therefore, all the circumstances of the case 
into irrave consideration, being satisfied that the admission 
or rejection of the presentee must turn on the objection 
founded on inaudibility, and being satisfied that, owing 
to the present most unhappy condition of the CKurch*s 
regulations, that objection cannot be really tried nor 
righteously determined, I cannot advise Mr Hall to fol- 
low out his presentation. On the contrary, I decidedly 
give my opinion that he ought to abandon it; protesting 
merely that, though the objection is notoriously unfound- 
ed, and the allegation on which it rests is absolutely un- 
true, the Church Courts are at present without the 
power either of inquiring into and ascertaining the truth, 
or of acting upon it." 

The report of the case bears that the agent of the 
presentee, Mr Macgeorge, in expressing his entire 
concurrence in this opinion, took occasion to bear his 
own testimony to what Mr Logan had stated in 
regard to the minute of the case. ''The inquiries 
which he had made,'* he said, ''had been careful, 
minute, and extended, and the result had been in the 
highest degree favourable to his client — favourable 
to his high moral character — to his ministerial gifts, 
and to his zeal and devotion as an earnest and £uth- 
fol Christian minister.** 

Here, then, is a very extraordinary state of matters. 
A young cleigyman, of unimpeachable character, and 
with ministerial gifts of a very high order, is pre- 
sented to this parish of Carriden. Nothing can 
be objected,, except the purely physical objection 
of a weak voice — the objection being made by 
some fifty individuals, who, we suppose, were all 
who were present when he preached the two trial 
disoonrses. His defence is, that he is not inaudible, 
that his voice is not weak — in short, that the state- 
ment of the objectors is nntrae — ^and this he offers 
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to substantiate, not by fifty but by five hundred, or. 
if necessary, by ^ye thousand witnesses, old and 
young, and middle-aged people who have heard him 
under every variety of drcnmstances, and in churches 
of all sizes and of every variety of structure. All 
these witnesses are ready to bear testimony on oath 
to the truth of the defence — ^that is, that the presen* 
tee's voice is habitually clear and distinct, and that 
he is nniformly and eveiywhere heard with ease. If 
the question thus raised is "to be cognosced and de- 
termined on judicially*' — as the Act of Parliament says 
it is to be---can it be a question with any sane man 
that any judge so ooguosdng the matter would de< 
termine the question according to the preponderance 
of evidence — ^that is, that he would hold that the test!* 
mony of the five hundred witnesses outweighed that of 
the fifty t Such would of necessity be his condnsioii 
in any ordinary Court of justice, and it would certainly 
not be reckoned an immaterial point that the five 
hundred witnesses were third parties who had no in- 
terest whatever in the question, and that the fifty 
witnesses on the other side had, every one of them, a 
direct interest in the matter — ^were, in fact, parties in 
the cause, and therefore under a strong bias to give 
such testimony as would best support their own case. 
Yet the General Assembly says that such shall not be 
the result of this "judicial** cognition. The five 
hundred witnesses they say shall not be heard at all, 
and, in the face of tha^, or five hundred times that 
amount of clear, conclusive, unsuspected evidence, the 
evidence of the fifty objectors in their own cause shall 
prevail. Well might Mr Logan characterise this ex- 
traordinary piece of ecclesiastical legislation as " nn« 
reasonable, unjust, and absurd.*' 

Observe, it is not a question of opinion. A member 
of Presbytery, Mr M'Farlane of Muiravonside, in a 
feeble attempt to defend the Assembly's regulations, 
tried to represent the objections as if it were a matter 
of opinion. " Their business," he said, '* was not to 
mind what people at other ends of the earth miffht 
thinif but what was thoitght by the congregation over 
which the presentee was to preside." But the 
question is not one of any man's thoughts or opinions, 
like a question affecting the style of a sermon or the 
structure of a prayer. It is a purely physical fact 
that is in issue — the question whether a minister 
does or does not possess such a power of voice as to 
make himself audible to an ordinary congregation. 
This is as much a question of fact as whether the 
presentee had or had not lost one of his legs. But, 
under the present regulations of Assembly, if a man 
with a voice like Wesley's was the presentee, and 
offered to prove that he had been heard without effort 
by every one in an assemblage often thousand people, 
he woqld be rejected if a small knot of parishioners 
made up their minds to swear that he was inaudible 
in one of the smallest of churches^ which that of 
Carriden is. 

There is something monstrously absurd in such a 
state of things, and it would excite only dirision, 
were it not that feelings of a graver character are 
excited when the gross hardship and injustice which 
it entails on the victims of it are considered. That 
the regulation is illegal — contrary to statute law and 
to common law — ^there cannot be two opinions. That 
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•uch indeed mast be the opinioQ of most of the 
welMnformed ministers in the Church itself we can- 
not doabt. Dr Bell of Linlithgow, one of the mem- 
bers of Presbytery— « gentleman who is always heard 
with respect — said emphatically, in regard to the 
opinion of Mr Logan, that '* he concurred in every state- 
ment made in it;" and Mr Smith of Torphichen, the 
Presbytery Clerk, expressed a similar opinion. We 
may con6dently predict, therefore, that the regula- 
tion will be rescinded by the Assembly of 1861. To 
poor Mr Hall, who in the meantime has been made 
the yictim of this great judicial iojustice, that will 
be but little consolation; and if there is within the 
Church that feeling of equity and fair dealing which 
ought to prevail in a community of professing Chris- 
tians, some compensation must be made to him. It 
is for OS, however, and for the public at large to seo 
that a similar injustice shall not again be perpetrated. 
But another question arises, Why these regulations 
at all? The Benefices Act was passed in 1843, and 
since that time the General Assembly has been con- 
stantly tinkering at it In May, 1844 — the first 
Assembly after the passing of the Act — ^they adopted 
an Interim Act, containing certain ** regulations re- 
specting the induction of ministers,** which were ap- 
pointed to be " observed in time coming:*' The very 
next session (1845) various alterations and amend- 
ments were made, and a new set of regulations were 
enacted. In 1846 they were again at it; the Act 
of the preceding year was superseded, and different 
regulations passed for the guidance of the Church. 
These, like their predecessors, survived but one year. 
They were changed in 1847, again in 1848, again in 
1849, and again in 1850. Here there was a pause, 
and these regulations of 1850 were continued from 
year to year for four years. The Presbyteries of the 
Church appear to have got utterly tired of the subject, 
and would givo no opinion upon it, and thus in each 
of the years of this interval, the Inter! tn Act was re- 
transmitted for further consideration, on the ground 
that there was ** not a majority of Presbyteries either 
approving or disapproving of it.** But in 1855 the 
process of alteration and amendment was resumed, 
and in that year a new set of regulations were made, 
and again transmitted to the Presbyteries as an 
Interim Act. Now, however, it would appear that 
something final had been arrived at, for in 1856 the 
Interim Act of the preceding year was adopted as a 
permanent Act, and for another interval of four years 
the Church had rest from this interminable law- 
making. In 1860, however, they were at it again. 
It was found that the Act of Assembly of 1856 was 
directly opposed to the Act of Parliament of 1843, 
among other things in limiting the lodging of objec- 
tions to one diet. It was accordingly superseded, and 
in 1860 a new Act was passed, in which what was 
illegal in the preceding regulations was expunged, 
but only to be replaced by something still more 
monstrously illegal — that, namely, of which Mr Hall 
was the victim — an enactment that where certain 
charges involving matters of 'purely physical fact 
are made against a presentee, he shall not be en- 
titled to rebut them by ordinary legal evidence — 
by the only mode, in short, in which, in many cases, 
such charges could by possibility be met. 
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Thus, in the short space of sixteen years, no lest 
than nine different Acts have been passed r^^ating 
the procedure in the induction of ministers, every one 
of them differing from the other in some important 
particular, and in repeated instances going directly in 
the face of the law. That the Act of 1860 will share 
the fate of its predecessors we assume as a matter of 
course. If the General Assembly of 1861 should be 
bold enough to re-enact a law so iniquitous in itself, 
i^nd so directly opposed to the common law and the 
Act of Parliament, we only hope that some presentee 
with more means and with less of the sensitive deli* 
cacy of Mr fiall, will bring the matter before the 
Civil Courts, where it will be disposed of in a very 
summary way. We trust, however, that the good 
sense of the Church itself will prevail, and that these 
regulations will be expunged from its records, not to 
be replaced by any others whatever. They are ase« 
less and uncalled for, and can serve no end but to 
produce and encourage litigtition. The Act of Parlia- 
ment is in all matters of importance sufficiently clear 
and explicit, and in matters where it is silent, the 
Church may safely leave to its Presbyteries to regu- 
late their own procedure in snch a way as to meet 
the circumstances of each particular casa The matter 
certainly cannot rest where it is. 



A Treatisb on the Liens of Attorneys, SoLTcrrons, 

AND OTHER LeGAL PRACTITIONERS. By WhiTLEY 

Stokes, Esq., of the Inner Temple, Barrister-at«Law. 
London: H. Sweet, 1860. Pp. 285. 

This is an important work on an important subject. 
To the legal practitioner, who has so frequently occasion 
to resort to his remedy of lien, the importance of the 
subject is obvious; and, in regard to the work itself, it is 
sufficient to say that it is the first in which, to our 
knowledge, the subject of lien has been fully treated. 
In some respects the law and practice of Scotland differs 
from that of England, but the broad general principles 
are the same, and as so much intercourse now exists 
between the two kingdoms, and as the laws of Scotland 
are in so many points being brought into harmony with 
those of England, a work like the present cannot fail to 
be of great value to every Scots practitioner. Mr Stokes* 
book is peculiarly valuable from the large reference which 
it makes to decided cases — a feature always of importance 
— but peculiarly valuable here, in consequence of the 
inaccuracy with which the subject has been handled by 
the English text-writers. Mr Stokes, in noticing this, 
observes — ^*It is enough to say that we find one or other 
of the writers of our current text-books laying down that 
the retaining lien cannot attach on an instrument requir- 
ing registration; that it would revive if the possession 
of the subject-matter be regained by false pretences; 
that on redemption, the title deeds may be retained 
I against the mortgager for costs due from the mortgagee ; 
I that an attorney may have a general lien on a fond 
I recovered, when he has in his possession the instrument 
I in which bis client's title or right to such fund depends; 
that the charging lien attaches on a real estate recovered 
by a solicitor prosecuting a suit in equity to a decree. 
These errors, (he adds) at all events, will not be found 
in the following pages.*' 

Mr Stokes, in our opinion, has exhausted the sub- 
ject, while the arrangement of the work and the facilities 
for reference — a not unimportant matter — leave nothing 
to be desired. We recommend this work to the notice of 
our legal friends. 
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GLASGOW POLICE BILL 



Wb proceed with oar remarks npon the daoBes in 
this proposed BilL 

Section 374 provides — ^^Any person who erects or 
who alters, in any of the respects herein-before men- 
tioned, any buil<iUng within the city, or who converts 
any apartment which has been stated to be an apart- 
ment not intended to be let or used lor sleeping in to 
an apartment to be let or used for that purpose, with- 
out a warrant, or otherwise than in conformity with 
a warrant of the Dean of Guild, shall be deemed 
guilty of a guild offence, and be liable to a penalty 
not exceeding j|% pounds, besides being bound i^ 
and in so fiir as required by the Dean of Guild, to 
take down and remove the said building, or to restore 
it to the state it was in previous to the alterations 
thereon, or to alter it in such way as the Dean of 
Guild shall direct, so as to make it in conformity wiUi 
his said warrant" 

The penalty provided in this dause seems extrava- 
gant and oppressive. Li place of fifty pounds, the 
maximum amount should be restricted to &re pounds; 
and even a penalty of that amount would be exorbi- 
tant in ninety-nine cases in a hundred of the offences 
in question. 

The proposal to render liable to a fine, of whatever 
amount, any one who converts any apartment which 
has been stated to be an apartment not intended to 
be let or used for deeping in to an apartment to be let 
or tued for that purpose, without a warrant, or other- 
wise than in conformi^ with a warrant of the Dean 
of Guild, is utterly preposterous. Men and women 
cannot be dealt with as children, and they must be 
left to manage their own affidrs in their own way in 
the interior arrangements of their houses. Sanatory 
improvement is a most desirable object, and no doubt 
every exertion should be made to further it; but, at 
the same time, our exertions in eveiy cause, however 
good, should be controlled by moderation and good 
aenae^ otherwise they will tend to retard instead of 
piomoting the attainment of the object desired. 

M 01 suppose the section now under oonddeiation 



to be passed into law, how is it to be enforced t 
Plainly it could only be carried into e£kct, as regards 
sleeping apartments, by a system of domiciliary visits 
and espionage, to which the community would never 
submit The ultimate result would be that, after a 
few weeks of feverish and mischievous activity on the 
part of the officials and police, the provisions as to 
sleeping apartments would become a dead letter. The 
worst possible state of the law, on any subject, is 
when it is so stringent that it cannot be enforced. 

The 375th section prohibits the building of any 
erection, except stone walls not exceeding six feet 
high, within twenty feet of the centre of statute 
labour roads within the city, or within thirty feet of 
the centre of turnpike roads. 

The 376th section provides — ''It shall not be law- 
ful for the Dean of Guild to grant a warrant to erect 
or alter any building unless or until he is satisfied, 
and finds that the plan and sections which are signed 
with reference to such warrant, and which shall be 
permanently kept by the derk of court, and be access- 
ible to all parties, make satisfisctoiy provision with 
respect to the several matters specified in this sec- 
tion, via.: — 
"That the outer walls and the party walls, or 
separate side or end walls, as shown on the plan, 
are of sufficient strength and stability. 
"That the level of the lowest storey in the build- 
ing is such as to admit of complete drainage 
into an atj^oining public or common sewer. 
''That any cellar or vault proposed to be con- 
structed under the footway or foot-pavement of 
a turnpike road or public street will not inter- 
fere ynth. the level, or safe use or improvement 
thereo£ 
"That ample ash-pit and water-closet or privy ac- 
commodation is shown on the plan, or exists in 
connection with the land or heritage. 
"That proper ventilation is secured by the plan. 
"That in the case of an hotel, or of a theatre or 
other building intended for holding large num- 
bers of people, the doors and passagea are so 
planned as to admit of easyi quick, and safe 
entrance and exit 
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'*Tbat the plan does Dot contemplate the raising 
or lowering of any article from windows, or 
openings, towards any turnpike road or public 
or private street or court. 
''That the plan does not show any passage forming 
part of a conrt, and leading through the build- 
ing, of less width than/oter feet; or any passage 
forming part of a private street, and leading 
through the building, of less width than tai feet; 
or any common stair of less width ihtm Jhur feet; 
and that the dimensions of every such passage, 
entry, or stair, are adequate for the traffic. 
''That every apartment, except those distinguished 
on the plan as not intended to be let or used for 
deeping in, is of such size; and has one or more 
windows with such free space in front of every 
window thereof, as to be in conformity to the 
provisions hereinafter contained. 
''That the plan provides for an adequate supply of 
water, or that such supply exists in connection 
with the land or heritage. 
"And the erection or alteration of any building 
in conformity with the said plan and sections, and 
warrant, shall take place at the sight of the Master 
of Works, but neither the warrant of the Dean of 
Guild, nor the superintendence of the Master of 
Worln, shall relieve the proprietor from any responsi- 
bility in respect of the said building." 

We postpone our remarks on this section till our 
next number. 



INTERIM ALIMENTARY ACTIONS. 



Wx direct attention to two cases reported in the 
Journal for this month — Herd v. Herd, and Dow v. 
Dow — both from the Sheriff Court of Coupar, in which 
preliminaiy objections to the competency of this class 
of actions were pleaded and repelled. 

In Herd's case the action of interim aliment was 
in anticipation of an action of adherence, and the 
grounds of the objection are thus stated in the 
Sheriff-Substitute*s Note : — ^That the action of adher- 
ence is competent only in the Supreme Court — that 
any application for aliment fell to be made and con- 
sidered in that action, and that the establishment of 
a claim to interm aliment in the Sheriff Court involves 
a large amount of litigation which must afterwards 
be repeated in establishing a daim to permanent 
aliment in the Supreme Court In Bow's case aliment 
was sought in consequence of the alleged cruelty of 
the husband. In both cases, though the pleas were 
repelled, the Judge attached conditions to the decer- 
mture of aliment, the substance of these being that 
the usual averment in summonses of this class, (that it 
is the pursuer's intention to raise an action in the 
Court of Session,) was a reality, and not mere words 
of style. In some Gonrts we believe they are nothbg 



more than words of style, the pursuer never having 
any serious intention of raising an action. In a case 
reported in the Dundee Law Chronide^'L^ p. 217, the 
Sheriff of Ross held that such actions were incompetent 
where one of the parties offered to adhere, while in 
another case reported in the same Chronidef pp. 206- 
208, the Sheriff of Forfarshire held that they were 
competent We are not aware that the plea of in- 
competency has ever been taken in the Court at Glas- 
gow, but we are led to understand that the practice 
is very various in different counties. 

We do not know of any decision of the Supreme 
Court on the objections now stated; and although the 
decisions of one Sheriff Court are not binding on any 
other, yet until we have an authorative judgment, we 
think that uniformity in the decisions on the point 
is desirable. For this purpose we invite the assist- 
ance of Sheriffs and practitioners by sending records 
of cases, or notes of the practice in their respective 
Courts, which we shall pubUsh from time to time. 



CANADIAN EXTRADITION CASE. 

{From the SolieUon^ Journal.) 

With reference to this case — now watched with such 
universal interest — ^it may not be uninterestiDg briefly to 
review the l^al beuings of the writ, by virtue of which 
the authorities at Canada are directed to bring up Ander- 
son before the Queen's Bench at Westminster. 

The writ of habeas corpus, though usually applied to 
vindicate the liberty of the subject, is also used for other 
purposes; for there are several writs all called gene- 
rally writs of habeas corpus, which have distinctive addi- 
tions corresponding to their several oljects; and it has 
been recently held that the writ cannot issue in a general 
form, but must be for a specified object recognised by the 
law (see Benns v. Morley, 2 C. B. N. S. 116). Thus the 
habecu corpus ad respondendum is sued out in order to 
remove a prisoner confined by the process of any inferior 
court, to charge him with a new action in one of the 
superior courts: though, since the abolition of arrest on 
mesne process, and the almost complete desuetude of 
borough and other inferior courts, this species of the writ 
could scarcely occur in practice. Then there is the habeas 
corpus ad satisfaciendum, which is for the purpose of 
charging in execution a prisoner confined elsewhere than 
in the prison of the court out of which the process of 
execution issued (see 15 and 16 Vict. c. 76, s. 127.) 
And again, there is the habeas corpus ad testificandum, 
to remove an execution debtor confined in prison, in 
order to give evidence in some court of justice (see 16 & 
17 Vict. c. 30, s. 9; and 19 & 20 Vict. c. 108, s. 81.) 
Another species of the writ is the habeas ad faciendum et 
respondendum (otherwise called an habeas cum causa), 
which iBsues to remove civil proceedings from an inferior 
to one of the superior courts — togeth^ with the defen- 
dent therein, if m custody. 

The most common and by &r the most important 
species of the writ, however, is the fieunous habeas ad 
subjiciendum, used for the deliverance from illegal con- 
finenient. This writ may be directed to any ^lerson who 
detains another in custody, and commands him to pro- 
duce to the Court whence the writ issues, the body of 
the prisoner, with the date and cause of his caption and 
detention. It may issue from any of the supenor oonrti 
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of law or from the Court of Chancery, and either in 
term time or Tacation; and it runs into all parts of the 
dominions of the Crown; for, (aays Blackstone), ^*the 
king is at ail times entitled to have an aooonnt whj the 
liberty of any of his subjects is restrained wherever that 
restraint may be inflicted.** 

The writ is so far a writ of right, and not to be denied 
to any applicant, that it is neoeoary only to maJie appli- 
caUon for it supported by affidavits establishtnff to the 
satis&ction of the Court some probable cause which the 
party has to be delivered (semper Yauffhan, C J., BushePs 
Case, 2 Jon. IS), and when awarded, the only return 
which can be made is to bring up the body of the 
prisoner if alive. 

The proceedings on this writ are partly regulated by 
the common law and partly by two statutes— the SI Car. 
2, c. 2, (usually called the Habeas Corpus Act), and the 
56 Geo. III., c. 100. 

In neither of these Acts, however, is any mention made 
of the Colonies, though privileged places and the Channel 
Idands are expressly brought vrithm their provisions; and 
it is therefore apprehended that the authority for issuing 
the writ to the Canadian tribunals must be exclusively 
sought in the doctrines of the common law, and that the 
statutable practice under the writ has no application. 

For an issue of the writ to a colony such as Canada, 
there seems to be no sufficient precedent; but the course 
which has been taken by the Queen's Bench f while it 
must command the approval of the feelings of all) seems 
amply justified by the principles of the English law, if 
not supported by express authority. And, particularly, 
it is in strict accordance with the proposition of Black- 
stone above referred to, the value of whom, as an autho- 
rity, is great (as remarked by Lord Denman in the 
Canadian Prisoner^ Case, 9 A. & £. p. 780), because it 
shows the general opinion that prevailed at tbie time when 
he wrote his commentaries. 

It cannot, however, be denied, that none of the in- 
stances cited at the bar in support of the application for 
the writ are much in pmnt. The case in Burrows {Rex, 
V. CowU, 2 Burs. 886), was an application in reference 
to a '* certiorari," directed to the Mayor and Corporation 
of Berwick. Cams Wilson's case (7 Q.B., 984) decided, 
it is true, that the writ runs to Jersey, and, probably at 
common law; or, in other words, that the statutes quoad 
hoc are declaratory merely; but then Jersey and Canada 
cannot be considered as both of them colonies in the 
same sense of the word. The same remark may be made 
with regard to Crawford's case (IS Q.. B., 618), which 
shows only that the Isle of Man is in the same position 
with r^;ara to this writ as Jersey. As for the Canadian 
prisoners* case (case of Watson and Others, 9 Q.B., 781) 
that was an habeas corpus, directed to an English gaoler, 
who detained the prisoners at Liverpool under a warrant 
from the Canadian Government — a very diflfisrent matter 
from the one in hand. And, lastly, as to the recent case 
of ExparU Lees (1 £. & E., 878). in which a writ of 
habeoM corpus was applied for to be directed to the 
authorities at St Helena, to bring up the body of a 
prisoner then undergoing three years' imprisonment, for 
an assault with intent to do grievous bodily harm; — in 
the first place, the application was refused; and, in the 
next place, the Court (under the presidency of Lord 
Campbell) made an observation very pertinent to the 
case now proceeding. Alter remarking that some old 
precedents of writs issued out of this Court to the French 
dominions of our early Englidi sovereigns (probably 
alluding to the case of Duke of Gloucester, imprisoned at 
Calais, 1889) had been dted to show that such writs 
might now lawfully issue, his Lordship thus continued: — 
**No precedent of any such proceeding with respect to a 
dependency like St Helena for several centuries was 
brought before us; and it was not at all explained in 
what manner our writs of error, certiorari, or hahae 



corpus, could be enforced in such dependencies." It may 
be hoped, however, that this difficulty will not present 
itself to the Canadian mind, or that it will willingly 
waive the solution iafavorem vita. 



§lebuto. 



The Local Courts of England and Scotland. A 
Paper partially read before the Juridical Section of 
the Social Science Association at the Meeting in Glas- 
gow in September, 1860. By Hugh Barclay, Esq., 
LL.D., Sheriff-Substitute of Perthshire. Edinburgh : 
T. & T. Clark, 1860. 

Wb noticed some of the observations contained in this 
paper at the time its author submitted a portion of it to 
the Judicial Section of the Social Science Association; 
and we have now perused it in its entirety with much 
satisfaction. The learned Sheriff sets out with a brief 
notice of the local courts of England, which are now, as 
he observes, more matters of history, than of much exist- 
ing practical importance; and we have then a concise and 
clear account of the progress and present position of the 
county Courts of that kingdom, with a reference to the 
leading statutes by which these Courts have been gradually 
r^rtilated, and a digest of the power of the Judge in 
these Courts, and of the provisions of the statutes by 
which the mode of procedure is regulated. This is evi- 
dently the result of great care and labour. The author, 
turning to Scotland, refers in a few paragraphs, to the 
Burgh and Police Courts, the Courts of the Barons and 
of the Justices of the Peace, and he then passes to the 
Sheriff or County Court. In about twenty pages we 
have a condensed history of this important local Court, 
resulting in a statement of its present constitution — a sum- 
mary of the cases in which the Sheriff has and has not juris* 
diction — a catalogue of the ministerial and official duties 
which are imposed on him — and lastly, the mode of pro* 
cedure in the various classes of cases, and the power of re- 
review exercised by the higher Courts are stated andshortly 
explained. The whole paper, and particularly the por- 
tion just noticed, is a most successful effort to convey to 
the mind even of a non-professional reader, a knowledge 
not only of the present condition of our local Courts, but 
also of the gradual steps by Which that condition has 
been reached, and of the modes of procedure by which 
claims may be enforced or resisted. In short, a carefiil 
study of the portion which we have already noticed, will 
enable any one intelligently to consider the "practical 
bearing" which the author gives to it. This part of the 
paper is divided into seven different heads. 1st. The 
jurisdiction of local Courts. 2d. The remuneration of 
the local Judges, and the other inducements held out to 
those who are qualified for the office of Judge, dd. The 
right of appeal and the necessity of securing an intelli- 
gent bar. 4th. Jury trial. 5th. The question of Costs. 
6th. The Small Debt Courts of Scotland. 7th. The 
enforcement of a judgment obtained in one part of the 
kingdom in any other. We notice shortly the author's 
observations under some of these heads. Any one who 
is conversant with the duties which are already imposed 
on the Sheriffs — ^and every Session of Parliament adds to 
the number of these duties— may be inclined to come to 
the oondlusiou that in populous districts they have akeadjp 
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anite enough of work; bat, upon the other hand, when 
tne advantages attendant upon a local administration of 
juatioe are taken into account, and the &rther circum- 
stance that where the labour is great, there is no reason 
why the numbw of labourers should not be increased, is 
kept in view, all who are disinterested will affree witii 
the author that the Sheriff's jurisdiction should be con- 
siderably extended. For instance, as regards questions 
of heritable rights, he unanswerably remarioB, **Now 
that property is so diffused, it is anomalous that he (the 
Sheriff) may decide as to the right in monejr to an un- 
limited extent, but cannot detcnnine the nght of pro- 
perigr in the meanest hovel in the land." As a necessary 
oonmtbn, however, of any extension of the jurisdiction, 
the author desiderates that the resident Judges should 
be better paid, and be not only eligible for promotion but 
encoun^ged to expect it — ^that an intelligent bar should 
be secured, and a cheap and expeditious appeal to a Su- 
perior Court secured. The Ie»med Sh^iior cannot be 
suspected of meaning that there is at present any want 
of telent on the local bench. He has long himself been 
an ornament to it, and it is now occupied by nuiny men 
of decided ability. But, doubtless, in the progress of 
Society, with the widely-extending field for professional 
energy, and the increased incomes which may be gained by 
its exercise, it is time that the scale of remuneration, now 
awarded to resident Judges, were revised. Many of them 
have only £500, and only four have more than £700, while 
the maximum salary is £1000. In England, where the 
jurisdiction of the County Court is much more limited 
tlum in Scotland, the salary is now fixed at £1200. 
Again, the hope of promotion is entirely taken away from 
tte resident Sheriff. Sheriff Barclay states *Hhat there 
is only one instance on record of a resident Sheriff bdng 
raiseaevento the rank of an appeal Sheriff." Indeed, 
whfiffe the resident Sheriff has been chosen from the local 
bar, which ought to be, and in many counties undoubt- 
edly is, ^e best source from which the local Judse can 
be taken, he is ineligible for further promotion. Surely, 
after a certain period of service, he should be placed on 
the same footing as respects the ofiioe of appcad Sheriff 
as an advocate whose sole reeommendation may be a 
political connection and some trifling party services. 
The adoption of some such rule would go far to elevate 
the status of the local bars, and thus secure the twofold 
object of securing better Judges, and a more intelligent 
bar. Passing to the right ^ appeal, the author states 
the difficulty thua: — ^^Tiie problem is to render the mode 
d appeal not so difficult as to place it beyond the reach 
of an^ but the rich or the reckless, and yet not so easv 
as to invite litigants without reasonable grounds to seek 
review." On this subject as well as the following— Jury 
iSrisl — ^we have already, in noticing the paper at the time 
it was read, expressed our views. As to Jury Trial, 
without meaning any disparagement to the local Judges, 
we still think we have enough of it. In civil causes we 
believe it to be — ^and we are certain the opinion wUl be 
endorsed by tiSL who have run the {jauntlet of a Jury 
Trial — a great evil. We close this notice with two quota- 
tions—the first refers to the procedure in the Small 
Debt Court:— 

«« Whilst the County Court Judge has but one uniform 
mode of procedure, there exist two grand divisions of 
judidal procedure in the Sheriff Courts of Scotland. 
The one for cases supposed to be of greater value or 
importance for which there is a written record, with 
notes of evidence, the aid of legal agency, an appeal in 
all cases to a second Sheriff, and, in cases above £25, an 
appeal to the Court of Session, and even to the House of 
I^nds. The second class is in cases not exceeding £12, 
which are heard without any written record, and where 
legal agency is forlndden. in this dass, involving often 
intereato teexoeeding the value nominally at issue, thm 
(■ no appeal from one Sheriff to the other, and a mere 



nominal appeal to the Justiciarv Circuit of rare occur- 
rence. This distinction of small debt jurisprudence is 
repugnant to ever^ sound principle of justice. Very 
different was the Divine ins^ction to the Jewish legis- 
lator — ' Ye shall not reqwct persons in judgment, but ye 
shall hear the tmall as well as the great. Ye shall not 
be afiraid of the faoo of man, for the judgment is God's.' 
(Deut. i. 17.) No person can read without pain state- 
ments of many hundred sniall debt cases being decided 
in as manv minutes. The probable amount of iigustice 
and hardship thus perpetrated on many poor mmilies 
makes one to shudder. It ought to be recollected that 
the poor man's penny may be more than the equivalent 
of a rich man's pound. It was quaintly said by an 
eminent Judge in Scotland that in the Small Debt Court 
the public are only entitled to expect the rough rubble 
work of the law, and its polished ashler can only be 
obtained in the higher Courts. Whatever may be the 
outer style of its masonry, the Court ought ever to form 
the temple of justice. It has been well obscored in the 
English Law Magazine for 1847 (p. 202), Hhe law mav 
be administered in a summary manner, but it should still 
be the law, that is, the decisions should be as much founded 
on, and as close to, the principles of the law and the 
established authorities as the circumstances under which 
they are pronounced, and the ability of the judges, will 
allow.'" 

The other quotation has reference to the enforcement 
of decrees— 

'*One most important step of legal reform remains to 
be accomplished. At present, a decree obtained in any 
of the three sections of the United Kingdom is operative 
only within the limits of that section. When sought to 
be enforced in any other, an action must be instituted of 
new against the fugitive debtor. In the present advanced 
state of the law, and the rapid transit between the diffe- 
rent portions of the empire, it is to be hoped this great 
hindnince in the administration, or rather execution, of 
justice, will be speedily removed. On two occasions a 
Scotch member brought in a Bill to render a decree, 
obtained in one part (2 the empire, operative in another. 
The opposition m the Irish members, founded on much 
ignorant conception of Scotch procedure, has hitherto 
prevented the carrying of so important and judicious a 
measure. It is trusted that Her Majesty's Government 
may introduce a similar measure. Even if at first limited 
to England and Scotland, the advantage would be so 
speedily established that the mercantile community of 
the third portion of the United Kingdom would not be 
slow in seeking the same advantages. Indeed, there 
exists no sound reason why the wide colonial field should 
not be comprehended in such a measure of reciprocal 
justice. Nay, more, the time may oome when the word 
comitas shall cease to be known as between nations, and 
chUgation shall take its place. Justice and jurisprudence, 
in lul their aeneral rules, are natives of no one climate, 
nor the birthright or prerogatives of any one tribe, but 
the inheritance of mankind. When the supreme law of 
Heaven becomes universally known, and admitted as an 
unbending rule of action, which commands every man to 
*do unto others as he would have others to do unto lum* 
— *to owe no man anything;' but to cultivate * peace 
on earth and good will to men,' then may it be expected 
that a redprocitv in justice, as weU as in coouneroe, will 
exist amongst all the nations of the earth." 

These quotations speak for themselves; and we would 
only add that every one who feels interested in the 
questions of law reform which at present occapy so much 
attention, and who wishes to have beside him a complete 
view of the Local Courts in England and Scothmd-^ 
their jurisdiction, and forma of procedure, accompanied 
by pactioai obsenrations baaed on oooaiderftble fCK^msoio^ 
-Hwould possess this paper. 



THE 



SCOTTISH LAW JOURNAL 



AKD 



SHERIFF COURT RECORD. 



THE MEDICAL PBOFESSION AND THE BEQISTRATION ACTS. 



Wi this month report a case dedcled by Mr Sheri£F 
Belly by which it has been determined that "the 
** medi<»l person who shall have been in attendance 
" during the last illness, and until the death of any 
'' person;" and, in terras of the statutes 17 & 18 
Vict, cap. 80, and 23 <b 24 Vict., cap. 85, "shall 
''have transmitted to the registrar a certificate of 
" such death in the form of Schedule G., annexed to 
<< the Act 17 & 18 Vict, cap. 80," is not entitled to 
a fee from the registrar. The action was brought at 
the instance of John Coats, M.D., and was directed 
against John Steven, B^strar of the Clyde District, 
Glasgow. Dr Coats appeared as the representatiTe, we 
understand, of a section of his professional brethren, 
who consider that the duty imposed upon them, 
by the Begistration Acts, is unjust and inequitable; 
and we have no fault to find with their efinrt to have 
the burden shifted and placed, if possible, on the 
broad and ample shoulders of the pnblia At the 
same time, we feel constrained to indulge in some 
reflections which have been forced upon us by the 
raising of this question, and the manner in which it 
has been treated. 

On turning to the statute first referred to, we find 
that the schedule to be transmitted to the registrar 
requires that the *' medical person*' should state that 
he attended the deceased — ^the apparent age of the 
deceased — ^when he last saw him or her — ^the date 
and cause of the death — and the contmuance of the 
disease. The form to be filled up with these parti- 
culars is supplied gratU. In the preamble of the 
Act, its object is stated to be the obtaining of ''a 
<< complete and uniform system of registration of 
" births, deaths, and marriages.** To members of the 
medical profession — ^to those at least who have a 
taste for vital statistics, and who wish, on the broad 
basis of a nation's experience, to improve and extend 
the knowledge of their hi^y honourable profesnon 
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which they have already acquired— we should think 
that the estabUshing of a complete system of regis- 
tration, such as that contemplated by the Aet» would 
be hailed as a benefit not only to themselves, but to 
the nation at large. And we are sure it is sa But 
to return to the case in hand. It should have been 
evident from the outset that against the registrar-— 
the mere receiver of the return — ^no claim whatever 
could arise to the ^'medical person." No doubt 
many cases too plain for aigument are heard in 
Courts of law; but in this case we did, and do feel, 
surprised at the countenance which the claim re- 
ceived from the Court; and, more than all, at the 
apparent sympathy for the ''unrequited toil " which 
the learned Sheriff seems to have expressed for the 
pursuer. The learned Judge is reported to have 
said — "There is much equity in the pursuer's con- 
'' tention that he should not be held bound to give 
'' his time and labour for nothing." Now, seriously, 
where is the equity) The statistics are, or ought to 
be, more valuable to his profession than to any other 
class of men, and what "time and labour" did he 
give? In this, and similar cases, not much-— filling 
up a few blanks in a printed schedule. There are 
two difficulties which the Sheriff finds in the way of 
rewarding the medical profession for this "time and 
labour." The first is, that the Acts seem to have 
imposed the duty on "the medical person" as a 
mumu pMieum. No doubt of it; the State is en- 
titled to call upon any of its members f6r reasonable 
service; and the members of the medical profession 
have no reason to complain of the exerdse of this 
power. They get some good things by its whole- 
some exercise; and they have reason to congratulate 
themselves that they are never made worse than their 
neighbours. To instance one duty from which they 
are exempt — they do not require to serve on juries. 
Every merchant, trader, and shopkeeper, has spent 
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days, and in some cases weeks, without remuneration 
in snch services. And turning to other professions. 
What services are lawyers compelled to give to the 
poor gratis f In a populous dty such as Glasgow, 
where this case was tried, we venture to aflirm that 
during the year in which every practitioner has laid on 
him the unavoidable duties of agent for the poor, he 
has 200 applicants for advice and assistance. And 
in what quarter did he ever meet with sympathy! 
When and where, and by whom was he told that 
there would be ** much equity" in a dsim at his in- 
stance for remuneration for his "time and trouble f* 
Tet it is beyond question that he is called upon to 
give '^time and labour" fiiur beyond what are required 
in filling up a few blank schedules — ^that the parish 
and the ratepayers may be relieved from the burden 
of maint«^»"^"g deserted wives or bastard duldren. 
Clergymen, again, under these very statutes, are re- 
quired to make returns to the regUrtrar — ^yet whoever 
heard of their daim for '' time and labour 9" 

As members of the State, then, we affirm that 
while they escape from many obligations, the 
members of the medical profession must lay their 
acoonnt with contributing something towards the 
general good. And we add, that hitherto a very 
inconsiderable share of the burden has been laid on 
their shoulders. 

Having said so much, there are just two points on 
which we would add a word or two to the medical 
profession. First, we woulid say, connder well 
before you rely upon the doubt which was started 
by the learned Sheriff, as to the effect of the statute 
23 and 24 Yict, cap. 85, upon the section of the 
previous Act, by which you were required to make 
the return under the previous Act, under a penalty. 
By the Act 17 and 18 Vict, cap. 80, <<the medical 
person" was required, within fourteen days after the 
death, to transmit the certificate to the registrar, 
under a penalty. The latet Act requires that the 
certificate should be transmitted witMn seven days, 
instead of within fourteen days, with this addition, 
that on the expiry of seven days, the r^istrar, if he 
has not by that time received the certificate, shall 
then transmit a schedule to the medical person, who 
must re-transmit the same to the registrar within 
three days thereafter. Nothing could be plainer 
than this — and most assuredly, if the "medical 
person" should still fail, on receiving the schedule 
to re-transmit to the registrar, he would be liable in 
the penalty. The second point to which we wish to 
direct attention is thus stated by the Sheriff — <'If he 
(the medical person) is still bound under a penalty to 
give a certificate of the death and cause of death, it 
may perhaps be worthy of consideration whether a 
fair fee for doing so is not chargeable as a part of 
the death-bed expenses of the deceased patient. Such 



fee would at all evenU he exigibUi if wjUmation 
were made beforehand by the medical aUendanl that, 
where death occurred, it would be charged a$ a portion 
ofhii account, or if a general notice to the eame tfeet 
wa» gvven by the medical praetiiionen in any town or 
dietrict.** Now, it is plain that such a fee is not a 
part of the <'death-bed expenses." It is not for a 
service rendered to the deceased — ^who can have 
neither interest in, nor benefit from the Act As to 
making it a stipulation that when death occurred the 
fee should be paid by the representatives of the 
deceased, it is difficult to characterise the suggestion. 
We have too much respect for the medical jxrofession 
to suppose that its members are likely to act upon it. 
How would the patient listen to the exposition of 
the law by which his medical attendant proceeded, 
before prescribing for his ailments^ to explain, in the 
hearing of his relations, that he, the attendant, would 
be compelled, if his prescriptions were useless or 
hurtful, to make a certain return to the reg^trar! It 
would be very edifying. Then what hope and encour- 
agement for the poor sick man, as his medical atten- 
dant proceeded to stipulate for payment for this 
trouble! The only equitable ground on which the 
burden could be laid on in terms of this stipulation, 
would be that by dying — an act not to be avoided 
— the patient had put the medical attendant to 
trouble. If he is paid for his attendance, he may 
comply with the demands of the State without any 
further remuneration. These demands are not oner- 
ous, and we trust we have heard the last of them. 



THE ENGLISH LAW OF DOMICIL. 

Bt Quvxe STBFBmr Bouim, Esq., of Idnoofai's-Iiiii, 

Barristerat-Law. 

(From the SoUeiton^ Journal J 

L— -INTBODnGinOK. 

The word ^'domiole," or ''domicil," as it is some* 
times written, is of a modem introduction into our 
language, and should, if we have adopted it, I appre- 
hend, to make it our own, be written in the latter 
mode, inasmuch as that spelling differs frrom that of 
all other words, having the same signification in other 
languages. It is not found in Johnson, but is in 
Todd's Johnson, extracted from an old work, but 
not having any meaning analogous to our interpreta- 
tion. " Domicile" in the French, and " domidlis " 
in the Italian tongue, signify ''a dwelling-house;" 
and thus we have the verbs ''se domidlier" and 
"fissare il domidlio" in those languages, signifying 
to settle in a place. The Latin ^< domidlium," I 
think, was not the same as ''domas," although 
"domus" might mean something included in '^doml- 
dlium." Littleton*s Latin Dictionary gives it "an 
aboad," and quotes ''sedes" from Cicero. Bat the 
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word ''house" refers more properly to the pttticiilar 
messuage or tenemeiit, the particular stmctare in 
which we reside, than to the locality, town, Tillage, 
parish, or country; whereas the " domicil** or ''domi- 
cilium'* includes that, and also takes in those other 
wider acceptations. It is not my purpose in the 
following pages to consider the laws of other countries 
upon this subject, except so fiiur as they bear upon, 
and help to illustrate, the principle upon which our 
own proceeds; and I shall therefore touch upon them 
merely as I proceed, and as it seems to me necessary, 
to indicate tiie premises from which the difEerent con- 
clusions, hitherto arrived at by our judges and by 
our legislature, have been drawn. Tt seems to be at 
this moment in extreme doubt what is the proper 
definition of the word ''domidL" Different inter- 
pretations have been proposed, and sought to be given 
of it Sometimes it has been defined to mean "resi- 
dence *' only, sometimes " residence with an intention 
to remain," sometimes mere length of time — a num- 
ber of years — spent in one place; but it is evident 
that all these only serve to show the difficulty, with- 
out in the least removing it ; and moreover, it is not 
by any means dear what " domicil " actually is, that 
is, under all circumstances. In America the question 
arises as to settiement and taxation. The mode in 
which the question arises in our courts of law or 
equity is usually with reference to the mode in which 
the property of a deceased person is to be dealt with, 
who has moved from place to place during his life, 
and who has, to a certain extent, perhaps, acquired 
national or dvil rights in more than one country. 
Thus, a man bom in England of English parents, and 
although he resides here for a few years of his early 
youth, possesses ipio fado an English domicil of 
origin; he then leaves this country for some other, 
either by emigration or otherwise, amasses property 
there, becomes a dtixen of a state, or acquires the 
rights of a bom subject of that country. In the 
meantime, circumstances have arisen that render a 
return to his native country expedient; either he 
finds it by the death of relatives and the acquisition 
of property proper that he should return, or knowing 
when he has enough, and having prospered in busi- 
ness, his mind reverts to his native soil, and natural 
ties which have been so long severed, and he returns 
and dies. This is the ordinary case, and although 
there are certain prindples well recognised and 
established on the subject, yet it is obvious that even 
in such an apparently simple case drcumstances may 
so vary one case from another in the same class, as to 
make it to the last degree doubtful how those prin- 
dples apply to each; and in this it is that the present 
unsatisfactory state of the law upon this subject (for it 
must be admitted to be unsatisfiKtory) consiBts. The 
law of domidl may be said to be analogous to the law 



of construction, inasmuch as the various drcumstances 
uniler which a man passes an eventful and roving 
life may be fairly compared to the various vagaries 
which fill men's minds, and flow from their pens with 
regard to the ultimate disposal of their property. 
On questions of construction, as we all know, the 
prindples are weU established, and the whole diffi- 
culty lies in applying them to the case before us; 
and although in both cases '' intention " is the grand 
governing indication to proceed upon, we cannot look 
into the mind of the person otherwise than as ap- 
pears by his acts and words, written or spoken, and 
these are often so contradictory that, instead of aa- 
sisting us, they lead us into a fitf greater mace of 
uncertainly. There is likewise a further analogy 
between the two cases, that in both, attendant cu> 
cnmttanoes are allowed to be called in aid to show 
what the "intention" was, as a kind of corroborative 
evidence in the case, the only difference being that in 
the case of a testamentary instrament, we have a 
written foundation to go upon; whereas in a case of 
domicil, the acts, coupled perhaps with the letters of 
the party, are the basis upon which the question 
must be dedded. Laws were framed, not only for 
the reetrainine: of crime and wrongful acts, and for 
the preservation of property, but for the proper 
transmisuon of that property from one person to 
another, or failing that, that it should contribute to 
the national wealth, by esdieat or forfdture to the 
crown or sovereign power; and hence every member 
of a state, and every subject of a country, possesses 
property distributable and controllable by the laws 
of that country of which he is a subject The ques- 
tion of his domicil thus naturally arises, and an im- 
portant question it is, for the duties and taxes im- 
posed upon the transmisdon of property are as dif- 
ferent in different countries as the general scope of 
the legislative enactments, and to this even those 
distant lands which are under our government are 
not an exception; for it happens (I mention this by 
way of example) that legacy duty is not payable 
upon Indian property even within our own rule, 
neither is duty payable upon charitable bequests in 
Irdand, although a portion of the United Kingdom; 
and hence, so &r, these, although component parts of 
one great scheme of government, are as much foreign 
countries as any other foreign state. All this renders 
the law of domidl as important as it is involved in 
uncertainty; and the author of these observations 
has conddered that a volume bringing under the 
notice of the legal public the numeruus branches of 
this subject somewhat more in detail than it has at 
present been brought, may not be without its use, 
particularly when it is considered that both our 
peaceful and our warlike relations have with the 
wonderful march of invention in our own day con- 
tributed to render travd so facile, both temporarily 
and pecuniarily speaking; and to make national boti^ 
personal friendships and ties of such a more frequent 
and lasting character, than of yore between this 
country and the continent of Europe, even extending 
far into Asia; thereby also extending the probability 
of permanent residences by natives of all those 
countries in the others. The nice shades of dis- 
tinction which have existed witii regard to residence 
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in fordgn oonofcriM, are Tery singular to obaenre in 
the cases that have been brought for adjudication, 
and which distinctly go to show what it is that 
ooDstitntes a domioil, although it may still be difficult 
to give it such a definition as will hit eyery esse. 
Thus it has happened that every possible indication 
of intention has been shown to abandon a native 
country, and settle and reside permanently in a 
foreign one, where even the whole property of the 
individual has been invested in that fordgn country, 
estates and titles purchased, and laige sums expended 
in ornamenting and beautifying the subject of the 
investment, and yetj if it so happened that possession 
was not actually taken, the intention, though dear, 
and so fully acted upon, has been held not to be 
sufficient to constitute a domidl in that country. 
It also seems extremely doubtful what length of 
tfme could be fixed as the limit of residence to 
iecore the abandonment of an original domidl, and 
tiie acquirement of a new one, or what would be 
sufficient to constitute an abandonment of an ac- 
quired domidl, and a reverter of the domidl of 
origin, although it appears dear as a governing 
prindple, that whether the intention be proved to exist 
or not^ there must likewise be some act to be regarded 
as h factum without which the animtu redeundi, the 
ontmitf momendi^ or the animtu revertendi, are of no 
avail Many cases might be suggested other than 
those that have occurred, and we might speculate al- 
most indefinitely as to what cases might arise, and 
what the view taken of the law as applicable to them 
might be; but it will be the aim of the author to 
dssinfy the different branches of the subject under 
headings in a natural order, and conuder and discuss 
eadi in its turn, laying down the prindple applicable 
to each, and by illustrations of cases which have 
occurred, or might have occurred, lead the reader, at 
least to as satisfoctory a deduction as the nature of 
the case will admit o^ of the present state of the 
general law. In preparing these sheets, the use of 
notes will be as much as posdble avoided, except, 
of course, as matter of reference; it bdng intended at 
the outset of every new heading to take as compre- 
hennve a view as posdble of that particular branch, 
and then to descend to its varieties and ramifications; 
and it will likewise be endeavoured so to systematize 
the whole as to render the index as complete and 
ludd as posdbla Many cases have arisen where a 
party has absolutely abandoned either a ddmicil of 
origin or on acquired domicil, but dies before he has 
carried out his intention, either the death happening 
in itinere or immediately before or after he has ful- 
filled his journey; and in these cases questions of im- 
portance have arisen, whether there really was such 
an abandonment as would balance against a reverter 
of the domidl of origin, or whether the abandonment, 
assuming that there was such, could be sufficient to 
enable the party to acquire a new domicil merely by 
the act of abandonment; but the same principles 
which apply to the general subject likewise apply to 
this; and the only question, therefore, would be, 
what reddence is, and what is abandunmenti Lastly, 
there is no circumstance, however small, however 
apparently indgnificant, connected in any way with 
the diapodtion, character^ and drcnmstances atten- 



ding the movements of the party whose domidl 
is in question, that must not be taken into account, 
and every partide of evidence obtained in the least 
degree capable of bearing upon the point All these 
are conddered "indicia,^ upon which to raise ''pro* 
bable presumptions" in the question of intenlion, 
and as **indieia** merdy in the absence of evidence 
of intention on the question of abandonment or 
reddence. The lording observations have been 
made with the object of taking in the whole scope 
of the subject^ that in reading the different details 
the prindples which must guide the judgment may 
not be forgotten. Property is disposed of either by 
the will of the owner, or by the law of the country 
to whose laws it is subject; and as in both cases 
certain duties are inevitable, and as they vary so 
much in almost every country, the domidl la an im* 
portant question. 

fTo he continued. J 



Styles ot Dbbds akd Instruments in Aocorbancs 

WITH THE TfTLES TO LaND (SCOTLAND) ACTS, 1858 

ANB 1860; wrrH Notes on the Completion o? 
Titles under the Acts, and an Appendix oon« 
TAiNiNO THE STATUTES. By a Conveyanccr. Be* 
vised by a Member of the Bar. Edinburgh: Bell and 
Bradfnte. 

We have no partiality for anonymous law books, even 
when revised by an anonymous member of the bar. If 
the book is intrindcally good, the author is entitled to 
any credit it may bring him, and it any authority his 
name can impart; if it be worthless, its vis inertia will 
not be quickened by the fact that an unknown member 
of the bar has revised it. It may be allowable on some 
subjects, and on some oocadons, to conced an author^ 
name; but we can conceive no circumstances which can 
justify any one setting himself forth as a legal guide, 
even in a book of farms, in adopting this course. In 
this instance, however, we are disposed to place a good 
deal of confidence in the names of the respectable pub- 
lidiers, who, we are sare, would not send forth a book 
to the profession which wss not the handiwork of some 
competent person; and we are confirmed in this favour- 
able opinion by an examination of the book. Bat the 
only absolutely safe guides, as every conveyancer knows, 
are the Acts and Schedules themselves, and any book of 
forms, without these, would be worse than nselesB. The 
Acts and their relative Schedules are printed at the end 
of the volume, and those consultiug it can easily com- 
pare the fonns offered for xae with these. We quite 
agree with the compiler that *Hhe providons of the 
statutes are senerally so clear and precise, that there 
ought to be little difficulty in applying the details of 
the Acts;" but if difficulties should occur, he states that 
^^theobject of the compilation is to afford assistance in 
applying the providons of the Acts to practice." We 
have gone over most of the forms with some care, and 
compiured them with the sections of the Acts and relative 
Schedules, and we think the compiler has not overstated 
his pretendon; for the book will, in many instances, 
assist in applying the Acts to practice, and we can there- 
fore recommend it to the profession as a carefully pre* 
pared and useful publication. 
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SHERIFF COURT RECORD. 



THE YELVEBTON CASE. 



As the questions at issue in this extiuordinary case 
are still iubjudice before the Scottish, as well as the 
Irish eourts, it would be improper in us to indulge 
in any discussion of the merits of the case. We 
maj be permitted, however, to notice some inci- 
dents conneeted with the recent trial before the 
Chief Justice of the Court of Common Pleas in Ire- 
land. 

The first thing that strikes us is, the extraordinary 
license allowed to counsel in Ireland, and the inso- 
lent rudeness with which, even counsel of reputedly 
high standing, exercise this privilege. A gentleman, 
a member of the Scottish bar, of five or six and 
twenty years standing, was examined as a witness 
upon certain important and difficult questions of 
Scottish law. It was by the defendant that he was 
adduced. According to Irish practice, this appears 
to have been considered to give the plaintiffs counsel 
an undoubted right to subject the witness to the 
grossest impertinence and insult. Mr. Whiteside 
(ex-Attorney-General of Ireland) commenced Mr. 
Pattison*s cross-examination by asking him if he 
was known by a certain nick-name, and this passed 
without the sli^test reproof or animadversion from 
the judge, and Mr. Pattison was actually allowed 
to answer the questioa We trust that such an 
indecorum will never be permitted in a Scotch court, 
although we have some curiosity to know what 
answer Mr. Whiteside would retiu-n to the question — 
" Are you the Mr. Whiteside who is known as the 
*' author of the worst of the many stupid hooks that 
" have been written about Italy ?" 

The tone and temper of the speeches of the coun- 
sel and the judge's charge, also, strike us as very 
unlike those which we are accustomed to on this 
side of the Channel. The counsel, in addressing 
the jury, seem altogether to lose sight of the ques- 



tions of law and evidence reidly at issue. Their 
speeches from beginning to- end ooonst almoii 
entirely of pure declamation and abuse of the op- 
posite party. Major Tolverton's conduct may have 
been very bad, and Mr. Whiteside says it waa 
abominable. Teresa Longworth may have been a 
very imprudent as well as a very designing woman^ 
as Sei^geant Armstrong, says she was, and we by no 
means hold her up as* a. model to her sex. But 
what has all this to do* < with the sole question at 
issue — namely, were Major Yelverton and Teresa 
Longworth married to each other ? 

The judge's charge, although at its dose the 
issues are stated with tolerable &irness to the 
jury, is likewise liable to serious exception. Carried 
away doubtless by his feelings, his Lordship doei 
not content himself with visiting Major Telverton'ii 
misdeeds with that grave but temperate reprobation 
which might be expected from the bench, hut seemi 
to emulate Mr. Whiteside in his passionate- denooa* 
elation of his whole conduct, while he haa no censiiM 
for the, to say the least of it, very reckless and iol* 
pmdent conduct of his alleged wife.. After suoh an 
introduction, we fear that his subsequent oautiona to 
the jury would not be likely to have much efieol. 

The newspaper reports of the evidence of Utt 
Pattison are obviously so defective that it is, pef^^ 
haps, hardly fair to animadvert upon his statemeoli 
as to the law of marriage in Scotland upon the fiutli. 
of the correctness of these reports. It does appeas 
to us, however, that he has mistaken the importr 
and undervalued the authority of the great case ef 
Dalrymple v. Dalrymple. 

It was not, as he is reported to have stated^ » 
case of love letters, written by a young English 
officer, quartered in Edinburgh, to a Scottish lady 
on which consummation or cohabitation had ftl- 
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lowed, but a case in which de prassenti acknowledg- 
ments of marriage had actualij been interchanged 
betwixt the parties. 

The first of these documents which did amonnt to 
no more than a mere promise was in these terms — 

'' I do hereby promise to many jon as soon as it is 
^' in my power, and never marry another. 

J. Dalrtxflb." 
*' And I promise the same. J. Gobdok." 

The second was an express acknowledgment of 
marriage de prcesenti. — 

** 1 hereby declare that Johanna Gordon is my 
** lawful wife. J. Dalbthple." 

" And I hereby acknowledge John Dalrymple as 
<' my lawful husband. J. Gordon." 

The third is in similar terms— 

" I hereby declare Johanna Gordon to be my 
" lawful wife, and as such I shall acknowledge her 
" the moment I have it in my power. 

J. W. Dalbtxflb." 

** I hereby promise that nothing but the greatest 
** necessity (necessity which situation alone can jus- 
<<[tify) shall CYor force me to declare this marriage. 

« July II, 180<. J- GOBDON. 

" Witness Charlotte Gordon." J. Dalbtmflb." 

I« is quite true that Lord Stowell held it proved 
that consummation had taken place ; but be al^o 
held it established that proof of this was unnecessary. 
He observes that, ** upon the whole view cf the evi- 
dence applying to this point, looking first to the rule 
of the general matrimonial law of Europe, — to the 
principle which 1 venture to assume, that such con- 
tinues to be the rule of Scotch matrimonial law, 



TABLE OF PEES TO BE ALLOWED TO PBA(> 
TITIONERS IN SHERIFF COURTS. 

These facts are admitted by all who are conversant 
with the subject: That the business of the Court 
of Session is yearly decreasing, while, on the other 
hand, the business of the County Courts is yearly 
increasing. Where the suitors have the choice, 
they generally go to the local tribunals, and where 
there is no choice, many rather sacrifice rights, or 
submit to injustice, than encounter the formidable 
expense, and almost endless delays' of the Supreme 
Court.. The public voice, in short, is in favour of 
the County Court One result of this is — and 
every opportunity of manifesting the feeling proves 
its existence — a growing jealousy, on the part of 
Edinburgh lawyers, of the increasing value of the 
Sheriff Court, The table of fees just issued 
affords an example of this. 

It would be useless to occupy space by showing 
the inadequacy of many of the fees which it allows, 
and it would waste time to show how little its 
framers seem to know about the nature of the 
business which it refers to. For instance, we 
have three scales, viz. : — one for cases not exceed- 
ing £25, another for cases not exceeding £100, 
and a third for cases exceeding £100, appealed to 
the Circuit Court. It is only worthy of remark 
in passing, that the table is in conformity with the 
report of a committee of Sheriffs, who discharge 
the principal part of their judicial duties in £din-i 
burgh. While, however, we are disposed to let the 
table pass as an experiment, in the way of ascer- 
taining how the maximum of professional labour 
can be had at the minimum of cost, wo have a 
word or two to offer on the spirit which it evinces 
towards the provincial bar. This appears in several 
particulars. Wo notice two only. Every summons 
must be served by an officer, and every witness 
must be cited by the same official, unless the de« 
fender or the witness dispenses with the formality. 
The agent employs and must pay the officer, who» 
where it is not shown that that law has actually in no case, looks to the party in the cause. By 



resiled from it,r~to the opinions of eminent pro- 
fenon of that law, — to the authority of text writers, 
aud to the still higher authority of decided cases 
(even without calling in aid all those cases which 
apply a similar rule to a promise cum copuld) I 
think that being compelled to pronounce a judgment 
upon this point, I am bound to say, that I entertain 
as confident an opinion as it becomes me to do, that 
the rule of the law of Scotland remains unshaken ; 
that the contract de proesenti does not require con- 
summation in order to become *' very matrimony ;" 
that it does, ipto facto, et ipso jure, constitute the 
relation of man and wife. There are learned and 
ingenious persons in that country, who appear to 
think this rule too lax, and to wish to bring it some- 
what nearer to the rule which England has adopted : 
but on the best judgment which I can form upon 
the subject, it is an attempt against the general 
stream of the law, which seems to run in a direction 
totally different, and is not to be diverted from its 
eourse by efforts so applied." 



this table the agent is not to have the fees paid to 
the officer included in his account, unless he pro- 
duces a receipt from the officer. Is it possible to 
imagine anything more paltry or more insulting f 
Must an agent get a receipt for every shilling or 
eigi.*teenpence that he disburses to an officer ? No 
other person is responsible to the officer for his 
fees, and we presume that the responsibility is 
generally discharged by payment — and this much, 
we may add, that the agent and the officer may be 
safely left to settle the matter between themselves 
— the auditor, of course, taking care that the fees 
charged are no* higher than are allowed by the 
appropriate table. The only other feature to which 
we refer is, in itself, not of much importance, but 
is has its significance. Throughout the whole 
table it will be found that, in no instance do the 
fees form aliquot parts of a guinea, nor are there 
any guinea fees for Court business. The highest 
debate fee is £2, and all the fees under twenty 
shillings are aliquot parts of a pound. It is diffi- 
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cult to imagine that this could hare been deliber- 
atelj intended, but it is equally difficult to get rid 
of the conviction, that in framing the table, it was 
in yieir, eyen in so paltry a matter, to make a 
distinction between the honoraria which counsel 
receiye for their serrices, and the fees paid to the 
inferior class of practitioners who conduct the 
business in the County Courts. It is surely time 
that such a feeling were laid aside. The efficiency 
of the Supreme Court cannot be reriyed or main- 
tained by fostering such a spirit of jealousy, and 
it is now beyond the power of any class in the 
community to check the growing usefulness* or to 
destroy the public confidence in the yalue of the 
Sheriff Court 



ACT OF SEDERUNT 

REGULATING THE FEES OF PROCURATORS IN THE 
SHERIFF, STEWAitT, A COMMISSARY COURTS. 



BDunivBOH, lit Manh, 1861. 

The Lords of Counoil and Session, considering 
that, by the Act 16 and 17 Vict. c. 80, section 49, 
the Court is ** authorised and required to frame, from 
'* time to time, a Table or Tables of Fees for business 
" in the Sheriff Courts of Scotland, and such Table 
'' or Tables of Fees so framed shall be submitted to 
** the Secretory of State for the Home Department, 
'' and if approved of, shall form the rule of profes- 
*' sional charge for business performed in such Courts;" 
and by the Act 21 and 22 Vict. c. 56, section 18, the 
Court is also authorised and required, from time to 
time, to pass such Acts of Sederunt as shall be ne- 
cesary and proper for Regulating the Fees to be paid 
to Agents before the Courts of the Commissaiy of 
Edinburgh, and other Commissioners in Scotland : And 
considering that, by the alterations in the forms intro- 
duced by the said Acts, the Act of Sederunt of 10th 
March, 1849, regulating the Fees of Procurators in 
the Sheriff, Stewart, and Commissary Courts, was 
rendered in some respects inapplicable, and that In- 
terim Tables of Fees were established by Acts of 
Court in the different Sheriffdoms after the passing of 
the .first-mentioned Act, under an Act of Sederunt 
passed by the Court on 7th March, 1855: And con- 
sidering that it is now expedient to establish a new 
and uniform Table of Fees for Procurators in the 
Sheriff, Stewart, and Commissary Courts, — Do there- 
fore, in virtue of the powers conferred by the said 
Act 16 and 17 Vict c. 80, and 21 and 22 Vict. c. 
56, repeal, from and after the 3d April next, the said 
Act of Sederunt of the 10th March, 1849, and re- 
newals thereof, and all Interim Tables established by 
Acts of Court of the Sherifis as aforesaid, so far as 
regards the Fees of Procurators, and Enact, Ordain, 
and Declare, that, in place thereof, the Regulations 
and Table of Fees hereto annexed, which haye been 
submitted to the Secretary of State for the Home 
Department, and appioyed of by him, shall, frt>m and 
after the said 3d day of April next, be acted upon as 
the rule of charge in regard to the Fees of Procura- 
tors in Sheriff, ^Stewart, and Commissary Courts, until 
the same shall be altered by the Court. 



And the Lords appoint this Act, and the relatire 
Regulations and Table of Fees, to be engrossed in 
the Books of Sederunt, and printed and published in 
common form. 

DUN. M'NBILL, I.P.D. 



GENERAL REGULATIONS.. 

L There shall be three Scales of Taxation, tis.— 
Fint, for causes where the amount of principle and 
past interest concluded for does not exceed £25; 
Second, for causes where the amount concluded for as 
aforesaid exceeds that sum, but does not exceed £100; 
and Third, for causes where the amount concluded for 
as aforesaid exceeds £100. 

IL Where the demand does not exceed the sum 
which may be competently concluded for in the She- 
riff's Small-Debt Court, no Fees shall be allowed ex- 
cept those authorised by the Act 1st. Vict. c. 41, unless 
the Sheriff see cause to the contrary (see { 36 of that 
Act), it being always competent to the Sheriff, when 
a case is removed irom the Small-Debt Court to the 
Ordinary Court, or at any subsequent stage of the pro- 
cess, to determine whether it is to be conducted and 
charged for according to the annexed Tables, or on tne 
principle that no other or higher Fees are to be taken 
than those allowed by 1st Vict. c. 41. 

III. The Scale for Taxation shall, in the ordinaiy 
case, be determined by the amount oonduded for; but 
it shall be competent for the Sheriff, if he see cause, 
to direct the amount to be taxed according to the Scale 
applicable to the amount decerned for; this, however, 
shall not affect the ordinary power of the Sheriff, to 
declare that such expenses shall be subject to modifi* 
cation. 

IV. In all cases the Sheriff may disallow all ohaiges 
for entire papers or parts of papers,^ or for steps of pro- 
cedure or agency, which appear to him to have been 
irregular or unnecessary. 

V. The Fees allowed at pronouncing or reporting 
Interlocutors (No. 12), also at taking Appeals (No. 20), 
shall be held to include intimation (where necessary) 
to the client and opposite party. The Fees for de- 
bates are not to be according to the tim^ occupied; 
but single fees. They are to include the attendance 
at giving judgment, unless when avizandum has been 
made, when the Fee No. 12 will be allowed. The 
Agent shall be entitled to charge for a copy of the 
Minutes of Procedure up to the closing of the Record; 
and also for a copy of every subsequent Interlocutor 
and Note on the Merits of the Cause, and of all Inter- 
locutors and Notes sustaining, repelling, or reserving 
Preliminary Defences, but not of those excepted under 
Art. 12 of the subjoined Table. The Agent shall be 
allowed to charge for a copy of the Closed Record, and 
proof, and also for a copy of the productions, in so £v 
as the Sheriff may think it necessary, preparatory to 
debating. 

VI. In order to prevent delay by frequent meetings 
for adjusting and closing the Record, only one Fee 
shall be allowed In each case for all the duty connected 
with this part of the procedure, howeyer frequent the 
meetings may be; except when the Sheriff shall direct 
a record to be made up on preliminary defences; or 
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li^lien a record already closed shall be ordered to "he 
opened np and adjusted and closed of new; in each 
of whioh cases the Sheriff may, if he shall see fit, allow 
a single Fee in like manner. Where the Sheriff shall hj 
interlocator direct parties to debate some point speci- 
fied therein, the debate Fee, Art. 14, will be allowed. 
No separate Fee shall be allowed in respect of the 
deliverance ** Record dosed.*' 

YIL Whereyer a Procurator on one side attends 
any meeting ordered by the Sheriff for adjusting the 
record, or for any other purpose, and the other is ab- 
sent, or not prepared to proceed, the Sheriff shall have 
power to decern against the opposite party for pay- 
ment of the Fee for attendance to the Procurator who 
is ready. And when no notice has been sent of the 
withdrawal of an Appeal, at least two lawful days 
before the date fixed hj the Sheriff for an oral hearing, 
tifb^tiiirds of the Fee for the debate will be allowed to 
the respondent's agent. 

VIII. Procedure inRemoTiogs and Ejections to be 
charged by the amount of rent. Where the amount 
of rent is not set forth in the Summons, or is not set 
fdrth as exceeding £25, the charges shall be according 
ti Scale I. 

IX. In actions (id f actum protstandum, for Exonera- 
tibii, and others where the pecuniary amount or value 
of the matter in question eannot be measured or ascer- 
ti^ned from the process, the charges shall bo according 
to Scale II., unless it shall appear to the Sheriff pro- 
p^ in the circumstances to direct otherwise. 

X. In actions where there are more Defenders than 
one pursued for different debts, or summoned to remoTO 
horn different premises, full charges for writing will be 
aUbWed for the highest of the rents or siims charged 
for^-«-one-fourth only of the ordinary Fees will be al- 
lodM on each of the other rents or sums, — and the 



whole amount will be apportioned among the different 
Defenders, according to the debts for which they are 
respectirely sued, or the rents of the premises from 
which they are respectively summoned to remove. 
But in such cases the Procurator will be allowed to 
charire one-half only of the fees under Art. 12 of the 
Table against each Defender, according as the amount 
of his debt, or tr.e rent of the subject fr jm which he 
is summoned to remove, &lls under Scale L, II., 
or III. 

XI The principal Interlocutor sheets shall not be 
given out to parties; a certified copy thereof shall be 
made up by the Clerk from time to time, and pat in 
process, for which he shall be allowed to make a charge 
at the end of the process for the total number of sheets 
contained therein, according to Art. 6 of the Table, to 
be paid by the party found liable in expenses, or 
where no expenses are found due, by the parties 
equally. 

XII. Every sheet of two pages shall contain 250 
words; but if the wholo writing does not extend to 250 
words, the Fee for a sheet is, notwithstanding, to be 
charjveable for such writing; and if, after finding the 
number of sheets whLh any writing shall comprise, 
calculated at the above rate, any number of words less 
than 250 shall remain, such fewer number of words 
shall be charged as a sheet. 

XIII. Auditors shall not allow charges for pay- 
ments to officers, or other outlay, unless vouchers be 
produced. 

XIV. No other or higher Fees shall be allowed than 
those hereby authorised; and the Rates of Charge in 
the subjoined Table shall be held as applicable to the 
Taxation of Accounts, as well between Agent and 
Client as between party and party. 

DUN. M'NEILL, I.P.D. 



TABLE OF FEES FOB BUSINESS IN THE SHERIFF COURT 



SOALI L jSCALS n. 

£ s. dj£ 8. d. 




5 



5 
2 









6 



1. Dhnnog Snmmons, Petition, or other Writing, by which any process or 

application is first brought before the Court, whatever be the length 
thereof, ..f f. o 15 

2. ]!)rawing Condescendence and Defences, — per sheet, 4 

3. drawing Tutorial and Curatorial Inventories, or Inventories in processes 

of Cesaio Borunttm, Juratory Caution, or Confirmations of Executry — 

per alieetjf^.r ,..*..,.., , ,..f 4 00 

4. Revising Condescendences and Defences,— |Mr sheet of original paper 

and additions, , „., , , 1 60 

5. Drawing papers of any other description, including Reclaiming Petitions 

on Appeals, and for all necessary Schedules of Intimation, Requisition, 
and Protest Precepts of Arrestment, or Diligence against Witnesses 

or 'BKweTB—per sheeti » r * • 8 00 4 

^oU, — ^Where a paper necessarily exceeds 20 sheets, each sheet above | 

20 to be charged ,, 2 00 3 

6. f*or all necessary Copies — per sheet, including Copies of Proof when | 

ordered for the use of the Sheriff on Appeal, r.. ,.. 1001 

7. For making up Accountsof Expenses for Taxation, and also necessary 

Copies of States, Copies of Accounts of Expenses, to be furnished to the 

other party, and Notarial Copies — per sheet, •• » «.. 1 60 1 6 

8. For Inventories of Productions, lodged with any Pleading or Appli- | 

cation, not exceeding 10 numbers, , 1 00 1 

And for each additional 10 numbers,, • vO 1 0,0 1 









SCAX.V ni 

£ $. d. 



1 10 
6 



6 
3 



6 
6 



5 

4 

10 

16 

2 

2 
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Table or Fkks — Continued. 



BOAIM I. 

£ 9. d 



SCAU II. 

£ A d 



8 00 2 « 



9. For each necessary Letter, ezclomve of Letters intimating Enrolments, 
Interlocutors, or steps taken where an Attendance Fee is allowed, also 

those excluded by General Regulation No. Y., ....^ 

Note. — Letters intimating adjourned Diets of Proof not to be 
chargeable. 

AtUndanoe$. 

10. (a.) At the Meetinpr under § 3 of the statute to exjllain the grounds of 

Action and Defence to the Pursuer's Agent, • 5 0|0 7 € 

(b.) If a full Record be ordered to be made up, the Defender's Agent 

will at this stage be allowed, 10 00 15 

(e.) But if the Record be closed on a Minute at this or at an Adjourned 

Meeting, the Pursuer's Agent will be allowed, instead of a supra, 7 OlO 10 
And the Defender's Agent will be allowed, instead of 6 supra,... 15 01 8 6 
Note. — ^These Fees to be in full of all charges for attendances 
(however numerous), and hearings, and preliminary or in- 
cidental discussions in the matter of closing the Record by 
way of minutes, and writings relative thereto, unless the 
Sheriff shall by a Special Interlocutor order a debate. 

11. At the Meeting with the Sheriff, under § 4 of the Act (including all 

adjournments) and Meetings for revisal or otherwise, for adjusting 
and closing the Record on Condescendence and Defences, or Revised 

Condescendence and Defences, 10 0|0 15 

Note. — This Fee is to include all the attendances, however numerous, 
up to the closing of the Record, and to eover all discussions on 
dilatory Defences, &c. ; except {^8t) when the Sheriff orders a 
separate Record on dilatory Defences to be made up (as in Regu- 
lation YL); or (2d) when the Sheriff by a special order appoints 

a full debate on such points, 

l^ At pronouncing or reporting any Interlocutor (except Interlocutors 
closing the Record, or in the course of proofs, or fixing diets, dis- 
posing of motions for prorogations, making avizandum, ordering at- 
tendance, or lodgment of papers or debates), including intimation 
to Client and opposite party of the business done at the meeting for 

which it is charged. See Regulation Y., 2 60 8 6 

IS. By previous order of the Sheriff to explain any point, or to receive instruc- 
tions, or the like, not coming under the description of " Debates" (not 
by the hour, and including attendance at pronouncing the Interlocutor), 4 0|0 5 

14. At Debates under §§ 5, 12, 16, and 23, of the Act 16 and 17 Vict. 

cap. 80, also at Debates specially ordered by Interlocutors of the 

Sheriff (See Reg. Y,.) 1 0110 

Note. — When the employment of Counsel is sanctioned (See No. 23) 

the Procurators in attendance will only be allowed the Foes in 

No. 10a. 

15. In Bankruptcy proceedings — 

At Examination of Bankrupt or others under the Statute— ;/br each hour, 6 80 6 8 

16. At Proofs and Precognitions: — 
(a.) Proofs: — 

For each hour occupied at Proofs, Depositions, Declarations, Examina- 
tions, or Judicial Inspections, or before Reporters or Judicisl Referees, 4 00 5 6 
Note 1. — No Fees to be allowed in respect of Debates or Discussions, 
oral or written, during Diets of Proof, or deliverances thereon. 
2« When a Proof is necessarily taken by a Commissioner, his Fee to 
be the same as that of an Agent (except Precognition Fees), and 
his Clerk will be allowed 6d. a sheet for writing. 
8. The Sheriff shall, especially when Proofts are prorogated and pro- 
tracted, disallow the time occupied superfluously or unnecessarily. 
(J.) Precognitions: — 

For each Witness actually examined at the Proof, or whose examina- 
tion has been rendered unnecessary by admissions or other procedure 

after Precognition, 2 60 3 6 

Note. — ^No Precognition Fee will be allowed, unless a written Pre- 
cognition shall be exhibited to the Sheriff-Clerk, for the purpose 
of being authenticated by his initials before the party com- 



SCALl II L 

£ s. d. 



8 4 



10 

10 

12 

1 10 



10 



4 6 



6 



2 



6 8 



6 8 



5 



18 



THE SCOTTISH LAW JOURNAL. 



[Apra, 186L 



Tablx or Fees — QmUnued, 



Scale I. 
£ 8. d. 



2 
8 

4 



(2.) 



1 






General Agency, 

21. For obtaining Extracts of Decrees, interim or final, and for procuring 

Warrants, 

22. Instructing Officer to serve Summons, Petition, Edict, Brieye, or other in- 

strument requiring service, or instructing the Clerk of Court or Officer 

to execute anj Warrant, and revising Execution, 

Note, — When more Executions at the same stage of the Process than 
one are necessary, and more than one Officer . must necessarily 
be employed, this Fee is to be allowed for instructing and revis- 
ing each necessarily separate Officer and Execution. 
28. Instructing Counsel to prepare Written Pleadings, or to attend a 
Verbal Debate, vrherever the Judge shall either authorize or subse- 
quently approve of such employment, 

24. Revising a paper prepared by Counsel, when such employment is so 

authorized or approved of, 

25. For Auditor's Fees of Taxing :— 

In Decrees of Absence, 

In litigated Cases where the Account is under £10, 



99 
99 
99 
99 

n 



99 



99 
99 
99 









1 



1 

2 

5 

7 

10 

15 





10 and under 20, 

20 „ 50, 

50 „ 100, 

100 „ 150, 

150 and upwards, 

26. Agency: — 

Conducting of proceedings under Edicts of Executry until Confirma- 
tion, and under Tutorial or Curatorial Edicts and Brieves, tiU ready 
for extract. {SuJuU TaUefor proctedinga m Commissary Court,} 

Personal Diligence. 

27. Instructing Officer to Charge, and revising his Execution, 2 

28. Copy Executions for Record — perfect, 1 

29. Procuring Executions recorded, 2 

SO. Drawing Minute for ^tot, 8 

81. Agency procuring .Flictf, 2 

82. Instructing Officer to Apprehend, 2 

83. Framing State of Debt & Copy— p0r«^ - 2 



84. Instmcting Officer to Poind, 



Poindings. 



Scale IL 
£ 9. d. 



mences his proof, and which Precognition, so marked, must at 
taxing be produced to the Auditor, 

17. Outlay:— 
The reasonable travelling expenses (including subsistecce) of Agents 

travelling to attend Inspections, Commissioners, Reporters, or 
Judicial Referees, and to precognosce Witnesses, serve Protests, 
or other necessary business, will be allowed, but only when they 
are necessarily required to go to a distance from the place where the 
Court is held, and when vouched to the satis&ction of the Auditor,... 

18. Attendance on Auditors : — 

At Taxation of Expenses, when the Decree is in Absence, 

In Litigated Cases, and under Diligence, 

yrhentheAccountisunder£5, 

£5, and under £20, 

£20 and upwards, » 

19. Attendance at the Clerk's Office : — 

(1.) Entering appearance, presenting Summons, Defences, and 
other papers except Appeals, and getting them marked and 
entered in the Inventory of Process, ordering Caption, for each 
necessary enrolment, including intimation, and pursuer's 
agent inquiring whether appearance has been entered, ......... 

For each Borrowing, »• 

For each return, 

20. For drawing and lodging or minuting each Appeal, or Note of Appeal, 2 OK) 
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Table of Fees — Oontinued, 



Scale I. 
£ $. d. 
8 



Loosing Arrestments, 

48. Fee procuring Bond of Caution, and getting it executed and lodged, ... 3 

49. Fee obtaining Loosing, , , 2 

50. The fees for any inquiries or discussion occurring here to be regulated 

as in §§ 45, 46, 47> &c 



61. Same as in No« 5. 



Affidavits, 



Advertisements. 

52. Wherever ordered by Statute, or by the Judge — per sheets « 

53. One Fee only for ordering insertion, whether in one or more news- 

papers, « « 



8 



Appeals to Circuit- Court of Justiciary. 

54. Drawing Appeal— -/Mr sAee/, ,..« 3 

55. Procuring Bond, and getting signed and lodged, 3 

56. Serving Copy, Indorsing Certincate, and lodging with Clerk, 8 

57. All the other business to be charged for according to the Fees for 

business in the foregoing Table ; excepting attendance in Court when 

the Appeal is discussed, for which a charge |3er hour will'be allowed of 3 



Procurator'FiscaL 
58. For bis concurrence, when required, 



85. Reporting Poinding, and attendance at procuring Warrant to Sell,... 

86. For Copy Warrant for Service, instructing Officer, making out Account 

of Expenses for Taxation, attending Auditor, and framing State of 
Debt for Sale, including ordering Sale, see the charges under §f 5, 
6, 19, 25, and 83, respectively. 

Sales. 

37, Fee on Reporting Sales under Poindings or Sequestrations, or any other 

Judicial Sales, including procuring approval of Roap-roU, 8 

38. Fee on obtaining Warrant to pay, 2 

89. Fee for conducting Sale, whether by the Procurator, or a person not 

the Procurator, including Auctioneer's Fee, when the free proceeds of 
the Roup-roll are under £100 at the rate of £5 percent.; for all above, 
£2 10s per cent.; besides the necessary outlay, and Is per sheet for 
an Assistant Clerk. 

Diligence affecting Heritage. 

40. For applying for Letters of Inhibition, Interdiction, General or Special 

Charge, Homings ag>iinst Superiors, and the like, 2 

41. Instructing Officer to charge, • 2 

Where separate Executions by separate officers are necessary, this 
Fee for each to be allowed. 

42. Fee getting Recorded, 8 

43. Copies for Record, ,«• «.,.. 1 

Where Inhibition or Interdiction, ^c, requires to be recorded in 
difiTerent Counties, Half-Fees additional to be allowed for getting 
recorded in each additional County. 

Advocations, 

44. Intimating to Clerk of Court and opposite party, 2 

45. To Advocator's Agent for procuring Bond of Caution and getting it 

executed and lodged, 3 0.0 

46. To Agent of opposite party for inquiries as to sufficiency of Cautioner, 3 00 

47. Any discussion or other proceedings will be regulated by §§ 3, 4, 9, 12, 

13, 14,&c. 
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FOR BUSINESS IN THE COMMISSABY COCRT. 

SOALV L SCALV n. 

£ 8. d£ i. d, 

59. Drawing Petition for Decree-Dative, .^ 4 00 5 

60. Presenting Petition at Commissary Office, and directing the necessary 

publication, ^ 2* 00 2- 6 



In Appiication for Confirmation of Executors qna CSne(£tor— • 

61. Drawing Inyentory of Productions, as in No. 8, - •^•^ 

After PuhUcatum of PetitUm for Decree Dative — 

62. Attendance in Court, moving for and obtuning Decree-Datire, - 

For Inventory of Moveable Estate--' 

63. Fee for Attendance obtaining the necessary information relatire to the 

nature of the Moveable Estate and all other particukrs necessary 
to enable the Inventory to be prepared, 

64. Drawing Inventory — •per sheet, • 

Extending Diito— per sheet, .« ^ 

65. Drawing Deposition, « 

06. Attendance before the Commissary or Justice of Peace, or other party 

authorised to administer the Oath, with the Executor, when the Oath 
is taken, «. .^ 

67. Agency taking out Bond of Caution, getting it subscribed, and thereafter 

Lodging it with the Clerk, «..-• • 

68. Agency procuring Attestation of Cautioner's sufficiency, •.. 

Where^ i$ is necessary to obtain Restriction of Caution-^ 

69. Drawing Petition— ;^r«< <Aee(, .«« ...« •«. 

Each succeeding necessary sheet,. •• 

70. Fee on Interlocutor ordering Advertisement, »• « 

71. Fee on Interlocutor restricting^ or refusing to restrict Caution,. 

When Caution is restricted, the Fees for taking out Bond of Caution^ 
getting it executed, attested, lodged, 4rC; the same as above. 

72. Each necessary letter, • 

In cases where the Domicile of the Deceased requires to he shown to have been 
in Scotland — 

73. Drawing Petition— ^/^rst sheet, - 

Each succeeding sheet, 

74. Fee, presenting Petition, •^ 

75* Fee on Interlocutor allowing a Proof being pronounced, • 

76- Intimating the same to Clients, ». 

77. Fee for Precognoscing each Witness examined,... ».«...... 

78. For Agency getting Diet of Proof fixed, and intimating it, 

79. Instructing Officer to cite Witnesses, ....»«... 

80. Attendance at 'Froof— per hour, «.. 

81. Fee on Interlocutor disposing of the Proof, « •.••^ 

82. Fee for procuring Confirmation, viz :>-* 

Where the value of the estate does not exceed 

£100, - 

250, ^ ^ ^ 

5U0, .- ^ 

1000 ^ 

2000, 

5000, 

Upwards of £5000, ^ ^ 

88. For Drawing and In^ertinj; Advertisements, as in Nos. 52 and 53, 

84. For Extending, and for Fair Copies when necessary, except when other- 

wise fixed, as in No. 6, , 

85. ForattendanceattheClerk'80ffice,exceptwhen otherwise fixed,adinNo 19, 

86. When a Competition arises for the office of Executor, or any other 

question occurs, requiring a Record to be maiio up, or when Agents 
are required by the Commissary to be heard, the same Fees to be 
allowed which are allowed according to the scale for similar business 
in this Table ; failing which, in the Table of Fees for the Sheriflf-Court 
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8M0KE NUISANCE. 

A Bill to ak&:«d an Act or the 20tb and 21st Victoria, fob trs Abatement of the 
Nuisance arising from the Smoke of Furnaces in Scotland. Prepared and broaght 
iu bj Mb. Dunlop and Mr. Kinnaird. 



The Bill consists of the following olanse, — *' From 
"and after the first day of September, 1861, com- 
*' plaints for the reoovery of penalties under the said 
" recited Act may be brought without the concurrence 
" of the Lord Advocate, anything in the said Act to 
" the contrary notwithstanding, provided always that 
** the concurrence of the Procurator-Fiscal of the 
"Court, in which any such complaint is brought, shall 
'* have been given thereto.*' 

Under the Act of 20 and 21 Vic, cap. 73. it is 
necessary to have the concurrence of the Lord Ad- 
vocate to all complaints for the recovery of penalties 
under the same ; and the object of the present Bill 
is to dispense with such concurrence, and to substi- 
tute in place thereof the concurrence of the Procu- 
rator-Fiscal. It is understood that objection is to 
be made to the proposed alteration, by some of the 
Scotch members, on (he ground that it is desirable 
that some check should be retained in prosecutions 
under the Act. There might be something in the 
objection, if the Lord Advocate had hitherto exer- 
cised the right to inteiiere ; but it is believed that 
the concurrence of the Lord Advocate is obtained, as 
a matter of course, and at an expense of some 
£1 4s. 6d. 

The present appears a good opportunity of im- 
proving the Act, to the extent of limiting the period 
\('ithin which prosecutions should be brought, and 
also the parties against whom, in certain cases, pro- 
oeedings should be adopted. In this city, it is not 
unusual to bring the complaint some two or three 
months after the date of the alleged contravention of 
the Act, when it is quite impossible for the accused 
to obtain evidence to rebut the proof of the prose- ! 
cutor In the larger works there are frequently a 
uumbei of furnaces, the smoke from which is con- 
veyed ly separate chimneys; the complaints are 
so general in their terms, that it is impossible for 
the accused to know from which of the furnaces 
smoke has been emitted, and at a distance of some ! 
two months it cannot be ascertained fiom the paHy '■ 



in charge of the furnace, or Mta any one connected 
with the work, the precise state of matters as at tiie 
date of the alleged contravention. The obvious 
remedy, in this state of matters, would be to com- 
pel the prosecutor or oomplainer on receiving infor- 
mation that the Act had been contravened, forthwith 
to intimate to the party accused, that such informa- 
tion had been lodged, and that, if the complainer 
deemed it expedient, after investigation to prosecute 
for penalties, the proceedings, should take place say 
within one month from the date of the alleged con- 
travention. 

Another improvenM}nt on the present Act would 
be that, in all cases where the owner has adopted 
the beat known apparatus for the consumption of 
smoke, and where he haa employed a competent 
party to take chaige of the furnace, the complaiut 
should be laid not against the owner, but against the 
fireman. The master, under the present Act, may 
have adopted the best known method for consuming 
smoke, may have iu his employment competent fire- 
men for attending to the furnace, and yet it is in the 
power of the prosecutor to have the master brought 
up, fined, and (it may be) imprisoned, for the care- 
lessness or neglect of his workman, who has acted 
against the master's positive instructions. 

There is room, also, for an allegation in the amount 
of expenses awarded in prosecutions under the Act. 
By section 4, it is provided, that no complaint shall 
be brought except by the local authority (in Glasgow, 
the Burgh Fiscal), or by the owner or occupier of 
premises, with reference to which the furnace is so 
situated as to create an annoyance to the occupier of 
such premises. Power is also given to find the 
party complained of liable in expenses. In Glasgow, 
the complaints are alwajs brought at the instance of 
the local authority, who, it is understood besides his 
salary as Burgh Fiscal, realises a large sum annually 
in name of expenses incurred to him for prosecutions 
under the Act. These expenses consist of the fees 
for preparing the complaint, agencies connected 
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therewith, aud the sums paid to witnesses for their 
attendance in Court, and frequently amount to 
twice the amount of the fine imposed ; were the 
complaints brought at the instance of a private party, 
then it would only appear reasonable that, in the 
event of his being successful, the whole expenses in- 
curred by him should be paid by the party com- 
plained of ; but where complaints are made at the 
instance of a public prosecutor, who receives a fixed 
salary for the discharge of his duties, it does appear 
objectionable to award more expenses than would be 
sufficient to cover the outlay incurred in the prose^ 
cutions. Indeed, the fines imposed should realize a 
sum sufficient to meet the whole expenses incurred 
in prosecution under the Act, with the exception, 
perhaps, of the fees payable to the Clerk of Court, 
and remuneration to witnesses. Power, therefore, 
should be taken in the present Bill to limit the ex- 
penses in complaints at the instance of a public pro- 
secutor to the actual outlay. 



STIPENDIARY MAGISTRATES. 

SiKOE a very early period of the history of Scotland 
— certainly as early as the fourteenth century, the 
magistrates of Burghs have been wont to exercise 
jurisdiction over the lieges. At one time, indeed, 
jurisdiction of the magistrates, both in regard to 
civil and criminal matters, was as broad as that 
possessed by the Sheriff. It was found however, 
that their authority in criminal matters was 
frequently much abused, and the legislature abridged 
it very much. Usage has also gradually encroached 
iipon their authority, and but for the exclusive 
])0wer8 conferred by recent legislation, their juris- 
diction would be comparatively small. It is worthy 
of remark, however, that their civil jurisdiction over 
persons resident within burgh, is still co-ordinate 
with that of the Sheriff, although in practice it has 
ceased to he exercised. The existence of Biu^h 
Courts for so long a period has naturally created in 
the minds of many people a liking for the system, 
which must render very difficult any attempt to 
abolish it. We observe that at the presiut time 
efforts are being made to prociu'e a Stipendiary 
Magistrate for Glasgow ; and we are desirous of 
expressing, from a professional point of view, as well 
as upon general principles, the opinions we entertain 
on this subject; and we may say at once that we 
consider the existence of Citizen Magistrates with 
the authority at present possessed by them a most 
imdoubted evil. Certain prejudices in favour of the 
existing system must weigh to some extent in the 
consideration of the question. The very antiquity 
of the institution implies that there must be some 
good in it, else it could not so long have existed. 
The popular character of the Citizen Magistracy 
tends also to give it some recommendations; and in 
times when systems and men are valued very much 
according as tliey are relished or disliked by the pop- 
ular voice, this feature must always assist the present 
state of things. Men who look forward to the dig- 
nities of the inferior Bench/ as the reward of public 



effort, are likewise the strenuous supporters of the 
Citizen Magistracy. But these are points altogether 
foreign to the real merits of the question. The 
point upon which the determination of the question 
ought to turn is by whom can the duties of the 
judge be most satisfactorily peiformed? The ques- 
tion will perhaps be more easily answered if we 
ascertain first, w hat are the qualities of mind which 
experience has pointed out to be the most valuable 
for the right administration of judicial affairs. In 
the first place, Education is a tine qua non. This 
quality is necessary not only because of the advan- 
tages which it brings, by way of discipline to the 
mind, but it is necessary to secure that dignity 
which so well becomes authority. A knowledge of 
human nature is likewise a powerful recommenda- 
tion to a police magistrate, because in police courts 
the opportunities and necessity for tempering 
justice with mercy are very great, and this can 
only be done by a man who possesses the fsLCvlty of 
discerning to a large extent the motives of actioi 
and the circumstances under which crimes may be 
committed. Perfect independence is an element 
essential at all times to justice, because without it 
circumstances unconnected with the cases to be tried 
may seriously influence a judge's mind. A high 
integrity, which neither the bias of political opin- 
ions nor sectarian views of social questions can affect, 
is also essential. To all these must be added a 
shrewd and discerning judgment, and such experi- 
ence as will enable a man to construe with a con- 
fidental accuracy, the evidence of conflicting wit- 
nesses, or events and circumstances which seem to 
be irreconcilable. Tested by these qualities wo 
cannot discover that the lay citizens have any claim 
to the office of a magistrate, and certainly the 
results of the system hitherto has not been to 
discover the qualities we have described. There is 
no certainty that a citizen magistrate will possess the 
quality of education, but on the contrary, the value 
of the quality is often rendered " conspicuous by its 
absence." The majesty of the law must be repre- 
sented by Judges with becoming dignity, for if the 
Bench does not possess the respect of a community, 
it cannot exercise with due effect the authority 
which it possesses. It is curious often to observe 
how illon:ical and erroneous are the determinations 
arrived at by persons whose minds have never en- 
joyed the discipline of a severe education; how easily 
some trifling disturbing element is permitted to 
have influence, and how readily the accidents of a 
case are mistaken for the essentials. These dangers 
in the case of a Jury which might seem open to the 
same objections, are avoided in various ways. A 
jury is always composed of a large number of persons, 
and the bias or inaccuracy of cue is sure to be cor- 
rected by the others. They are likewise protecti d 
from gi'osis error or improper feeling, by the direc- 
tion of an able and impartial judge, aud they arc 
also assisted by the views expressed by the public 
jjrosecutor and the counsel for the prisoner. The 
knowledge of human nature wiiich is so desirable in 
i & judge, is rarely possessed by a Citizen Magistrate. 

(7't be Continued,) 
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llEPORT OF THE FACULTY OF PROCUIUTORS OF 
GLASGOW, OX SHERIFF COURT BILL. 

The Reporters, having carefully considered this Bill, with 
reference to the views indicated by members of Faculty 
at making the remit, have now respectfully to report as 
follows : — 

Although not prepared to concur in many of the proposed 
enactments, but on the contrary, thinking very great amend- 
ments necessary, before the Bill could command your 
entire approval, the Reporters are of opinion that, so far as 
regards the second reading, this Faculty should support 
the principle, that "it is expedient to enlarge the Sheriff's 
jurisdiction, and otherwise amend" the existing Acts. 
This, it will be observed, is a modiGcation of the terms of 



nnder the present system. The limitation of such questions 
to the Supreme Court is a positive denial of justice, to tho 
comparatively pooi^. Under an impression, however, that 
the public mind is not yet ripe for a change to this extent, 
the lieporters are disposed to confine any present recom- 
mendation to a remedy in cases issuing in. Judicial Separa- 
tion^ and Alimeni, 

It is well known that a vast number of cases are con- 
stantly arising, in such communities as Glasgow, for ex- 
ample, where wives and children belonging to the working 
classes have to sue for aliment, on account of desertion or 
maltreatment. In these cases, the elements of Marriage, 
Legitimacy, and legal right to Separation are constantly 
presenting themselvos. The Sheriff Courts, having no 
power to deal with such elements, can only entertain these 
cases as claims for interim aliment, that is to say nliment, 



the title, and preamble, of the Bill in so far as it omits the | ^n^ji ^^ ^^^^ ^f Declarator of Marriage, Legitimacy, or 



words "ordinary and tmaU dehtf" there made use of. This 
omission is suggested, because, in tho opinion of the Re- 
porters, the proposed extension of the proper »maU debt 



Separation, is instituted in the Supreme Court. From tho 
very nature of things, this must be imperfect, even as an 
interim remedy ; and as such parties cannot afford to go to 



jurisdiction is not wsrw desirable. It will be seen in the j ^h^ Supreme Court, it is evident that no effectual rodr&s at 

{Mresent exists for a great eoeuil gnevanee. 

But, independent of any claim for aliment, why should 
the wife of a drunken, debauched, and brutal tradesman, or 
artizan, be shut out from the benefit of a legal separation, 
which would enable her to maintain herself, and most pro- 
bably her children also, by her own. exertions? And, if 
there be no reason why this should not be so, the only 
course to be followed is that of ^ving to the Sheriffs, as 
Commissaries, the power of Judicial Separation. 

Your Reporters nave, thereCore, to suggest that jurisdic- 
tion should be claimed for the Sheriffs to deal incidentally 
with questions of Marriage, Legitimacy, and Reparation, 
wherever these arise m an action for aliment, by a wifo 
a^inst a husband^ or chHdren again&t a father, or in a 
simple action for judicial separation,— under the provi»o 
that any judgment to be pronounced in such an action, 
should not extend, or be held to have any force or effect, 
beyond the remedy of aliment or separation therein sought. 
Here, also, the power given would be subject to the safe- 
guards already pointed out. 

For the purpose of placing their views upon this clause in 
a tangible form, the Reporters have given an amended 
clause, in an Appendix, to which they respectfully refer. 

If these views were sustained, the succeeding Clause 



sequel, however, that they are prepared to recommend a 
course which, while it will tend to obviate complaints, i 
founded upon delay and expense, and so to meet what may 
to some extent be a popular demand, is, at the same time, 
calculated to guard against those evils which, upon delib- 
erate consideration, cannot be admitted to exist in the 
neces.sarily perfunctory proceedings of a Small Debt Court. 

Coming to the clauses of the Bill, the nk>st important of 
these seems to be that which proposes an extension of the 
JSherijfe' ordinary juriediction to questions of heritable right, 
reduction, &c. 

Looking to the fact that Sheriffs are already empowered 
to judge in commercial, and other, cases of unlimited value, 
and are daily called upon to deal with the most important 
and delicate mercantile questions, the Reporters are unable 
to see any soimd principle for a different rule being applied 
to real rights, wncre parties themselves feel satisfied to 
resort to the local courts. As to heritable questions of 
minor value, the necessity for having recourse to the 
Supreme Court is simply a dtnial of jtutice; while, as 
regards cases of importance, there would always exist 
these obvious safeguards against any danger that might 
be apprehended from the exercise of an inferior jurisdiction, 
— namely, first, the option, on the pursuer*s part, of going 
at once to the superior tribunal ; second, the right of advo- 



views were sustained, tue succeeding 
.,- , ., ,1.- „ , (3) would be rendered useless; while Clause 4 is merely 

cation, by either party, for trial, on a proof being allowed ; ^jj^ complement of Clause 2. 
and, third, the right of advocation, in case of supposed j The following Clauses (5 and 6) appear to contain very 
error in judgment. , - ^ , «, . , important and beneficial provisions : 

The Reporters can therefore find no sufficient grounds j 
for the limitation of the proposed jurisdiction to the pal^try 



value of £100. Indeed, so far as regards the matter of 
** heritable right," they would look upon any Act passed 
with such a limitation as a mere mockery. There are really 
few or no questions affecting heritable property of which 
it can be said their value is below £100. 

The same obser>'ations may not apply so absolutely to 
coses of RBoccTtoN and Suspbksion, so far as these affect 
decrees of other Inferior Courts, or decrees obtained tn/oro, 
and diligence thereon. Such actions of Suspension and 
Ileduction can only be suitable to a Supreme Court. But, 
so far as regards the Reduction of Deeds and Writings, and 
the Suspension of Decrees of Registration (on Deeds and ! 
Bills) the observations already made appear to the Repor- 
ters in every respect applicable. There seems to be no 
reason why a Sheriff Court should be empowered to deal 
with a question under a charter-party, for example, or with 
an action for recovery of goods, as having been fraudulently 
obtaijicd, each involving thousands of pounds, and yet 
possess no power to suspend a charge npon a Bill alleged 
to have boon forged, fraudulently obtained, or given with- 
out value, because the amount happens to exceed £100. 

With respect to questions affecting MarrUige and Jjegiti- 
maq/f — specially excepted under this clause, your Reporters 
have come to the conclusion that there is not anv sufficient 
reason why the Sheriffs, as Commissaries, slioulJ not 
(under the safeguards already noticed) have power to deal 
with cases involving those elements, or the elements of 
Zegal Separation^ — and even with questions of Divorce, 
arising among those classes of the community who cannot 



As to clause 5, every professional man must have exr 

{>crienced the injurious effects arising from the general 
egal rule, that a submission or reference must, to bo 
elt'ectual, name the referees or arbiters, and oversnian or 
umpire. This rule often defeats the intention of parties to 
an actual agreement, where a reference has been made 
without naming the referees, or where those named have 
died, declined to act, oc become ineligible. The rule is 
i even such that it beaomes almost impracticable to avoid 
the evil by anticipation. 

Tho power, here proposed to be given, would obviate 
much of this ; and it may be noticed, in passing, that the 
principle is not altogether novel, as, by the existing Sheriff 
Court Act, a remit made of consent, for the ascertaining of 
any fact, is held to be a conclusive mode of settling tliQ 
question. Some verbal amendments may, however, be 
necessary, as shown in the Appendix. 

As to Clause G, the Reporters can see nothing, in the 
natdre of the thing, to render it necessary tiiat an entailed 
proprietor should go to the Supixme Court before ho can 
feu, or lease, half an acre of his estate. 

This modification of the existing rjle meets with the 
Reporter's approval, s'dbjcct to an amendment suggested in 
the Appendix. 

The question raised by Clause 8 is one of considerable 
delicacy. Very gcave reasons might be urged against an 
arrangement, under which parties from a distance, not 
amenable to the ordinary jurisdiction and control of the 
Shcrifl's, should be permitted to appear and practise in their 
courts. Such a permission might also be viewed as a 
violation of the chaiiercd rights of this and similar curpora- 



by possibility obtain redress for the most clamant wrongs, ' tions. But the Faculty will probably not be di^pobed to 
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offer any opposition on the present occasion — ^at the same 
time, however, entering their protest against such a conces- 
sion being drawn into a preceaent. 

But a yerfoal amendment is essential, otherwise the 
clause, as it stands, would eive to Edinburgh Agents unli- 
mited power to practise in the Sheriff Courts, here and else- 
where. For such amendment, see Appendix. 

It will be observed that the Bill is divided into two 
branches ; and the clauses remaining to be noticed, come 
under the head " Sheriff's Small Debt Court." Instead of 
taking them in this order, the Reporters pass on to Clause 
13, the object of which they highly approve. At the same 
time, the proposed change is open to the remark, that it is 
not so much an extension of the jurisdiction of the Sheriff 
Courts, as an alteration of the existing matrimonial law of 
Scotland. If such a clause were to pass, in a Bill for the 
extension of the jurisdiction of the Sheriff Courts, it would 
produce the very remarkable anomaly, of these courts being 
vested with greater powers than the supreme tribunal. It 
is feared this must be a fatal objection to the proposal, as 
now made. 

In any event, such a jurisdiction could only be given un- 
der proper pi ecautions, and it appears to the Reporters that 
the matters embraced in the clause are wholly unsuitable 
for a properly Small Debt Court. Indeed, it seems a perver- 
sion of terms to speak of the causes therein referred to— for 
the protection of the property of wives, deserted by their hus- 
bands — as "small debt actions." The very assumption 
upon which the clause proceeds, namely, that the woman so 
situated has acquired, or is in process of acquiring property, 
calling for judicial protection, takes the cases out of such a 
category. This as regards the "value of the cause." 

But, apart from mere value, no man having any exper- 
ience in such matters can maintain that an investigation as 
to a wife's being deserted by her husband, so as to entitle 
her to a separate ttatut^ and have her property removed 
from the jia mariti of her husband, ana diligence of his 
creditors, is suitable for the summary procedure of a Small 
Debt Court — without a record, without solemnity, and con- 
ducted at railway speed. In point of fact, as the clause 
stands, it amounts to the power of making tk permanent 
separation between husband and wife, at least so tar as their 
property is concerned, which could only be granted under 
proper safeguards. If such safeguards, for regularity and 
necessary review, are adopted, then the Sheriffs may safely 
deal, not only with cases of " Desertion," but also with 
cases of " Judicial Separation." In consonance with these 
views, the Reporters suggest that this clause, with the 
necessary amendments shown in the Appendix, should be 
placed in the first branch of the Bill, referring to the Sheriff's 
*' Ordinary Jurisdiction." 

This brings the Reporters to Clauses 9 and 10, providing 
for the extension of the proper Small Debt Jurisdiction to 
£25 value. 

After the fullest deliberation, they arc clearly and unani- 
mously of opinion, that the proposed exteission is not desir- 
able. While acquiescing in the conclusion that, as an un- 
avoidable departure from strict principle, comparatively per- 
fect judicial procedure must be, to some extent, sacrificed to 
the cheap and speedy settlement of minor causes, they 
think, as the result of considerable personal experience, that 
this departure from principle has already been carried quite 
far enough in the direction indicated. They believe that 
frequent hardship, iniustice, and breach of legal rules occur 
in our purely Small Debt Courts, and that, at the same time, 
no small amount of unnecessary^ and absurd litigation is in- 
duced by the facilities aflbrded. It appears to them that, 
while no doubt the primary purpose of courts of law is, 
to settle actual disputes, and enforce actual obligations ; 
yet, in the constitution of any judiciary a leading object 
ought to be, not so much to tempt people into law suits, by 
facilities and absence of expense, as to deal with the law of 
a country so as to prevent law suite, by the clear and uni- 
form administration of a defined system. In this view, the 
Reporters cannot help ihinking that opening the doors of 
the pioper Small Debt Courts to pursuers in causes of £25 
value, would be to introduce a process whereby the princi- 
ples and rules of our law would gradually come to oe set 
aside for the arbitrary notions, or caprices, and often the 
mere convenience, of individual judges. 

But, wliile such is the opinion entertained by the Report- 



ers, they are by no means insensible to existing grievances, 
in the shape of delay and expense ; and they have respect- 
fully to suggest ctrtain remedies, applicable to causes of 
the amount specified, which they think, if fairly worked 
out in practice, would secure, as far as possible, a combina- 
tion of cheapness and expedition, with a reasonable security 
for regularity, and correct results. 

For the details of what is thus suggested, reference is 
made to the Appendix. But it may be explained, generally, 
that the effect of the clauses there ^ven will be (1.) that 
either party ^ in any case not exceeding i.'25 value, immed- 
lately upon the same being called in Court, and a defence 
minutea in writing, may demand that it shall be tried eum- 
fiiar%, as in the Small Debt Court; (2.) that the Sheriff 
shall, however, be bound to preserve a note of any question 
of law arising upon the record, or in course of the proof; 
and (3.) that he shall issue a judgment in writing, which 
shall bo final and conclusive, as to all matters of fact, and 
subject to appeal as regards matters of law only. 

The Rieporters feel the utmost confidence that, under 
such an arrangement, the public would find the evils at 
present complained of substantially removed, while, in 
practice, causes would be satisfactorily disposed of, and 
uniformity of leeal decision secured. 

In dealing with this matter, the Reporters cannot assume, 
as a matter of fact, that the proposed extenbion of purely 
summary proceedings has the undivided approval of litigants 
themselves. As bearing upon this point, it will be recol • 
lected that, b^ the existing Sheriff Court Act, it is in tho 
power of parties, of consent, to have any cause whatever 
tried in this way, after coming into Court, and yet it is 
matter of the rarest occurrence to find this power taken 
advantage of* The inference is obvious. 

It would be out of place to argue or illustrate this ques- 
tion at length, in such a report as the present — ^but it may 
be proper to notice, just in a sentence, the popular impreb- 
sion about the English County Courts, as a supposed prece- 
dent necessarily to be followed. Those who argue so say 
that these County Courts have been found to be a great 
boon to our English neighbours — that this is universally 
admitted — and that, consequently, we should at once extend 
our Small Debt jurisdiction, not only to jL25, but to 1*50 value! 

Now, without entering upon any discussion of details, in 
which it might be found that too much has been assumed 
by the advocates of extension, the fallacy lies in forgetting 
that the County Courts of England were the first establish- 
ment there of local tribunals, almost in any shape. Pre- 
viou»]y, every cause, however small in value, had to go to 
Westmineter JBallf and be disposed of there, or by the Court 
on circuit — generally with the intervention of a jury. 
Hence, it is easy to believe that the establishing of local 
courts, for causes under jL'50, has indeed been found to be a 
great public boon to England, without at all admitting that 
these courts are necessarily to be imitated in Scotland, 
where local courts already possessing a much more exten- 
sive jurisdiction, have always existed. 

The changes made, seven years ago, in the working of 
our Sherifi' Courts, were very large and comprehensive, and 
have been found to be eminently successful, llicse changes 
were not only acquiesced in, but vigorously supported, by 
the profession generally, and this Faculty in particular. 
But the Reporters do not think the profession would perfonu 
its duty to the public in supporting, unqualifiedly, the alter- 
ation now proposed. 

The sobsdiary Clauses (15, 16, 17, 18, 19, 20,) the Re- 
porters would propose to strike out entirely. 

The 27th and 28th clauses, providing for appeals to the 
Court of Session, fall to be dealt with in the same connex- 
ion ; and to these clauses the Reporters unanimously and 
unhesitatingly object. 

They do so, first of all, u^pon principle ; because the power 
of carrying minor causes, as a matter of course, to the 
Supreme Court, would be an evil in itself. So well recog- 
nised is this principle, that, by the existing Sheriff Court 
Act, passed only seven years ago, all advocations, suspen- 
sions, or other modes of review of judgments in the Sheriff 
Court, in causes under i;25, were expressly excluded. The 
present proposal seems venr like an attempt, by a mere side 
] wind, to accomplish the object of superseding the principal 
Sheriffs entirely ; and, whatever may be said upon that subject, 
it is by far too large a question to be disposed of in this way. 
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The lUporters object to these clauses, Becondly, on jpntC' 
tical grounds. It must be obvious to every one acquainted 
with business, that the proposed machinery for obtainiur a 
review of judgments in the Small Debt Court, by the Su- 
preme Court sitting in Edinburgh, would never work. 
Where parties conducted their own causes, it is out of the 
question to suppose that thev would agree upon a " Case " 
for the Appeal Court ; and the very nature of such a Court 
almost necessarily assumes the absence of JEVocurators. To 
give to the Sherin who decided the cause power to settle 
the appeal case, at his own hand, would, talcing the fairest 
estimate of judicial human nature, be anything but satis- 
factory. And then, what would be the value of judgments 
pronounced by the Court of Appeal tokhoui a hearing 9 
The very conception of a Court of Appeal is that of a tri- 
bunal where new or difficult points shall be thoroughly 
sifted, and deliberately and authoritatively settled ; and to 
suppose the absence of discussion, is at once to destroy the 
very basis on which such Courts rest. Besides all this, it 
is utterly im}>ossible that such a system of appeals could be 
carried out without the intervention of local agents, £din- 
bui]?h agents, and more or less of the usual machinery ; 
while, so far as the Beporters can see, nothing is contem- 
plated, in this Bill, beyond the transmission ofan " appeal 
case " bv pott, to the president of the First or Second Divi- 
sion of the Court of Session ; and, in case of necessity, (how 
to be ascertained does not appear,) the transmission, in like 
manner, of a post-office order for two guineas, as "one 
Counsel's fee," which " may be allowed as expenses in the 
action." 

When dealing with the subject of Appeals, the Reporters 
have to call the attention of this Faculty to a suggestion, 
mooted several years ago, regarding the mode of disposing 
of AppeaUf by the Sheriffs themselves. 

It was suggested that, in place of such Appeals being 
brought before a single Sheriff, sitting in his particular 
county, or having the process transmitted to him at Edin- 
burgh, Appeal Courts should be constituted, by bringing 
the Sheriffs of three adjoining counties together, periodically, 
as in the case of the Ajmeal JHegiitration CourtB, With 
regard to Glasgow and Edinburgh, where there is a resident 
Sheriff, and two or more Substitutes, it was suggested that 
the Appeal Court should consist of the Sheriff, as President, 
along with two of the Substitutes. Under such an arrange- 
ment, it was argued, the popular objection against one 
Sheriff reviewing the judgments of another, would be 
obviated, and such authoritative decisions obtained as 
would prove satisfactory, in the majority of cases, without 
further review. The suoject was again renewed at the late 
sitting of the Sodal Science Association, and appears to the 
Beporters to be worthy of the support of this Faculty. 

The chief practical objection, formerly urged, was rested 
upon the supposed difficulty and expense that would 
attend the getting up of cases, where elaborate records, 
evidence, and documents, required to be put in shape for 
the three judges. That objection was not of much weight 
where the question under appeal embraced merelv some 
point of law ; and it occurs to the Beporters that the pro- 
posed arrangement, under which causes of £25 value 
would be tri«i in a summary form, with finality of judg- 
ment as regards the facts, and Appeals with reference to 
law only, would afford an opportunity of fairly testing the 
constitution of such an Appeal Court. 

It is not unworthy of notice, also, that befora Appeal 
Courts so constituted, sitting periodically for the decision of 
purely lesol questions, there might be such an occasional 
attendance of counsel from the supreme bar, and of the 
press, as would tend greatly to the improvement of the 
entire system of local judicature. 

The Beporters have not thought it necessary to suggest 
any actual clauses as to this matter, because it involves 
such re-arratigements connected with the judicial staff, as 
could only be carried out effectually by, or with concurrence 
of Government, through the Lord Advocate. 

With regai'd to the clauses affecting questions between 
Parochial i>oards and Paupers, the Beporters understand 
that these Boards are satished with the proposed changes, 
and are therefore not inclined to suggest anything on this 
subject ; and, as to the clauses affecting mere matters of 
foiTU (21 to 26, and 2P,) it is not thought neccssarj* to 1 



express any particular opinion. The changes may not be 
very essential, but they are not objectionable. 

In conclucion, the Beporters would suggest that a petition 
embodying, in a general way, the views adopted hj the 
Faculty, should be presented, before the secona readmg of 
the Bill ; that communications should be opened with the 
pnMnoters of the Bill, and such other members of the 
House as would likely be disposed to take an active part in 
bringing these views under its notice ; and that a reference 
of the Bill, which is still in a very crude state, to a Select 
Committee should be suggested. 

AU which i$ humify reported hy 

WILLIAM BUBNS, (hnvener. 



Olatgow, BM AprU, 1861. 

At a GsHKBAL Mebtivo of the Mmniww of Faculty. 

ANDBEW BANNATYNE, Esquikb, Deas of Facultt, in 

the Chair. 

The foregoing Beport of the Committee was laid before 
the Meeting and considered, and unanimously adopted. It 
was also directed to be printed, and copies to be sent to the 
promoters of the Bill and the other Members of Parliament 

for Scotland. 

(Signed) ANDw. BANNATYNE, Dean, 



APPENDIX. 



PBOP08ED AMENDMEKT6 ON SHERIFF COURT BILL. 
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1. Title— Strike out the words "ordinary and small debt. 
Preamble, lines 9 and 10— Strike out these words, "ordinary 
and small debt." 

2. Clause 1, page 1, line 15 — Strike out the words 
"Twenty-sixth" and "Twenty-eighth," and the letter "s" 
in the word " Sections." 

3. Clause 2, page 2, lines 4, 5, 6, 7 — Strike out the words 
from "providea"Tine 4, to "expenses" line 7, inclusive, and 
substitute the following words: "provided that nothing 
herein contained shall empower any Sheriff Court to suspend, 
reduce, or otherwise interrupt, the execution of any judg- 
ment or decree issuing from any other Court whatever, or 
any decree in faro issued bv such Sheriff Court itself; and 
that, in questions affecting Marriage, Separation, or Legiti- 
macy, the effect of any proceedings or judgment to be pro- 
nounced by any Sheriff Court shall be limited to the 
recovery of aliment, by wives and children, or the judicial 
separation of husband and wife, a metua et thoro^ and shall 
have no other or greater effect whatever; unless in so far as 
herein alter specially enacted." 

4. Clause 5, page 2, line 33— Strike out the words " the 
Sheriff shall be empowered." 

5. Same clause, line 34— After the word " deed " insert the 
words "the parties shall have authorised the Sheriff or 
Sheriffs of any County or Counties." 

6. Same clause, line 35 — after the word "arbiter" insert 
" or j oint arbiters." 

7. Clause 7, page 3, lines 13 and 15 — Strike out the words 
" and shall be found by special Interlocutor before the lapse 
of the next three months. 

8. Clause 8, page 3, line 21 — After the word " Session," 
insert the word " only." 

9. Clauses 9 and 10, pages 3 and 4— Strike out the title 
" Sheriff Small debt Court." and strike out these clauses, 
entirely, substituting therefor the fullowing : — 

" 1. Wherever the Sheriff shall find it necessary to allow 
a proof in any case, and the parties, or cither of them, 
shall represent that such proof will consist, wholly or 
partly, of writings or documents, not within their own 
power or control, the Sheriff shall, if so required, either 
nx a diet for the special purpose of the recovery of such 
writings and documents, before himself, or grant com- 
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mission for that parposoi to be reported at such time 
as may appear to him to be desirable, before proceeding 
to the examination of witnesses in the caase." 

" 2. In all civil causes raised in the Ordinary Court, not 
ezceedins^ the value of i:25, at the date of the institu- 
tion of the action, competent before the Sheriff, the 
record shall be made up and closed upon a summons or 
petition, and minute of defence, as provided for by 
Sections 1 and 3 of the Second recited Act, and 
thereafter either the parties shall be entitled to lodge 
a minute in process, signed by himself or his procurator, 
setting forth his desire that the cause should be tried 
summarily, and the Sheriff shall thereupon hear, try, 
and determine such action, in manner provided for by 
the 12th section of the said Second recited Act : Pio- 
vided that he shall, where required by either party, 
make a written n6te of any question of law arising 
upon the Becord, or any objections to the admissibility 
ot witnesses or evidence, and of the nature of the evidence 
objected to, and such notes shall form part of the pro- 
ceedings in the cause; and it shall be competent, on an 
appeal against the final Interlocutor, as after provided, 
for the Sheriff to review and alter, in whole or in part, 
the deliverances on such objections, and dispose of 
or remit the cause to the Sheriff-Substitute, as may be 
necessary." 

" 3. In such cases, no appeal shall be competent from the 
Sheriff- Substitute to the Sheriff, until the final decision 
of the cause, as after provided." 

'*4. The Sheriff-Substitute shall, indisposing of the cause, 
distinctly specify in his Interlocutor all the facts 
material to the cause which he finds established, and 
express how far his judgment proceeds on the matter of 
fact so found, or on matter of law, and the several points 
of law, which he means to decide, and the judgment on 
the cause thus pronounced shall be subject to appeal to 
the Sheriff, in so far only as the same depends on, or is 
affected by, matter of law, but shall, in so far as relates 
to the facts, be held to have the force and effect of a 
special verdict of a jury, finally and conclusivelj' fixing 
the facts." 

10. Clause 13, page 4, line 31— Strike out the word "first" 
and insert the word "second." Also delete reference to 
Schedule which may be dispensed. 

11. Same clause, line 32— After the word " which " insert 
the words "since such desertion," and line 33, strike out the 
words "after such deseition." 

12. Same clause, line 35 — ^Affcer the word "application" 
insert the words "by service thereof upon the hus- 
band or." 

13. Same clause, page 5, line 9 — Strike out the words 
following "thereof; and line 10, strike out the word 
"whereupon," and insert "whereupon the Sheriff shall cause 
notice of such application to be made to the wife, in such 
way and manner as he shall direct, upon an induciss of not 
less than six days and." 

14. Clauses 16, 17, 18, 19, and 20, pages 5, 6, and 7— 
Strike out these clauses entirely. 

15. Clauses 27 and 28, page 8. — Strike out these clauses 
entirely. 



A BILL TO ENLARGE THE SHERIFFS ORDINARY 
AND SMALL DEBT JURISDICTION, AND TO 
FACILITATE AND AMEND THE PROCEDURE 
IN THE SHERIFF COURTS IN SCOTLAND. 

Whereas an Act was passed in the First Year of the Beign 
of Uer present Majesty, intituled "An Act for the more 
*'efft;ctual Recovery of Small Debts in the Sheriff Courts, 
*' and for regulating the Establishment of Circuit Courts for 
•' the Trial of Small Debt Causes by the Sheriff in Scotland," 
and another Act was passed in the Session of Parliament 
held in the Sixteenth and Seventeenth Years of the Reign 
of Her present Majesty, intituled "An Act to facilitate 
«« Procedure in the Sheriff Courts, in Scotland;*' And 
whereas it is expedient to enlarge the Sheriffs Ordinary and 
Small Debt Jurisdiction, and otherwise to amend the said 
Acts : Be it therefore enacted by the Queen's most Excellent 



Miyesty, by and with the Adviee and Consent of the Lords 
Spiritual and Temporal, and Commons, in this present Par. 
iiament assembled, and by the Authority of the same, as 
follows :— 

1. The Fifteenth, Twenty-sixth, and Twenty-eighth Sec- 
tions of the last-recited Act are repealed. 

2. It shall be competent to raise and try in the Sheriff's 
Ordinary Court any Civil Question, including Questions of 
heritable Right or Tide, and to proceed in the said Court by 
Reduction, Suspension, Declarator, and Adjudication, or any 
of them ; provided that such Question shall not affect 
Marriage or fjegitimaey, and that tbe Subject Matter thereof 
shall not exceed the Value of One hundred Poitndif exclusive 
of expenses; provided also, that nothing herein contained 
shall be held to limit or affect tbe Sheriff's Jurisdiction in 
any Cause or Question which may at present be competently 
tried before him. 

3. ItVbtfre it shall be set forth by a Minute rigned by the 
Pursuer or his Procurator, upon the Summons or original 
Petition, that this Pursuer offers to accept One hundred 
Pounda, besides Expenses, in lieu of tbe Matters concluded 
for in the Action, and where a Copy of such Minute shall be 
served on the Defender along with tbe Summons, such 
Minute shall, for the Purposes of this Act, be conclusive 
Evidence that the Subject Matter of the Action does nos 
exceed tbe Value of One hundred Founds, exclusive of 
Expenses ; and after the Summons or Petition shall have 
been so executed tbe Defender shall be entitled if he thinks 
fit, at any time before the Decree shall be extracted, to 
satisfy and be discharjred from tbe whole Conclusions of the 
Action, except as to Expenses, by paying tbe Pursuer, or 
consigning for him with the Sheriff Clerk, tbe Sum of One 
hundred Pounds^ with Interest at Five per Cent, per Annum 
from the Date of tbe Summons ; and the Pursuer's Receipt 
for such Payment, or the Sheriff Clerk's Receipt for such 
Consignation, shall operate as a Ratification by tbe Pursuer of 
any Writ or Proceeding sought to be suspended or reduced 
in such Action. 

4. On Decrees of Adjudication pronounced by the Sheriff 
under the Authority of this Act, the Abbreviate shall be re- 
corded, and tbe Pursuer's Title may be completed, in the 
same Manner and to the like Effects, as if the Decree were 
pronounced by the Court of Session. 

5. lYhere the Sheriff shall be empowered by any Lease* 
Submission, Devolution, Agreement, or other Deed, to 
nominate a Surveyor, Inspector, Valuator, Arbiter, or Overs- 
man, for any purpose specified in such Deed, he shall hnve 
power to make such Nomination, on summary Petition by 
the Parties, or either of them; and the Person so nomina- 
ted shall have the same Powers as if he hid been nominated 
in and by the Deed itself, and the Nomination may be 
endorsed on the Deed; provided that Notice shall be given 
to all the Parties to the Deed who do not join in such 
Application, or to their lawful Representatives, before such 
Nomination is made. 

6. The Powers to grant Fous or long Leases conferred on 
Heiis of Entail by the Acts Eleven and Twelve Victoria, 
Chapter Thirty-six, and Sixteen and Seventeen Victoria, 
Chapter Ninety.four, may, in any Case in which such Feu or 
Lease does net include more than One Acre^ be exercised, 
and the necessary Feu Charters or other Feu Rights, or 
Tacks or Leases, may be made at Sight or with Approval of 
the Sheriff within whose Bounds the Lands lye; and such 
Deeds so made shall be as effectual as if the same had beeu 
made at Sight or with Approval of the Court specified in the 
said Acts. 

7. Where, afl'^r Notice of Defence has been given, no 
Proceedin<ZR shall have been taken in any Cause during any 
Period of Three Months, it shall not be competent thereafter 
to recovei in the Cause any Part of tbe previous Expenses, 
unless it shall be shown to the Sheriff, and shall be found 
by special Interlocutor, before the Lapse of tbe next 1 Iwee 
Months, that the Delay arose from necessary or excusable 
Causes. 

b. It shall be lawful for all Agents duly qualified to 
practise before the Court of Session to practise as Agents in 
all Sheriff Courts, in so far as relates to any Action raised in 
the Sheriff Court under this Act, which might heretofore 
have been competently raised in the Court of Session ; 
Provided that Ihcy shall not be entitled to Payment of any 
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Other or higher Fees than those legally exigible hj other 
Agents before the Sheriff Courts. 

8HBBIFF8 SMALL DEBT OOUBT. 

0. The Provisions of the flrst-recited Act, is amended by 
the second.reeited Act, shall extend to all Civil Applieadons, 
Actions, or Proceedings, inolnding Proseentions for statutory 
Ptinalties wherein the Debt, Demand, Penalty, or Matter in 
question or the Fand in medio shall not exoeed the Talne 
of T^oenXy-fioe Poundi, exclusive of Expenses and Fees of 
Extract ; and the first-recited Act shall be read and oonstmed 
as if the Words •* TtfetUjfJhe Pcvrndi" were snbstitnted for 
the Words «* Eight Ponnd Six Shillings and Eightpenee" 
wherever these latter Words oeonr therein; and the Pro- 
visions of the first-recited Aet, as amended by this Act, shall 
extend to all Actions and Proceedings whieh may competently 
be tried nnder this Act in the Small Debt Coort. 

10. The Provisions of the first-recited Aet for the snmmaiy 
Trial and Determination of Sequestrations for Bent, where 
the Rent or Balance of Bent does not exoeed the Sura of 
Eight Pounds Six Shillings and Eightpence (and which 
Provisions are made applicable by this Act to Sequestrations 
for Bent where the Bent or Balance of Bent does not exoeed 
tlie Sum of Twenty-JUfe Poundt), are declared to extend and 
the same are hereby extended to Sequestrations applied for 
currents termino or in Security. 

11. Where any poor Person shaD complain to the Sheriff 
of the Befusal of Belief by any Inspector of the Poor or 
Parochial Board, it shall be competent to the Sheriff; if he 
thinks fit, after ordering Notice to the Inspector of the Poor 
in the Manner presently in use, and after making any Order 
an to Interm Belief which he may judge necessary, to remit 
the Case to any of his Small Debt Courta, there to be sum- 
marily tried and decided. 

12. All Questions between or among Parochial Boards in 
regard to Belief afforded or to be afforded to poor Persons, 
shall (except as herein-after provided) be raised, heard and 
determined in the Small Debt Court, although the Value of 
such Question should exceed Twenty -Jive PtmndM^ or the 
L^emand should be in whole or in part unascertained or 
prospective; Provided that when any Parochial Board shall 
by special Besolution determine that it is expedient in any 
particular Case to prosecute in any other Court, it shall be 
lawful to do so in the same Manner as before the passing of 
this Act ; Provided also that any Parochial Board which shall 
be summoned to the Small Debt Court in any such Case, 
may in like Manner resolve by special Minute that the Case 
ought to be tried in the Sheriff^ Ordinary Court, and if 
such Besolution or a certified Copy thereof, shall be pro- 
duced to the Sheriff on the first calling of the Cause in the 
Small Debt Court, he shall give effect to the Besolution, 
and shall order the Pleadings to be reduced to Writing, io 
manner and to the Effect provided in the Fuurteenth Section 
of the first-recited Act. 

13. A Wife deserted by her Husband may at any Time 
after such Desertion apply to the Sheriff sitting under the 
Provisions of the first-recited Act, in the Form Schedule (A.) 
hereto annexed, for an Order to protect any Moveable Pro- 
perty which she has acquired or may acqnira by her own 
Industry after such Desertion, against her Husband or his 
Creditors, or any person claiming in or through him ; and 
the Sheriff majf order Notice to be given of such Applioatior, 
by Advertisement or otherwise, as he may think fit; and if 
the Fact of such Desertion, and that the same was without 
reasonable Cause, shall be proved to the Sheriff's Satisfaction, 
after hearing imy Party who may appear to oppose the 
Application, he may make and give to the Wife an Order, in 
the Form Schedule (B.) hereto annexed, protecting such 
I'roperty from her Husband and all Creditors or Persons 
ciuiming in or through him, and so long as such Order 
remains undischarged such Property shall belong to her to 
the Exclusion of her Husband's jus mariti. Bight of 
Administration, and every other right, and she shall be 
entitled to act and transact, and to sue and be sued, in her 
own Name alone, and on her own Besponsitility, as if she 
were an unmarried Woman : Provided that it shall be lawful 
lor the Husband, or any Creditor or other Person claiming 
in or through him, who may not have been heard before 
fiuch Order was made, to apply to the Coort by which such 



Notice of such Application to the Wife, whereupon the 
Sheriff shall hear the Parties or such of them as compear, 
and shall confirm or discharge the said Order as he shall 
think fit, and with or without Expenses; and all Moveable 
Property held by any married Woman who shall have 
obtained such Order shall be presumed to have been 
obtained by her own Industry until the contrary shall be 
shown : Pit>vided also, that such Order rhall not affect any 
Property to which before the Date of the Order any Creditor 
shall have oompleted a Bight by Poinding and Sale, or by 
Arrestment followed by a Decree of Forthcoming, or any 
Assignee of the Husband by valid assignation oompleted in 
due Form of Law. 

14. Whereas by the Act Eight and Nine Victoria, Chapter 
Eighty-three, the Education of Children, who are themselves, 
or whose Parente are Objects of Parochial Belief, may be 
provided for out of the Poor Bates, but such Education ia 
frequently neglected, for which no adequate Bemedy has 
been provided : Be it enacted. That any Three or more Bate- 
payers in a Parish may complain to the Sheriff in his Small 
Debt Court that any such Child in such Parish is not in ordi- 
nary Attendance at any School, and may summon the 
Inspector of Poor, to answer to such Complaint, which may 
be in the Form Schedule (C.) to this Act annexed; and if 
the Sheriff on Inquiry shall be satisfied that the Complaint 
is well founded, he riiall make such Or ler for securing, at 
the Expense of the Parish, the due and proper Education 
of the Child, as he shall think fit; and such Order shall bo 
final and binding on the Inspector and Parochial Board. 

15. Where the Demand or Matter in question shall not bo 
of any definite or ascertained pecuniary Value, the Pursuer 
may in his Summons estimate the same at such Sum as he 
shall think fit, which for the Purposes of the first-redied 
Act and this Act shall be taken as the true Value : Provided, 
that after the Summons shall have been executed the 
Pursuer shall not be entitled to retract such Valuation; and 
the Defender shall be entitled, at any Time before Decree 
shall be issued, to satisfy the whole Demand contained in 
the Summons, except as to Expenses, by paying to the 
Pursuer, or consigning for him with the Sheriff Clerk the 
Amount of such Valuation, with Interest thereon from the 
Dste of the Summons. 

16. Any Civil Action or Proceeding (except Questions 
affecting Marriage or Legitimacy), which might be brought 
in the Ordinary Sheriff Court or in the Court of Session, 
may be tried in any Sheriff Small Debt Court, if both 
Parties shall agree, by a Memorandum signed by them or 
their respective Procurators, that such bmall Debt Court, 
to be named in such Memorandum, shall have Power to try 
such Action or Proceeding; and the Parties shall have the 
like Appeals and Remedies as are provided by this Act. 

17. In all Cases to be tried and determined in the Small 
Debt Court, in which, the Debt, Demand, Penalty or 
Matter in question shall not be under the Value of Eight 
Pounds Six Shillings and Eightpence, it shall be competent 
for the Parties to appear by Procurators duly authorisod 
to practise before the Sheriff; and where the Sheriff shall 
see cause, on Grounds staled in open Court, to allow the 
Appearance of Procurators in Cases of lower Value, it shall 
be sufficient to enter in the Book of Causes the Names of 
the Procurators so appearing without specifying that such 
Leave was given, or adding the Cause thereof. 

18. Where the Pursuer intends to appear by Procurator 
the Name of his Procurator shall be indorsed on the Copy 
of the Summons seized on the Defender, and where no 
such Indorsation is made and the Defender intends to 
appear by Procurator, he f>hall. Three clear Days before the 
Day of Appearance, give Notice in Writing of such Intention 
and of the Name of his Procurator, by prepoid Post Letter 
to the Address of the Pursuer or Pursuers, as such Address 
is set forth in the Summons, reserving to the Sheriff to 
allow of such Agency, although such Notices may not have 
been given on either Side, on his being satisfied that no 
undue Advantege shall be obtained thereby. 

1*J. A Procurator conducting any Case in the Small Debt 
Court may be allowed as Expenses in the Case, if the 
Sheriff sees fit (until further Bules shall be made as to Fees 
in manner herein-after provided), Oit« ShUUim andSixpencs 
for ( ach Poimd or Fraction of a Pound on the Amonnt or 



Older was made for the Discharge thereof, giving Six Days' Value of the Demand sued for; and a Procurator who shall 
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moke and complete an Appeal from the Small Debt Ooart 
in the Form herein-after permitted may be allowed as Ex* 
penses in the Case (until farther Bales shall be made as 
mforesaid), the same Fee in respect thereof as is herein- 
before allowed for oondueting the Case before the SherUK 

80. Causes allowed under this Act to be tried in the 
Small Debt Court, although the Value or Amount should 
be unascertained or prospeetiTe, shall for the Purpose 
of regulatiog the Fees payable under this Act be taken to 
be of the Value of TvfefUyJlve Potmdt, 

31. The Sheriff on the Sitting of each Small Debt Court 
shall first dispose of aU the Causes in which there in no 
Contestation, and shall thereafter proceed to dispose of 
each contested Case in the Order of the Boll, which shall 
not be departed from unless on Beasons publicly stated 
end sustained in open Court 

82. Each Sheriff shall make up and C"use to be published 
a Scale of payments to be allowed to Witnesses according 
to the Distances and Costs of traTclliog and the Loss of 
Wages by their Attendance, and which shall be printed 
and Copies kept publicly posted in the Court Boom and 
Clerk's Office, or on the public Doors thereof, and such 
Scale shall be strictly followed in taxing Costs in all 
Decrees, reserring to the Sheriff to increase or diminish 
these Bates in any Case for Beasons stated and sustained 
in open Court. 

83. It shall be competent for the Sheriff at any Time 
before Judgment is given to amend in open Court any Sum- 
mons or Counter.daim in any Matter not involving a sub- 
stantial Change of the Grounds of Action, or of the Counter- 
claim. 

34. It shall be competent for the Sheriff to order Notice 
to be given to Third Parties that they may appear for their 
Interest, with the Mime Effi ct and Certification as follows 
on citation on incidental Diligence in the Sheriff's Ordinary 
Court 

85. Where Extract is RuperFcded until Arrestments are 
removed or some other Act done or consent obtained, the 
Decree or Extract shall not be issued until Ten Days after 
Notice has been given by the Sheriff Clerk that the Con- 
dition has been purged, which Notice shall be given by 
Post Letter addressed to the Party against whom such 
Decree or Extract is directed. 

SO. Unless the Charge on a Decree in Absence shall have 
been executed personally on the Person charged, he shall 
not be foreclosrd from opening up such Decree by the 
Lapse of Three Months ih>m the Date of such Charge. 

37. In any Case which shall be decided in the Small 
Debt Court, either Party may by written Notice lodged with 
the Sheriff Clerk, within Ten Days after the Sheriffs 
final Judgment appeal to either of the Dirisions of the 
Court of Session against the Sherifi^s Determination in 
Point of Law, or on the Admission or Bejection of Evidence, 
or on the Ground of Incompetency, or of Corruption, 
Malice, or Oppression on the Part of the Jadge ; provided 
that the Appellant, within the Time above limited, shall 
find sufficient Caution to the Satisfaction of the Sheriff 
Clerk to fulfil the Sheriffs Decree in so far as the same 
shall be sustained, and for such additional Expenses as 
may be awarded by the Court of Appeal, or by the Sheriff 
on Bemit from the Court of Appeal; provided also, that 
in Cases in which the Debt, Demand Penalty, or Matter 
in question shall be of lower Value than Twelve Poundgf no 
Appeal shall be cumpetent without Leave of the Sheriff. 



88. The Appeal shall be tried upon a Case to be agreed 
on by the Parties or their Procurators, who shall sign it ; 
and if they cannot agree, the Sheriff who decided the Cause 
shall aettle the Case and sign it; and the Appeal shall be 
determined summarily by the Court of Appeal without 
further Hearing, unless such Court shall order the same 
for special Cause; and where such Hearing shall be ordered. 
One Counsel's Fee not exceeding I'loo Owneae may be 
allowed as Expenses in the Action; and the Court of 
Appeal may affirm, alter, or reverse the Sheriffs Decree, 
or remit to the sheriff with Instructions, and the Judgment 
of the Court of Appeal shall be final. 



CX>t7ST OF tXBSlOS TO BKOULATS FOACTICB AND TECS 
IN BHCBIFF8 OBDIKABT AND 8KALL DSBT OOU&T'. 

80. It shall be competent to the Court of Session, and 
they are hereby authorized and required from Time to 
Time to pass such Acts of Sederunt as to them shall seem 
expedient for regulating the Practice and Forms of Pro. 
eedure in the Sherifi*8 Ordinary and Small Debt Courts, 
and as to the Fees of Procurators practising therein, and 
as to Appeals therefrom, and as to all other Matters re. 
quisite for carrying out the Purposes of this Act: Provided 
always, that a Draft of any proposed Act of Sederunt shall 
be published for at least Two Months before such Act shall 
be passed, and that any Sheriff or any Body of Procurstors 
or any Body Corporate or Publio Body may apply to the 
Court to be heard thereon. 

CX>M]CEN0E1IXNT AND 00N8TBUCTI0N OF ACT. 

80. This Act shall commence and take effect on and 
after the Fint Day of October One thoutand eight hundred 
eand eixty-one. 

81. In conatruing this Aet^ the Word "Sheriff** nhAtl 
extend to and include Sheriff Substitute, and the Wonirt 
''Small Debt Court" ahall mean the Court held under the 
fir8t>recited Act, aa extended by this Act. 



SCHEDULES BEFEBBED TO IN THIS ACT. 



SOBXOUUE (A.) 

Sheriffs Small Debt Court; Shire of 
A.B, Ideeign her] residing at within this Sheriff, 

dou, Complainer, Viife of CJ). [design him], offers to prove 
to the Sheriffa Satisfiiction that she was deserted by her 
Husband on or about [state the JDaW} without reasonablo 
Cause, and craves an Order protecting her Moveable Pro- 
perty acquired and to be acquired by her own Industry 
since the above Date, from her Husband and all Creditors 
or Persons claiming in or through him; and she prays to 
be heard there-npon in the Court at on the 

(To be signed by the Complainer or a Procurator for her.) 



SCHEDULE (B.) 
TO DE ATTACHED TO THE VOBM SCHEDULE (A.) 

IPlace and DateJ] Th<^ Sheriff having heard the Com. 
plainer and examined the IVitnesses adduced by her, and 
tieing satisfli'd of the Truth of the Statement made in li<.r 
Complaint, grants her an Order of Protection as craved. 

(To be signed by theShenff,) 



SCHEDULE (C.) 



Sheriff's SmsU Debt Court; Shire of 
A.£u CD., and E,F. [design them}, Batepayers in the 

Parish of Complainei-s. 

CD., Inspector of Poor in that Parish, Defender. 
Coraplainers state that £.^., idesign him], who is 
Years of Age or thereby, is himself an Object [or his Parents 
are Objects] of Parochial Beliei, that he resides in suid 
Parish, and that he is not in ordinary Attendance at may 
School. 

And the Sheriff granta Warrant to summon the Defender 
and the said EJf. to appear before him in hia Court at 

on the Day of at o'Clock, to be heard 

thereon. 

[DATE.] {To be signed by Sheriff Clerk. ) 
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STIPENDIARY MAGISTRATE S^fCaniitwedJ 



His habits of mind and thought are formed upon 
the ciroumstanoes which have been ooourring in his 
own oiicle of friends and acquaintances, and are de- 
pendent to a large extent upon his religious belief 
his views with regard to social questions, the class 
of sooietj from which he has originally sprung, and 
upon a ^ousand other things which may tend to 
warp the judgment. In the case of a Stipendiary 
Magistrate on the other hand, his professional 
training and his subsequent experience consists to a 
large extent of enquiries and investigations into 
questions of social and public life, and implies an 
acquaintance with the mcst approved canons of 
evidence. Perfect independence and high integrity 
are likewise qualities more likely to be found in a 
Stipendiary than a Citizen Magistrate. The former 
holding his office permanently, and not at the pleasure 
of any one, may puraue whatever course he finds 
most consistent with public justice without the fear 
of external annoyance. No Action need overcome 
him, no mistaken zeal in the cause of social reform 
need affect his conduct in the slightest degree; he 
holds on the even tenor of his way without being sub- 
jected to private intimidation on the one hand, or the 
terrors of popular clamour on the other. There is 
no clique can dictate to him, and he has not the 
constant dread before his eyes that the rough and 
imscrupulous tactics of electioneering times will 
be used with a view to terrify him into acquiescence 
with party or popular views. It has been laid down 
as an axiom by all the best writers on the consti- 
tution of our courts, and among these Lord Broug- 
ham, in his recent work on the British Constitu- 
tion, that the system of electing Judges for a short 
period and by popular voice is essentially bad. A 



Judge ought to hold his office independent of all 
these, and the reason is obvious that the very 
occasions on which he has most need to exercise his 
high prerogative may be the occasion of all others 
on which he fears the power and influence of those 
whose opinions and conduct lus sense of duty con- 
demns. A Judge's duty is not to expound popular 
sentiment, or to interpret and g^ve effect to the 
desires of a &otion. His duty is to administer the 
law, however powerful — to give effect rigidly to the 
commands of the Legislature. Besides the objec- 
tion we have already urged on the score that the 
Judge should be independent of all this, there is 
another objection of a somewhat cognate species 
arising from the £etct that a Judge who is himself 
originally elected by the popular voice may contract 
prejudices most injurious to the interests of the 
parties who have occasion to become subject to his 
jurisdiction. Lord Brougham, in the work we 
have already referred to, gives an instance of this 
in regard to the American laws. A Judge in 
America may be a Member of Congress, and threats 
have been used in that country in the course of 
electioneering battles to the effect that, if the elec- 
tors did not support the candidate who happened 
also to be a Judge, that the occasion might ere long 
arrive when the Judge would have the opportunity 
of squaring accounts. Now, although we know that 
a Magistrate of the City of Glasgow can enjoy very 
few opportunities of acting on this principle, yet 
the case is not impossible. We know, for example, 
that the interest of the Licensed Victuallers in this 
city is a somewhat extensive one. Take, then, the 
case of a spirit-dealer being brought up charged 
with a breach of certificate, and that the Magistrate 
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who is to try the case is a man whose eleotion to the 
office of Town Councillor the party charged has 
eagerly opposed, is it likely that the party charged 
will, under such circumstances, receive an impartial 
triaL It is just possible he may, but the probabili- 
ties are all on the other side. This is not as it 
should be. A Judge should not only be indepen- 
dent of those subject to his jurisdiction, but they 
also should be independent of his prejudices and 
dislikes. 

But while we are argiung in this way from prin- 
<npley how does the case present itself in regard to 
results of the present system f Do the judgments 
of our Citizen Magistrates afford satisfiustion, or do 
they not ? We venture very confidently to assert 
that they do not. Two cases out of many we will 
cite. While one of our Magistrates was recently 
presiding in the Police Court, a man was ohaiged 
with the crime of beating his wife. The panel 
pleaded not guilty, but proof was led, and the 
worthy Magistrate thus addressed the prisoner — 
'* You are proved to have thrashed your puir wife; 
but you have a sma' fiunily. Noo, whether will I 
gi'e you a reprimand or send you to jail ? " ** Oh, 
yer honour, Til tak' the reprimand." The prisoner 
was accordingly reprimanded. On another occasion 
we heard of a spirit dealer charged with knowingly 
harbouring prostitutes. It was proved beyond a 
doubt that the panel had not been in his premises 
when the offence charged was commibted, and that 
the shop had been left under the care of a young 
lad, who was a stranger, and who swore that he did 
not know that the parties, to whom certain small 
quantities of drink had been sold, during the regu- 
lar business hours, were prostitutes. The Magistrate 
convicted the absent party on the ground that he 
had no right to leave his premises in charge of so 
young a lad. Now the offence charged was not that 
of leaving the premises in charge of a youth, but 
for knowingly harbouring prostitutes. But such 
cases are occurring every day, and so long as the 
present system continuesf, the same results will 
arise. 

But a strong argument against Citizen Magistrates 
is to be found in the decline, in fiict, the absolute 
discontinuance, of the civil business of the Buigh 
Courts. When litigants, who have personal interests 
involved, wish to have these settled, they appeal 
to a tribunal presided over by a Stipendiary Ma^s- 
trate, and not a Citizen. If the public then, in their 
own personal concerns, resort to the arbitrament 
of an educated and profieasional Judge, is it not 
equally fiiir that those who are to be compulsorily 



arraigned at the bar of a Police Court, to have 
questions involving perhaps their fidr name and 
reputation, which is of much greater consequence 
than any mere question of money, determined, should 
have the advantage of a tribunal equally fidr and 
equally satisfiuitory. 



THE ENGLISH LAW OP DOMICIL. 

Br OuTSB SnFBU Bousd, Ebq., of Lincoln Vlnn, 

Banister-at-Law. 

(Fhm Ae SoUeitor^ Journal) 

H. — DEFINITION OF DOMICIL. 

As I have hinted in my Introdntion, a definition 
sufficient to take in the general meaning of the 
word "domidl" has always been, and still is, a 
matter of uncertainty, 

" Grammatici oertant et adhnc sab jndioe lis est ; *' 

and for this plain reason, that whatever definition 
you may give, depends upon something else ; and 
thus you are endeavouring to describe a thing 
which has not and cannot be reducible to one 
standard. For example, take the definition, " resi- 
dence with intention to remain ;" this depends upon 
two things extremely difficult to ascertain ; namely, 
what is *< residence," and what is an << intention to 
remain." At first sight this may be made a ques- 
tion, but let us consider it a moment, and I think it 
will be seen that I am correct. What is residence T 
It may be said to consist in a lengthened stay in 
one place, the purchase of a dorruu and furniture ; 
and yet in most cases, even such a purchase as this 
may not be in parpetuun^ but for a limited term 
only, and unless the party actually dies whilst in the 
enjoyment of such a fixed property, and unless that 
was his only fixed property of a like nature, it 
might be questionable how far a domidl had been 
created. This, of course, is putting an extreme 
case, but it is necessary that a general definition 
should take in every case, and such a case as is 
here suggested has actually happened, in which com- 
missions were issued to three several countries to 
examine witnesses, to show, if possible, which of 
many alleged domicils, standing apparently on pre- 
cisely the same footing, should prevail* Then 
comes the much more vexaia quesHo, what is " an 
intention to remain," and this bemg the " anmusj" 
and not the ^^facUim^" is a matter entirely of evi- 
dence and deduction, and mnst vary in almost 

• The case alluded to is Lordr. CoUfin, 7 W. R. 251, 
where the evidence being pretty equally balanced, the 
domicil of origin waa held to prevail. 
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every case. It therefore reallj comes to this, that 
70a can give nothing bat a dependent definition, 
the fact being that a domicil is that which sabjects 
a man's property to be dealt with according to the 
particular law of a particular country in which the 
domicil has been acquired ; if Scotch, according to 
the law of Scotland; if English, according to the 
law of England ; if French, according to the law of 
France, &c« It may be said again, that if a man 
resides for many years in a particular place^ settling 
there for good reasons, and there remaining until 
his death, *< what question can there be as to his 
domicil 9 " the answer is, there is none ; but such a 
case neyer comes under the consideration of a court 
of justice, any more than a man of perfectly upright 
conduct ever comes within the clutch of the criminal 
law, as it is only on real questions of uncertainty 
that any point arises ; for " De minimis non curat 
lex." However, our law has endeavoured to give 
several definitions of this fickle thing, and we also 
find attempts made with a like object by foreign 
authors. Thus, according to the Roman law, a 
domicil, domicUiumy translated usually <<a habita- 
tion," is, "in whatever place an individual has set 
up his household gods, and made the chief seat of 
his affairs, without any special avocation." The 
word << home " is perhaps the shortest as well as the 
truest definition, but that still leaves the question 
open as to what is a man's " home." The French 
jurists define it to be " the moral reUition that sub- 
sists between a man and the place of his residence," 
and Yattel, using the word " domicile," translated 
by the word <* settlement," says, <Mt is a place 
where a man has the intention to remain always." 
Boullenois says, "it is a place of society where he 
may enjoy the advantages of his labours;" and the 
American definition, where the word is actually 
used, is "residence at a particular place accom- 
panied with proof or presumptive proof of intention 



1827, but in an earlier work by Mason (1801), 
entitled an Addendum to Johnson's Large English 
Dictionary, the word " domiciliary " occurs, which 
he renders as a^j.^ from damkiUf French, " intrud- 
ing into private houses;" and says in a bracket, 
"this word is a new offspring of the French 
Tyrrany," whick Todd refers to, but seems to plume 
himself upon having discovered so erudite an au- 
thority as Brevint for the use of the word 
" domicfle," which was, in fact, the first use of the 
French word in an English composition, and Bre- 
vint was not an Englishman, but a native of Jersey, 
although he graduated at Oxford, and was after- 
wards Dean of Lincoln, and therefore, allowing all 
honour due to Mr Todd's industry, this I look upon 
as an accidental use of it, more particularly as the 
natives of Jersey speak French, and that it did not 
obtain till the year 1830 at the earliest in common 
use, except in America, and not then common, for 
in 1827 he was put to the necessity of searching for 
it in such a recondite authority. He admits, more- 
over, that it was not to be found in our " lexico- 
graphy," and says, " Burke uses the Latin word as 
if he had not known the English." Yattel, in his 
Law of Nations, treats of the subject of " settle- 
ment " in precisely the same manner as " domicil" 
is now treated of at p. 103 of his work, and as the 
French word "domunU" was translated "settle- 
ment," hence we may infer, that although the word 
itself was not used at that time in England (the 
middle of the eighteenth century when he wrote) ; 
yet the subject was then discussed among jurists, 
although it had not monopolized so much attention 
as since. We, however, find the word used as an 
English, or at all events as a Scotch word in the 
Dictionary of Decisions for 1813, Lord Eldon's 
notes, p. 199. 

In Littleton's Latin Dictionary, he translates it 
thus, " domicilium," domicolium, o/xiinjo/ov lyauXijAba, 



to remain there for an unlimited time." There must " a mansion, a dweUiog house, an abode ;" Sedes, 



be the intention and the fact. As I have before 
cursorily observed the word " domicil " is of modem 
introduction into our language, not being found in 
dictionaries published as far back as Johnson's, but 
in Todd's edition he inserts it, and writes it 
'< domicile " with an ^ and quotes it from an old 
book called " Brevint's Saul and Samuel at Endor," 
p. 303, where there is this passage, " This famous 
domkiU was brought with their appurtenances in 
one night from Nazareth over seas and lands by 
mighty angels, and can, if honoured with a visit, 
with an offering, and with a vow, cure in a moment 
all diseases." Todd's edition was published in 



Cicero. The word "mansion " certainly signifies a 
ficed residence, for although it may be let, yet it is 
usually somethiog belonging to "the family," and 
likely to be retained as a residence. The next 
word, " dwelling house," might be any house, so 
might the word "abode;" but the word "sedes," 
as used by Cicero, probably referred to the villa 
residences in the vicinity of Rome, that is, a place 
of retirement, or what we, probably from the same 
word, call a " seat," and there is no doubt that a 
" country seat " usually answers the description of 
a domicil. In the Rev. J. G. Wood's very pretty 
little work entitled " The Common Objects of the 
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Sea Shore," the foUowiog passage ocean at p. llS, 
showing plainly in what sense the word '< domidl " 
is taken by a scholar who is iio< a lawyer. *' These 
creatures (soft-taQed crabs) are generally called 
hermit crabs, because each one liyes a solitary life 
in his own habitation, like Diogenes b his tub 
• • • • The species here given is the common 
hermit crab (Pagums Bemhardus), and the par- 
ticular indiiidnal is inhabithig a whelk shell, a 
d(m!c3$y that is in great request when the creatures 
grow to any sice." It should be obseryed, in refer- 
ence to this passage, that the creatures in question 
make the shells of deceased uniyal?es their home as 
long as they answer their purpose, and therefore the 
word ** domidle" is used by Mr Wood in the sense 
of ** home," which these shells undoubtedly are to 
the crabs. The word ^^ domtetUum" is used by 
GrotiuB^ lib. iL cap. 5, s. 24, where there is this 
passage: ''Bomanis legibus saltern posterioribus 
domiaUum quidem transferre licebat." The Roman 
law here referred to is as follows: — "Mnnicipes 
sunt liberli et in eo loco ubi Mpse' domkilmm sa& 
Toluntate tulerunt, nee aliquod ex hoc origini 
patron! faciunt prflejudicinm et utrobique numeribus 
astringuntur." Digest, lib. L tit. 1. <* Ad munici- 
palem et de incolis." Leg. zzii. S 2. In the 
transUtion of Orothu by Mr' J. Barbeyrac, in 1788, 
the word *' danucUmm*' is translated "habitation." 

{To he OanUnued,) 
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The Coxtbovbbst bbtwbsn Emolakd ard Scot- 
land 05 THE QUKSTIOV OF DlTOBOB StaTID. By 

Tereuoe Hughes, Esq., Barrister-at-Law, Gray's 
Iqo, London. 

This pamphlet, though not meant for the profeesi<M3al 
reader, but for the general public, appears to be the 
result of much reading and consideration of the sub- 
ject From the second Title, '' An Address to the 
** public to reflect on the subject before they commit 
'' themselyes implicitly to the hands of the Lawyers," 
we had expected something yery different from the 
calm and temperate tone of the pamphlet itself. 
The impartiality of the yiews expressed is really 
wonderful, oonsideriDg that the writer is an English 
barrister, though from the extremely rhetorical form 
in which they are expressed, we should conjecture 
that though an English lawyer, he is by birth an 
Irishman. 



Mr. Hughes has the following remarks on Lord 
(^unpbell's proposition, that a suit to dissoWe the 
tie of marriage ought to be instituted only in the 
Courts of the Country in whidi the parties whose 
marriage is to be dissolyed are hanajide domiciled, 
according to the law by which the succession to 
moyeable estates is regulated in cases of intestacy.^ 

"Now, this objeetion, coming from m high a tonroei must 
command our profomid respect ; but we must not peimit oor 
deference to carry us beyond the bounds of reason, or blind 
us to the weakness and inconsistency which seems to perrade 
it. Let us examine it, and see how fiur it consists with the 
law of divorce, as it now obtains and is practically adminis- 
teied in the Divorce Court of England. If a suit to dissolve 
the marriage tie ought to be instituted only in the Courts of 
the country in which the parties so married are honajide 
domiciled, what becomes of the law ^'ratume eontraetuiV 
Let us put a case. An Englishman marries in England, and, 
alter the marriage, goes to Scotland and acquires a honajide 
domicile there. His wife commits adultery there ; he sues 
for a divorce in Scotland and obtains it. Will the English 
IHvorce Court recognise the validity of this divorce, or would 
it reject it on the authority of Mallao v. Simonin? (2 Law 
Tunetf 827). The parties in this case were both French, and 
domiciled in France. The marriage, which was contracted 
in England was made void in IVanoe, because of its being 
contracted in violation of the rules prescribed for French, 
men marrying in foreign countries. In the year ISCO, the 
wife being advised, it may be, that the English law did not 
recognise the validity of a French divorce, petitioned the 
Matrimonial Causes Court in England to nullify themacriage, 
but failed in the application. The Court held her bound by the 
contract she had made, and Sir Creswell Creswell, in pronounc- 
ing judgment, said — "It was unfortunate for the petitioner 
that she should be held a wife in England and not so in 
France. If she had remained in her own country, she might 
have enjoyed the freedom conferred on her by a French 
tribunal ; having elected England as her residence, she must 
be contented to take English law as she finds it, and to be 
treated as bound by the contract which she had made.*' 
In this case, the man, a foreigner, had no domicile whatever 
in England, nor was he personally cited within her territory 
— ^he was served in Naples j and yet in the face of these facts 
(he Court, presided over by one of the ablest judges who 
adom the EngUsh Bench, adheres to the law of the " beuM 
eontraetui" and by its efficacy binds the parties to their 
contract. And so it would be in the case of the Scotchman 
marrying in England and committing adultery in Scotland. 
England would assert her jurisdiction, if applied to for a 
divorce by this man*s wife, notwithstanding his domicile of 
origin was Scotland. Where, then, is the reason, con- 
sistency, or justice, in insisting upon domicile of succession 
as the only basis upon which to found jurisdiction in Scotch 
Courts of Divorce? If this be good law for England, and few 
can doubt it, why should it not be equally so for Scotland? 
Why should she be confined to juiisdiction ratione domieiUi 
alone." 
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Mb Caibd's Sheriff Court Bill has dwindled down 
to a Terj small measure. Bj the bill as introdaced 
it was not only proposed to enlarge the small debt 
jurisdiction of the Sheriff, bat to extend his jurisdic- 
tion to questions of heritable right or title, and in 
addition, the administration of the poor laws was 
to be amended, the law of personal relations was to 
be improved, the education of pauper children was 
to be inquired into by Ratepayers, and the Sheriff 
was to make orders for the due and proper educa- 
tion of these children, and many minor changes were 
to be effected on the mode of procedure in the local 
courts. Mr Caird seems to have taken alarm at 
the range of his bill, or perhaps more truly we may 
say, at the hostility which it awakened in certain 
quarters. It is true that the bill, while it 
proposed to extend the SUeriff*s small debt juris- 
diction, provided for an appeal to the Court of Ses- 
sion from the Sheriff's judgment in the Small Debt 
Court; but then the case was to be disposed of 
without a hearing, unless the Court should, "for 
« special cause,*' ask the assistance of the Bar, in 
which case only *<one counsel's fee, not exceeding 
*Hwo guineas may be allowed as expenses in the 
"action." Mr Caird had clearly been misin- 
formed as to the opposition he was calling forth. 
Had he been better acquainted with the manners 
and customs of the Parliament House, he would 
have known that a proposal to transfer — for vir- 
tually his measure would have done so — a large por- 
tion of the business of the Court of Session to the 
County Courts would meet the most determined op- 
position, even although it was accompanied by such 
a bait as a possibility of gathering a few paltry fees 
in appeal cases from the Small Debt Court The I 



bill was printed, and the lawyers in the East imme- 
diately sounded the alarm. The proposal to extend 
the Sheriff's jurisdiction to questions of hentable 
title was ridiculed, and the idea of having an appeal, 
without a right of being heard, was declared to be 
an attack upon a "right held sacred at all times, 
" and under all forms of government." The result 
of this outcry is, that Mr Caird has withdrawn 
his bill, and has introduced a new edition of 
it, in which he has carefully excluded all that could 
offend, and at the same time gathered together all 
that he believed would please the Parlianient House. 

The result has been immediate and unmistakable 

the recognised organ of the junior portion of the 
Pai-liament House, the Journal of Jurisj^nidetice, 
has declared in favour of the bill. The provisions 
of the new bill may be stated in a sentence : — They 
contemplate the extension of the Sheriff's small debt 
jurisdiction, with a right of appeal to either division 
of the Court of Session, without any restriction on 
the "sacred right" of being heard, and conse- 
quently hold out the prospect of a rich harvest of 
fees in trifling cases. 

The first bill was objected to by many of the 
provincial Bars on various grounds. So far as we 
know, it was not wholly approved by any. We are 
not aware that the Faculty of Advocates pro- 
nounced upon it at all ; but our cotcmporary, the 
Jowrial of Jurt»prudence, was unmeasured in the 
abuse which it heaped on all who had to do with 
the measure, and on some who had no connection 
with it. 

While we do not pretend to represent the Glas- 
gow Facnlty, we may be allowed to refer to their 
report us embodying our views on the principle of this 
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new bill; and we shall, therefore, confine oar remarks 
on the measure to what may, by its apologists or 
advocates, be considered the errors of the draaghts- 
man. Bj the 2nd section of the bill it is proposed 
that actions ad factum prcsstwidum should be tried 
in the Small Debt Court under the proviso that the 
pursuer shall " in his summons estimate the value 
*< of the matter or demand in questiou, at such sum 
^' as he shall think fit." The protection offered to 
the defender is, that he may << satisfy the whole de- 
•< mand contained in the summons, except as to ex- 
"penses, by paying to the pursuer the amount of 
*<8uch valuation, with interest thereon from the 
'* date of the summons, at anytime before decree shall 
"be issued." Now, supposing a party claimed a 
right of servitude, and was ready to renounce it 
for £25, might he go to the Small Debt Court to 
enforce or vindicate that right ? We presume it is 
intended he might. The action, in any Court, 
would be one adJactumprcBatandam; and this bill 
contemplates the bringing of such actions in the 
Small Debt Court. Where, then, is the machinery 
for trying such an action T Who is to frame the 
summons? The Small Debt Act contemplates only 
the recovery of debts, and the statutory forms are 
not adapted to " demands or matters" of any other 
kind. This bill provides no new forms. It would 
be easy to multiply illustrations of its unworkable 
nature. In section 3rd, for instance, it is provided 
"that any civil action or proceeding (except ques- 
"tions affecting marriage or legitimacy) which 
" might be brought in the ordinary Sheriff Court, 
" or in the Court of Session, may be tried in the 
" Sheriff Small Debt Court, if both parties shall 
*' agree." We presume that it is intended by this 
to give to parties who may have differed upon any 
" matter or demand" excepting such as may affect 
marriage or legitimacy, the privilege of having the 
dispute settled in the Small Debt Court. The form 
of action required may be declaratory, suspen- 
sive, or reductive, but no provision is made for its 
adoption. Passing to section 7th, it is provided 
that procurators are to be allowed certain fees for 
conducting causes in the Small Debt Court. The 
provision is wholly unintelligible ; but it is followed 
by this, "and a procurator who shall make and 
"complete an appeal" to the Court of Session, "may 
" be allowed the same fees in respect thereof as are 
" herein-before allowed for conducting the case be- 
" before the Sheriff." The fees "herein-before 
" allowed " are " one shilling and sixpence for each 
" pound of the demand sued for, besides the fees for 
" attendances allowed in cases of the like amount 
" by the Act of Sederunt, of 1st March, 1861." Is 



the procurator to get 7j^ per cent, twice over f Is 
he to confute the appeal by addressing the Lords 
of Session? This would astonish the wig and 
gown. And, finally. How is the suitor to be bene- 
fited if the same fees are to be paid for small debt 
cases as for actions in the ordinary court? With 
all its faults, however, the bill has received the 
favour of many by the right of appeal which it pro- 
poses to give to litigants in the Small Debt Court. 
An appeal to the Court of Session is, in most cases, 
the nmeraJlnle remedium. An appeal to the Courts 
at Westminster is nothing to it in expense, delay, 
or uncertainty. But, by this bill, an entirely novel 
system is to be introduced. Novelty has no chance 
in that court. Jury trial was an innovation ; and, 
although it has existed now for many years, even 
the framing of an issue cannot be accomplished, ex- 
cept at an enormous expenditure of time and money; 
and the result often is, that, so far as the case is 
concerned, it is no issue at all. Li the light, then, 
of this experience, what likelihood is there of a satis- 
factory judgment upon an appeal "tried upon a 
" case to be agreed on by the parties or their pro- 
" curators," or in the event of their differing " on a 
case settled by the Sheriff." There would be no end 
of remits to the Sheriffs to ascertain certain points, 
to orders for additional pleadings, commissions to 
take further proof, and, in short, to procedure 
which, out of nothing, would create an expense, 
and give rise to a delay which would exhaust the 
means and patience of every one interested in the 
subject of dispute. To conclude, so far as the bill 
itself is concerned, we cannot help adding, in the 
words of the contemporary to whom we have alluded, 
" We have not patience to expose the nonsense " of 
the measure any further. 



THE SMALL DEBT COURT. 

There is a growing desire on the part of the public 
for the extension of this Court ; but the great ma- 
jority of those who are most anxious to see oases of 
the value of £25 or £50 brought within its juris- 
diction, have had little or no experience of its work- 
ing. No doubt it appears, at first sight, very desir- 
able to extend the jurisdiction of a Court in which 
a case is disposed of in a few minutes, at a merely 
nominal cost ; but to admire such a system, and to 
suffer the consequences of a hasty judgment on a 
hurriedly stated case, are different feelings. If the 
subject involved be of very trifling value — it may 
ultimately be better to bear with a mistaken decis- 
ion, as it would have been to have yielded without 
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disousBion — ^than to embark in a harassiDg and ex- 
pensive law snit. At the best, the administration 
of law can only produce an average of justice ; and 
j ustioe may sometimes be purchased at an exorbitant 
price. It is therefore useless to attempt to procure 
for oases involving comparatively trifling interests 
the same consideration, the same anxious ailment 
and careful disposal, as for cases of greater magni- 
tude. It is undoubtedly true that to the parties 
interested in a case in the Small Debt Court, £10 
may foe as much as £1000 to the parties in a suit 
in the Court of Session, still it is a question of ex- 
pediency. The best counsel cannot debate, and the 
Lord Chancellor cannot decide, all the cases that 
arise in the kingdom. A system by which the best 
decision, at the least comparative cost, may be ob- 
tained, even in the most trifliug cases, is required. 
In the Small Debt Court we have, as judges, men 
of trained minds, which are continually exercised 
upon cases of higher value ; and in this Court, at 
a nominal expense, and without waste of time, a 
very large number of cases of small pecuniary im- 
portance are disposed of. Practically there is no 
appeal from the Sheriff's judgment — and looking at 
the amount at stake it is perhaps as well that there 
is none. A serious question, however, is raised, 
when it is proposed to extend beyoud its present 
limits the jurisdiction of this Court. In 1853 the 
jurisdiction was increased, so that it now embraces 
cases of the value of £12, instead, as formerly, of 
being limited to cases of the value of £8 6s. '8d. 
It is worthy of remark, as shewing the feeliogs on 
this subject of those who come to have a personal 
interest in the forms of procedure, that although 
by the same statute a power was conferred on liti- 
gants to have cases of any value tried summarily 
before the Sheriff-Substitute, without any appeal, 
and at a small cost, this power has been very rarely 
exercised — there is so much difference between the 
public desire for the extension of the jurisdiction of 
the Small Debt Court, and the opinions of those who 
have a personal interest in the result of a litigation. 
Desiring to meet, so £Bur as this could be judiciously 
done, the desire for the extension of the summary 
jurisdiction of the Sheriff, the Faculty of Procurators 
of Glasgow, in the report which we published in 
a recent number, proposed a middle course between 
the extension of the Spiall Debt jurisdiction of the 
Sheriff, and the pi*esent form of procedure in the 
ordinary Court. By that plan the delay and ex- 
pense incident to the writing of the evidence would 
have been avoided, and a fair trial might have been 
made of the propriety of making the decision of the 



judge, who first tried the case, final as to questions 
of fact, while an appeal was allowed on matters of 
law. 

In the same Report reference was made to a 
proposal for a reconstruction of the Appeal Court 
of the Sheriff, which we have already advocated, 
and which we still think is worthy of serious con- 
sideration. The Journal of JurUprudenee says 
that such a suggestion coming from "Glasgow 
writers" is ''amusmgly selfish,** and that the 
scheme in itself is absurd, because the Regis- 
tration Courts were found unsatisfactory. It is 
needless to enter into any argument with one who 
would maintain that a court presided over by one 
judge is sure to be a more satisfactory tribunal 
than one in which three judges sit. As to the 
proposal being *' amusingly selfish,*' we would say, 
it is, if selfishness be synonymous with a desire to 
improve the county courts. Upon one point we 
agree with our contemporary, in thinking that 
there should be no extension of the small debt 
jurisdiction without a right of appeal ; and it is 
comfortable, in entertaining this opinion, to know 
that a right of appeal will accompany any such 
extension. "The right of appeal,'* says our con- 
temporaiy, " in the Small Debt Court we consider 
'* to be so indispensable, that it must be a sine quJi 
" non of any further legislation.*' It is satisfactory 
to know that there are weightier reasons for it than 
this ', but as the matter has been settled, and must 
be, the only question for consideration is the extent 
to which an appeal is to be allowed, and to what 
court it is to be made competent. It seems plain 
that it must be confined to questions of law arising 
in the case. An appeal on questions of fact would 
iuvolve a record and a written proof, or a re-hearing 
of the whole case, and a re -examination of all the 
witnesses. All parties seem to be agreed, then, 
upon this — that the appeal shall be confined to 
questions of Law. These really are the questions 
upon which the judge is more likely to fall into 
error. At present, the Sheriff has not very fre- 
quently, at least in the larger cities, the assistance 
of procurators in the Small Debt Court ; and we 
constantly find him committing extraordinary mis- 
takes in law. For instance, in the newspaper I'eport 
of a cose of damages for breach of promise of 
marriage, tried in a Small Debt Court, we read 
that a Sheriff of considerable eminence allowed 
the pursuer to give evidence, although in the 
Evidence Act of 1853, allowing parties to be 
examined as witnesses, such a case is among the 
excepted cases. There is nothing, so fiir as we know. 
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ill the reason of the thing for suoh an exemption ; 
but 60 stands the law ; and yet, without objection, 
the pursuer was examined as a witness. Examples 
of mistakes in point of law, committed in the 
bustle and hurry of the Small Debt Court, are not 
few in number. We need not, however, pursue this 
portiou of the subject. The real question to be 
considered is, as we have already remarked, to 
whom shall the appeal be ? By the Sherifif Court 
Act, the judgment of the Sheriff Principal, on 
appeal from his Substitute, was declared final in all 
causes under the value of £25. This provision, we 
say, without fear of contradiction fix^m any one 
entitled by experience to pronounce on the subject, 
has proved of the highest advantage ; and no case 
can be made out for any altoration upon the 
present system of finality in the Local Court. It 
may do very well for barristers to advocate the 
opening up of the way to the Court of Session in 
paltry causes to unreasonable suitors; but place 
them in the position of agents coming in contact 
with clients, and we are satisfied their views would 
undergo a complete change. We cannot suppose, 
and do not assert, that that honourable branch of 
the profession is in any degree actuated by '' mer- 
cenary considerations ', ** and just place them in the 
position of advising a client who was threatened with 
an appeal to the Court of Session by a worthless 
and unprincipled opponent, aided and abetted by 
a solicitor who was ready to speculate on the result — 
and it would be with such parties that appeals would 
be most frequent, — and we venture to say, the ad- 
vice would be to yield rather than to persevere in 
the litigation. This is no '^ piteous lamentation," 
but a view of the result of the present proposal to 
open the way to the Court of Session to suitors in 
the Small Debt Court. The expense should always 
have some relation to the result ; but such a prin- 
ciple would certainly be violated if an appeal in 
cases of £12, £20, or £25, were to be heard, 
instead, as now, at an expense of £3 or £4, only at 
an outlay of £30 or £40. A movement in such a 
direction would be no improvement, but the reverse 
— would diminish the value of our Local Courts — 
and would, we are conytnced, at no distant date, be 
lamented by its advocates. 



THE ENGLISH LAW OP DOMICIL. 

Ly Oliyeb Stephen Round, Esq., of linooln's-lon, 

Barrister-at-lav. 

{From the SoltcUor^s Journal,) 
II. — DKFINITIOjr OF DOUICIL. 

In the case of Forbes v. Forbes, 1 Kay. 341, Vice- 
Chancellor Wood observed how very onsatisfactory 
any general definition must be, because the very 
terms of it implied something else, which was to be 
defined ; and Dr Lnsbington, in a very late case, 
came to the same conclusion ; bat whether we can 
exactly agree upon a set of words to express it or 
not, appears to me not to be very material, if we 
understand the requisite things to be proved to con- 



stitute it, the real question being, whether or not 
a person has by his acts and expressions placed 
himself in such a position as that, if he dies, the 
law of the country in which he then is, can be made 
applicable to whatever personal property (for to such 
only it applies) he leaves behind him ; and I have 
rather considered this pomt with reference to the 
opinions expressed tipon it, than to its materiality. 

By the statutes of the state of Massachusetts of 
1692, 1701, and 1767, domicil is defined to be 
''coming to sojum or dwell," ''being an inhabi- 
tant," "residing and continuing one's residence," 
" coming to reside and dwell" In the case of The 
InhabUants of AbingUm v. The Inhabitants of Bridge 
water, 23 Pickering's American Reports, 170, the 
above statutes are quoted, and the following 
pertinent observations made upon the subject. 
" The question of domicil is often of the highest 
importance to a person, to determine his civil and 
political rights and privileges, duties, and obliga- 
tions, it fixes his allegiance, it determines his 
belligerent and neutral character, and in time of 
war it regulates his personal and social relations 
whilst he lives, and furnishes the rule for the dis- 
posal of his property when he dies. Tet as a 
question of fact, it is often one of great difficnlty, 
depending sometimes upon minute shades of distinc- 
tion which can hardly be defined, and it seems 
difficult to form any eaBaet definition of domicil, 
because it does not depend upon any single fact or 
precise combination of circumstances. If the 
above definition be adopted (referring to the 
statutes), which seems intended ,to explain the 
matter, and put it beyond doubt, it will be found on 
examination to be only an identical proposition 
equivalent to decliaring that a man shall be an in- 
habitant where he inhabits, and be considered as 
dwelling or having his home, where he dwells and 
has his home. It must often depend upon the 
circumstances of each case, the combinations of 
which are infinite. If it be said to be fixed by the 
place of his dwelling house, he may have his dwell- 
ing honse in dififerent places, if it be where his 
family reside with himself, he may occupy them in- 
discriminately, an'd reside as much in one as another, 
if it be where he lodges or sleeps (per nocicU), he 
may lodge as much at one as the other. If it be his 
plaice of business, he may have a warehouse, manu- 
factory, wharf, or other place of business in connec- 
tion with his dwelling bouse, in different towns." 
This extract will be sufficient to show how the 
mere question of definition stands; and although 
the observations are made in America by an Ameri- 
can judge, they still apply equally to the general 
subject. 

Before leaving this part of the question, which is 
in truth of considerable significance, I would refer 
to some observations made by Yattel at page 101 
of his treatise, which are valoable not only by ana- 
logy, but to a great extent by direct application. 
'^ The whole of the country, possessed by a nation 
and subject to its laws, forms a part of its territory, 
and is the common country of al the individuals of 

{To be Continued 
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Where no banns are proclaimed, and no clergy- 
man officiates, a marriage is, by the law of Scot- 
land, irregular ; and though snch a marriage is not 
illegal in the sense of being nnU, jet the parties 
connected with the transaction are, by laws which 
still remain on the pages of the statute-book, sub- 
ject to very serere penalties. By statute 1661, c. 
31, the celebrator is liable to ** be banished the 
^'kingdom never to return therein under pain of 
** death," while the married couple themselves incur 
the penalty of three months' imprisonment. They 
likewise incur large fines, and if they are unable to 
pay them, it is directed that they be punished *' with 
'< stocks and irons." Even the witnesses of the 
ceremony do not escape, for, by statute 1 698, c 6, 
they are subject to a fine of £100 Scots each for 
their participation in the business. 

Marriage, as a religious ceremonial, had its origin 
in the Romish Church, and it is perhaps of little use 
to inquire what was the policy of that Church in 
raising a purely civil contract — ^though of course 
the first of human contracts — ^to the dignity of a 
Sacrament. The Scotch Reformers and our early 
Legislators did not adopt this idea of marriage. 
They reduced it to the rank of a social transaction, 
but did not dissever the connection between it and 
the Church. They enjoined, for the sake of pub- 
licity, that the banns should be proclaimed in the 
Parish Church, and that the ceremony should be 
presided over by a Clergyman. They went further. 
They affixed to aU irregular or "clandestine" mar- 
riages as they called them, the various penalties we 
have described. 

In this way our law of marriage became some- j 



what anomalous. The law held a clandestine mar- 
riage to be lawful, and yet that the parties were 
punishable. It thus sought, by penalties, to dis- 
courage what it dared not prohibit or annul It 
was not a Sacrament which the Church alone could 
administer, and yet it was not exactly a matter 
which the parties could manage themselves. The 
position which the law thus assumed was perhaps 
not very intelligible, — certainly not a dignified one. 
Hence these statutes, which were, after all, more 
the result of policy than of custom, fell speedily 
into disuse. Private marriages increased, and no 
penalties were enforced. But many evils followed. 
In numberless cases the status of parties was ques- 
tioned; marriages were disputed, and the legitimacy 
of children, as well as the succession to property, 
consequently endangered. This was not to be won- 
dered at — for, as a matter of necessity, there was 
no publicity given to the marriage, and the married 
parties could not carry with them, nor preserve, any 
valid evidence of the relation established between 
them. Matters were thus as bad as bad could be — 
no penalties, no publicity, no proof. Latterly the 
enormous number of private marriages celebrated in 
the large towns by Justices of the Peace, who had 
no authority whatever, from their office, to do so, and 
the notoriety which Gretna Green had acquired in 
other countries as an asylum for the distressed in 
such matters, gave rise to some very important 
legislation on the subject, which we shall proceed 
to lay briefly before our readers. 

By statute 17 and 18 Vic, c. 80, section 48, it is 
enacted that '^ In the event of any persons being 
«< convicted before any Justice of the Peace or 
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"Magistrate of having irregularly contracted a 
"marriage, it shall be lawful for either of the 
" paities to sach irregular marriage, and they are 
" severally hereby required, to register such mar- 
" riage in the Parish in which such conviction shall 
" have taken place ; and in case of any marriage 
" being established by a Decree of Deckrator of 
" any competent Court, it shall be lawful for either 
" of the parties to the action in which such Decree 
*< was pronoonced, to register such marriage in the 
" Parish of the domidl of such parties, or the Par- 
" ish of their usual residence ; and the production 
" to the Registrar of an extract of such Conviction 
" or Decree of Declarator shall be sufficient evidence 
" and warrant for the registration of such marriages, 
" on pi^niient to the Registrar of a fee of twenty 
" shillings." 

The above was the first amendment of this branch 
of the law. The statutes inflicting penalties on par- 
ties implicated in an irregular marriage stiQ remain 
in force ; but the above enactment provides for the 
registration of these marriages in two classes of 
cases — (1) where the parties are convicted of having 
contracted such a marriage, and (2) where there had 
been a declarator of marriaga This provision had 
three important consequences — it reduced the mar- 
riage to a certfunty, it gave the marriage a publicity 
after the event, it enabled the parties to carry with 
them a legal document evidencing the marriage. 

Unfortunately these classes of cases were not of 
frequent occurrence, and as irregular marriages 
were far fr6m decreasing, it only remained to ex- 
tend the benefits of the new law to these marriages 
generally. The law could not prevent them; it was 
therefore better to protect them, and improve the 
mode of celebrating them, and accordingly by 
Rtatnte 19 & 20 Tie, c. 96, section 2, it is enacted 
that, "If any persons who shall have contracted an 
" irregular marriage in Scotland, after the day and 
" year aforesaid, shall within three months there- 
" after, present a joint application for a warrant to 
" register such marriage, to the Sheriff or ShcrifT- 
"vSnbstitute of the connty where such marriage 
" was contracted, and shall prove to his satisfaction 
" that they have been married to one another, and 
"that one of them had lived in Scotland for 
" Twenty-one days next preceding such marriage, 
" or had his or her usual residence in Scotland at 
" tlic date thereof, snch Sheriff or Sheriff- Substitute 
" shall certify the same under his hand, and shall 
" thereupon grant warrant to the registrar of the 
" parish or burgh in which the marriage was con- 
" tracted, who shall forthwith enter snch marriage 
"in the register of marriages kept by him, in 
" terms of an Act of the seventeenth and eighteenth 
" years of her present Majesty, chapter eighty, and 
" any certified copy of such entry, signed by such 
" registrar, and which such registrar is hereby re- 
" ciuired and empowered to give, charging for the 
" same the sum of five shillings, shall be received 
" in evidence of such marriage, and of snch resi- 
•• deuce, or of such previous living twenty-one days 
'- ill Scotland, in ull courts in the United Kingdom 
• au J dumiuiuii^i thcicuuto Ijcbngiiig/' 
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This important statute, which has now been in 
force for a period of five years, has thus placed 
these marriages, so far as it can do so, on the same 
footmg with regdar marriages. It was a statute 
that was meant to suppress Gretna Oreen mar- 
riages, by prescribing a residence in Scothind by one 
of the parties for 21 days, but by further prescrib- 
ing a mode of registration, and ibe issuing of a 
certificate, the statute gave irregular marriages 
generally, a form, position, and effect, which they 
never had before. 

In illustration of the working of this latter statute 
we shall dte the case of Campbell MiUar, a minor, 
and a ward of the High Court of Chancery in Ire- 
hind, which we notice has be^ recently decided by 
that court. It appears that the parties, both 
natives of Irehmd, came to Glasgow in December 
last, and one of them resided there for 21 days. 
At the expury of that period, they were privately 
married in presence of two witnesses, and at the 
same time a vmtten declaration and acknowledge- 
ment of the marriage was executed by the parties. 
A joint application was the same day presented to 
Sheriff Strathem, who, in terms of the statute, took 
a note of the evidence of the residence and the 
marriage, and having found them both established, 
directed the marriage to be registered, and a certi- 
ficate of the same to be issued, all of which was 
accordmgly done. 



ADDRESS ON MERCANTILE LAW. 

At the roqaest of the "Juridical" and "L^gal and Specu- 
lative " Societies of Glasgow, an address was recently deli- 
vered by Mr Alexander Borrell, writer, on " The Assimila- 
tion of the Mercantile Laws of England and Scotland — its 
Progress and Prospects," in the Faculty Hall. Andrew 
Bannatyne, Esq., Dean of the Faculty of Procurators, oc- 
cupied the chair. The meeting was attended by upwards 
of a hundred members of the Faculty and law students. 

We subjoin a summaiy of the lecture, which occupied 
about three-quarters of an hour in delivery. 

Our national system of jurisprudence, with much abate- 
ment for the defects faaturally adhering to all human insti- 
tutions, and for the many blemishes which the hand 
of the Legal Reformer has not reached, is still something 
of which a Scotchman may justly feel proud. So far as 
it relates to the internal and domestic affairs of the king- 
dom, it is as pure in its prindi^os, as efficacious in its 
remedies, as little dilatory in its proceedings, and certainly 
as economical in its results as any legal system in Europe. 
It brings justice to every man^s door; its leading rules 
are simple and intelligible; its remedies are speedy and 
certain ; it is administered by judges of all ranks and of 
unimpeachable integrity; it has grown up adapted to tho 
character and habits of the nation, enriched by contributions 
from tho Soman and Continental systems, and is contained 
in statutes acknowledged as perfect models of brevity and 
precision. But it is not necessary while thus eulogising 
our uwu law tu disparage that of our neighbours in England. 
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It, too, is adndnibly BUtted to the character and hafatta of 
that people, and though, perfaapa, not ao adentifio in theory 
or practioe, is a system which deaenres the admiration of 
the world. It waa not, therefore, advisable to suggest too 
extensLve an asaimilation of the mnnidpal or internal law 
of the two ends of the kingdom, since the institntions and 
habits of the people still difier so much. Beoent legidation, 
however, haa shown that when asaimilation haa taken place 
it haa ensaed in an approximation by our neighboora to the 
law of Scotland; and many inatancea exiat, auch aa the 
recent introduction in England of the coonty court system, 
the principles of which had existed for so many centoiiea 
in Scotland, and the entire snbyersbn of the former law of 
England relating to the ooqjogal relatioDa and diToroe in 
favour of a aystem which had long prerailed heie. As 
regards Ck>mmercial Law, howeyer, the case is Tciy diilbr- 
ent, for it is not untrue or unpatriotic to declare that Scot- 
land owea to England almost the entire body of her Com- 
mercial Law aa it now exists. Though it might be galling 
to the patriotic pride of some of our countrymen to admit 
this, it is not the less true. It is admitted by all writers of 
authority on the subject, and to deny it would justify the 
ifftrmMnrn of Dr. Johnsou, that "Scotchmen loyed Scot- 
land better than truth." The reason waa obyioua, and 
arose from the &ct that England entered much earlier on 
her commercial career, an^ her trade grew up during sev- 
eral centuries of comparatiye peace, while Scotland waa 
distracted during the same period by every form of in- 
temal broil, and her trade became utterly disorganised in 
consequence. Though at the period of the union of the 
two kingdoms, Scottish commerce had made considerable 
progress, that event, though ultimately of so great advan- 
tage to her in its immediate results, almost annihilated 
her trade, while the rebellions of 1715 and 1745, and the 
failure of the Dorien project continued to retard its pro- 
gress, so that it was not till about the close of last century 
that the commercial enterprise of Scotland, as it now 
exists, had any scope. Since that period, the enormous 
strides the country has made in all that relates to trade, 
commerce, and manufactures, has excited the wonder 
and admiration of the world. After adverting to the 
important influence exercised on the commercial juris- 
prudence of Scotland by the judgments of the great jurists 
who had presided over the Courts of England, and the re- 
sult of the appellate jurisdiction df the House of Lords, in 
moulding our commercial law into conformity with thi^ of 
England, Mr Burrell affirmed that though wo had been 
so much indebted in this respect to our brethren in the south, 
we had at least so materially improved and developed what 
we had borrowed from them, that in course of time, and in 
many important rcBpects, we were able to afibrd them an 
example of matured priuciples of mercantile law and proce- 
dure with which they were at the present day willing to con- 
form. As an illustration he mentioned the system of bank- 
ruptcy which, about 100 years ago, we had borrowed from 
England, but which, during that interval, we had im- 
proved, enlarged, and systcmatised into a bankruptcy code 
of such acknowledged excellence and efficiency as to form the 
admitted model of the measure at the present moment before 
Parliament for improving and consolidating the Bankrupt 
Laws of England. If that bill should become law we will 
have the satisfaction of knowing that wo have amply repaid 
to England the debt wo have incurred to her in this respect, 
by ailbrdfng the rcbuUsi of uur citpcricucc in a system of 



baokmptey law which, having proved of so signal advantage 
here, will no doubt prove of equal value when acclimatised in 
the larger fields of the South. While it was of less moment 
what were the peculiar customs by which the inland trade of 
a oonntiy was carried on^ it was of the utmost importance 
that unifoimity of law should prevail in connection with 
the intercourse of oonmiunities and nations differing in 
habits, customs, and language, and that the usages by which 
that intercourse is carried on should be Ibunded only on 
those broad general principles of reason, common sense, 
and general convenience, which are intelligible alike to the 
people of all languages and localitiei. Indeed, while any 
code of municipal jurisprudence intended for universal 
adoption would be the worst and most tyrannical that 
could be devised, on the other hand a code of oonuneicial 
law, founded only on the peouliar habits and usages of a 
single nation, would be disastrous to mercantile interests. 
Hence, while oonservative of the integrity of our internal 
and common law, and justly jealous of any undue interto- 
enoe with its cherished and beneficial principles, we are all 
the more bound in- the interest of trade and commerce to 
advocate assimilation to the utmost possible extent of the 
principles and practice of the mercantOe laws of England 
and Scotland, and through this assimilation to advance 
towards a conformity with that of every other commercial 
community, and thus hasten the period when a universal 
commercial code, following in the steps of an advancing 
conmieroe, shall regulate the intercourse of all the nations 
of the globe— a consummation which, when it arrives, will 
knit the interests of nation with nation, and usher in that 
period when war shall entirely cease, and commerce, the 
hand-maid of peace, freedom, and civilisation, will carry 
their blessings to every clime and every shore. Mr Bunrell 
dated the first grand epoch of assimilation from the great 
speech delivered in the House of Commons by Lord 
^ugham in 1828. That wonderful effort of eloquence, 
genius, and courage, (containing as it did the germ of 
almost all the improvements in law, which since that time, 
and mainly through his own great exertions, have been 
effected, and of very many still remaining to be accom- 
plished,) gave an impulse and encouragement to the efforts 
of the law reformer which has never ceased to operate. 
Since then the law on both sides of the Tweed has been 
purged of many monstrous abuses which at that time pre- 
vailed, till wo are now left, at least in Scotland, to the 
easier task of simply improving or perfecting our legal 
system. On the unwearied persevering efforts of that great 
Nestor of Law Reform, who has lived to see the long 
array of measures which he then advocated adopted in 
defiance of obstacles which would have daunted any less 
resolute spirit, and triumphantly established, even with 
acclamation, by the party whose embittered hostility so 
long frustrated his whole efforts, it is impossible to speak 
too highly. We all wish that that great man may be long 
spared to us, to guide, to counsel, and direct what yet 
remaius to be done for reforming or assimilating our laws ; 
but in the fulness of time, when he is colled from among us, 
no higher oulogium — ^no nobler epitaph — can characterise 
the grand labours of his life than the closing words of that 
renowned speech to which I have already referred : — ** He 
found law dear and loft it cheap ; found it a sealed book, 
left it a living letter; found it the patrimony of the rich, 
left it the inheritance of the poor ; found it the two-edged 
sword of craft and oppression, left it the staff of honesty 
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and the thidid of innooenoe." Tha nsil gimt em In the 
histoiy of amiinilttion aroae also nndar Um iaflnenoe of 
Lord BroaghAm from the efforts of the mercmtile com- 
mmiitj, by which, in 1852, they concentrated thehr ezertione 
for the reyiaon and constdidation of the laws lelating to 
trade and commerce, in procoring the oonleranoe of all 
interested in such topics, which was held in London in that 
year, and when their united infloence was hrooght to bear 
npon the Legislatare with rerj important soooess. Mr 
Bunnell then described the history uid nsolts of that more- 
ment, and how materiaDy it was inflnenoed by the deputa- 
tions attending from Scotland. After reading the resolutions 
adopted by the Commission, which have since formed the 
role and principle for all the legislation which has followed 
upon the subject, he then followed the farther steps that 
were taken in consequence, tfll the Boyal Commission was 
issued in 1853, " to inquire snd ascertain how fiur the mer- 
cantile laws of the United Kingdom may be adTantageonsIy 
assimilated." That Commission was composed of an 
English, an Irish, and a Scotch judge ; of an English bar- 
rister and a Scotch adyocate ; and of three merchants 
familiar with the commercial affairs of the three diyisions 
of the kingdom. Mr Burrell pointed out a circumstance 
in connection with the commission which he had not 
seen noticed elsewhere, that the proposed inquiry was al- 
most exactly similar as regards its sulgect, the mode in 
which it was to be carried out, and the method adopted by 
the Gomnussionen to accomplish their task, to the plan 
proposed more than 250 yean ago by the great Lord Bacon, 
>n his tract addressed to King James, titled "Preparation 
toward the Union of the Laws of England and Scotland," 
and he read an extract from that work containing an euloginm 
on the Scotch law, and expressiye of the delight that great 
lawyer felt, in reading our treatises on laws, to obsenre 
"not only their breyity and propriety of speech, but also 
how near they came to the law of England." The Com- 
missionera circulated among the yarious legal and commer- 
cial bodies throughout the kingdom a comprehensiye list of 
the existing differences preyailing in England, Lreland, and 
Scotland as regards commercial law, and the copious 
answen reoeiyed, especially from Scotland, on the subject, 
had exercised great influence on the opinion ultimately 
airiyed at by the Commissionen. Their repnrt was iasoed 
in 1854, and it showed the impartiality with which they had 
conducted the inyestigation — that while out of about sixty 
subjects requiring assimilation, as regards ten of them they 
adopted neithw the law of England nor that of Scotland, 
but a modification of both. As regards the rest of these 
points, they were of opinion that nearly half of them should 
be regulated in accordance with the law of Scotland, and the 
other half according to that of England. Following on the 
report, seyeral of the suggestions of the Commissionen were 
embodied in separate bills, and introduced in the next ses- 
sion of Parliament — ^the one making the requisite alterations 
in the Scotch, and the other in the English law. The Scotch 
bill passed rapidly through Parliament with yery trifling 
alterations, and became the " Mercantile Law Amendment 
(Scotland) Act," (21st July, 1856). The English bill 
passed the liOrds, after reoeiying important alterations 
from the Lord Chancellor and other Law Lords, but was 
yeiy considerably modified in the House of Commons, and, 
in consequence, was referred to a Select Committee, by 
which the objections of the Commons were sustained, 
and the bill, thus shorn of many of its leading pio- 



yisions, ultimately reodyed the Bqyal AMsnt, and became 
the '*Act to amend the Laws of England and Ireland 
afleeting trsde and commerce," (20th July, 1866.) Mr 
Burrell then detailed the many and beneficial improye- 
ments which these Acts had introdnoed. llioQgfa the 
changes so made were not yery important or eztensiye, they 
indicated the proper principles upon whioh assimilatien is 
desirable, and they were likely to be the fonnmnen of re- 
forms eqoally wdl considered, but of more enlarged and 
genersi ^vplication. He then described the numerous other 
points of difference not dealt with by tiiese bQk, still re- 
maining unreconciled in the laws of the different portions of 
the kingdom, and urged on the law students he addressed 
to familiarise themselyes with them as a preparation for in- 
telligently understandingthe legislation on the subject which 
was sure to ensue. In particular, he fully dwelt on theim- 
portant differences which still hamper tiie transaction of 
business arisingfrom the conflicting rules that exist aa to the 
capacity of minora and married women, as to bills of ex- 
change, partnership, and other such topics; and gaye an 
amusing account of how the attempt to introduce the sum- 
mary remedy of the Scottish law for the payment of trills of 
exchange had been defeated in the House of Commons, 
though approyed of by the Chancellor and all the Law Lords, 
by tbe "debtor" interest in that House, and chiefly through 
the infloence of the Lish membere, one of whom thus 
naiyely gaye his reason for his opposition : — ** Three-fourths 
of us are debtors, not one-fourth belongs to the class of 
creditors, that is why legislation has been so directed against 
credito'^s in this House, and why we so strictly guard the 
immunity of debton ?" The biU was accordingly lost, but 
being introduced in a yery much modified form, ultimately 
passed, and, though affording nothing like the efficacious 
remedy we possess in Scotland, has proyed, in the words of 
Lord Brougham — *' A source of great discomfort to two 
classes — ^those who' are ayerse to paying their debts, and 
those who yiew with an evil eye all restraints upon an unli- 
mited issue of paper, including, of course, accommodation 
bills." In conclusion, and as regards the prospect of further 
assimilation, itwss stated that at no periodwas there agreater 
willingness on the part of all parties and all professions for 
its accomplishment. Law reform has become a matter of 
emulation with the two great parties who alternately rule 

the State. It formed a prominent topic in the programme 
of the last Derby Cbyemmeut. The eminent lawyen of this 
party, Lord St. Leonards, Lord Chelmsford, Sir Hugh Cairns, 
and Sir F. Kelly, &c., are all eminent law reformen, and it 
is needless to say that the present Goyemment is not behind 
them in this respect. In liord Campbell we haye lost a per- 
seyeriog and useful law reformer, but in his successor, the 
present Lord Chancellor, the country has found another, 
whose past efforts, eminent abilities, and unyielding courage 
justify the highest possible expectations of a succession of 
immediate and practical measures of law reform. Another 
source of influence in fayour of assimilation, though of a 
wider kind, is supplied by the Social Science Association. 
The eminent success which attended the jurisprudence de- 
partment of that body at their meeting in Glasgow last yeir 
has induced them to establish a separate department for 
"Trade and International Law," to which they haye 
invited the presence, at the meeting to be held next month 
in Dublin, of foreign delegates, merohants, and others, for 
the elucidation of questions relating to commerce and in- 
ternational law ; and it appean from the programme just 
published that their discussions are to be directed to such 
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In the session of Parliament which has Just closed 
two Acts have been passed in reference to the 
execution of deeds to regulate snccession to per- 
sonal property. 

At common law, snccession to the personal estate 
of a person deceased is regnlated by the law of the 
country in which he was a domiciled inhabitant at 
the time of his death, without any regard to the 
actual place either of his birth or death, or the 
situation of his property at the time of his death. 

Following out that principle, it has long been 
settled law that a testamentary conveyance of move- 
ables fen to be executed according to the law of the 
place where the Testator had his domidl, not at 
the time of execution of the deed, but at the date 
of his death. 

This state of the law was, in its practical opera- 
tion, attended with much difficulty, and was the 
cause of great hardships in many ways. 

The first difficulty is the frequent recurring and 
very perplexing one of finding where a man's 
domicil is. With the view of rendering that fact 
more ascertainable, the Act of 24 and 25 Victoria, 
cap. 121, has been passed. It is entitled, << An 
" Act to amend the law in relation to WiUs and 
"Domicil of British subjects dying whilst resident 
"abroad, and of Foreign subjects dying whilst 
" resident within Her Majesty's dominions." 

This statute provides solely for the constitution 
and declaration of domicil, for the purposes of 
moveable succession. 

In the case of British subjects resident abroad, it is 
provided that **where by convention with any foreign 
state, Her Majesty shall agree that the provisions 



of the Act shall take effect, no British subject 
resident at the time of his death in a fordgpi 
country, shall be deemed to have acquired a 
domicil therein, unless he shall have been resident 
therein for one year preceding his death, and 
shall also have deposited in a public office of such 
foreign country, a declaration in writing, of his 
intention to become domidled therein. In like 
manner, a foreigner under a similar convention, 
in order to acquire a domicil in the United King- 
dom, must reside therein for one year preceding 
his death, and deposit with the Home Secretary 
a declaration of his intention to become a domi- 
ciled Englishman, Scotchman, or Irishman." 

Provision is made for enabling consuls or agents 
of Foreign states,, in Britain, to administer the 
personal estates of their own countrymen dying here, 
upon a convention with such state, and for granting 
to British Consuls, m Foreign countries, the like 
powers in the case of British subjects dying abroad. 

This statute renders more easy the solation of 
the question, What is domicil? in so far as it puts 
intention entirely out of view in the formation of a 
domicil, for purposes of personal succession, and 
makes residence, coupled with the declaration before 
mentioned, the sole test. 

But even where there is no difficulty in the 
ascertainment of a domicil, it has long been con- 
sidered that the confinement of the validity of wills 
to those executed according to the law of the tes- 
tator's domicil at the time of his death, was too 
restrictive. It is obvious that a person quite aware 
of the state of the law, might make his will accord- 
ing to the forms of the country where at the time 
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he had his domicil, and yet have his purpose en- 
tirely frustrated by a subsequent change of domicil. 
The other statute, aboye referred to, was passed for 
the purpose of altering this state of things. It is 
cap. 114, of last session, and is entitled *< An Act 
«< to amend the Law with respect to wills and per- 
" sonal estates, made by British subjects." 

By this Act wills of British subjects, executed 
out of the United Kingdom, are declared to be 
yalid if executed according to the forms (1), of the 
law of the place where the will was made; (2), of 
the law of the place where the testator was domi- 
ciled when the will was made; (8)^ of the law of 
the testator's domicil of origin. 

As to wills executed within the United Kingdom 
by British subjects, it is declared that every will 
bhall be valid if executed according to the forms in 
use ia that part of the kingdom where the will is 
made, without regard to the domicil of the party 
making it. The Act likewise provides that change 
of domicil, after the execution of a will, shaQ have 
no effect on the validity of the instrument. 

These statutes place the law of WiUs or Trust 
Settlements on a much more satisfactory footing. 
A man who makes his will can do so now on the 
assurance that subsequent change of domicil will 
have no effect on its validity, and he has besides 
the option of framing it either in the forms of the 
place where he makes it, the place of his domicil, 
or the place of its origin. 



GROUND ANNUALS. 

ly a community like that of Glasgow, where the 
practice of constituting land rights by contracts 
of ground annual has become so prevalent, the 
power of the granter of the right to receive pay- 
ment of the ground rents — ^taken in connexion with 
his power to irritate or annul the right in conse- 
quence of non-implement of any of the conditions of 
the contract — is one of much importance. In the 
case of feu duties, it has been held (Magistrates of 
Edinburgh v. Horsburgh, ICth May, 1834; 12 D., 
598) that a superior who takes decree of declarator 
of irritancy, ob non soltUem canonem^ cannot after- 
wards pursue for the bygone feu duties. The ratio 
of the decision, as stated by Lord Balgray, is that 
so soon as the decree of declarator is extracted, the 
feu is gone, and the superiority is anniliilated. In 
the old case of M 'Vicar v. Cochran, 14th July, 
1748; Mor. Die, 1509*5, the Court went farther, and 
held tliiit a superior euuiiot i>ur&uc both for pay- 



meiit of arrears of feu duties and a declarator of 
irritancy, o6 non soluUm canonem, but must be con- 
tent with one or the other. Whatever foundation 
for the decision there may be in legal princip]e,it8 ope- 
ration is somewhat inequitable ; for it appears unjust 
that a feuar should not be liable for the feu duties 
of his possession so long as be reaps the fruit of it, 
though the subject should be afterwards tak^ from 
him by an irritancy. But the question seems to 
have been held by the judges in other cases as 
settled by the early case just referred to. 

On the power of a party in right of a ground 
annual to pursue for arrears, and at the same time 
sue a declarator of irritancy on the ground of 
failure to implement the contract in other regpeeU, 
there seems to be no decision, though a case of the 
kind has been before the Court. 

If the disponee in a contract ctf ground annual is 
taken bound as a security for the payment of the 
ground rent to erect buildings of a certain descrip- 
tion and value under the penalty of an irritancy, is 
the disponer to have no right to insist for payment 
of the ground annuals due to him, should the dis- 
ponee see fit to neglect his obligation as to build- 
ing, and force the disponer to take proceedings to 
make his irritancy effectual? The hardship of such 
a result, viewed practically, is obvious. It is 
thought, however, that there is sufficient distinction 
in principle between the case now put and the 
cases before quoted to warrant the inference that 
the power of the disponer to sue for payment 
would not be cut ofL In the case of an irritancy, 
ob non soluUm canonem, thq non-payment of arrears 
is the foundation of the action of declarator of 
irritancy, and it may be said that a superior cannot 
sue for payment of arrears upon the non-payment 
of which he founds his action of irritancy any more 
than he could raise a declarator if the arrears did 
not exist. But in the case of the ground annual, 
the relation of superior and vassal does not arise. 
The irritancy and the petitory action proceed upon 
grounds which have no connection with each other, 
but are of an entirely independent and separate 
nature. If the disponee had fully performed his 
engagement to build, he would still have been liable 
to action for payment of the ground annuals ; and 
in like manner, though he had paid the whole 
ground annuals to the utmost farthing, he would 
not thereby have avoided the declarator of irritancy 
so long as he failed to fulfil the conditions as to 
building. It is thought, therefore, that in the 
case mentioned, a disponee who sees fit to exercise 
his power of declaring an irritancy, would Aot be 
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precluded thereby from maintainiDg an action for 
payment of the gronnd annaals dae by the du- 
ponee for the period dnring which he remained in 
the ei^joyment of the subjects But the point is 
one of sufficient doubt to make the conyeyanoer who 
prepares the contract careful to see that no such 
question can arise. 



IRREGULAB MARRIAGES. 

[Wa were nnmble from want of spaoo to insert the fbllowinff report 
of fha eeee of CempbeU Millar, allndad to in the artiala on 
** Izregnlar Maniagea *' in oar last unmber. We now give it] 

*' COURT OF OHANGBST — ^DUBLIN, 12tH FsBBUA&T, 
MARRIAGE OF WARD OF COURT — COMMITAL FOR 
COMTEMFT. IH BE CAMPBSIX MILLAR, A MINOR. 

This case came before the court, punuant to an order 
made by the Lord Chancellor, directing all parties to attend 
personally, in consequence of an affidavit that had been 
made by Mr Richard Davison, of the firm of Davison and 
Torrens, Belfast, ivho was one of the gaardians of the 
minor. It appeared by the affidavit that Mr Daviwm was 
informed a short time since by his co-partner, Mr Torrens, 
that the minor, accompanied by Mr Anderson, who is the 
second husband of the minor^s mother, and Mr James Martin, 
the nncle of a Miss Margaret Clinton Martin, had, in the 
month of December last, gone to Glasgow, and after resid- 
ing there for the number of days required by la^, had been 
married to Miss Margaret Clinton Martin, the minor being 
then under seventeen years of age. It also appeared that 
the parties had been warned by Mr Torrens of the danger 
they incurred in committing the contempt of court. It was 
stated that the minor was possessed of property to the 
amount of £800 per annum. Since the marriage, the bride 
and bridegroom had returned to this country, and were 
residing with the minor*s mother at Ballymena, County 
Antrim. 

The LoBD Chakcellob directed Messrs Anderson and 
Martin to be forthwith committed to the Marshalsea, there 
to be kept prisoners until further order. As to the minor's 
mother, his lordship said she should not be included, as it 
was most probable she had acted under the influence of 
others, nor did he intend to commit the person who had per- 
formed the ceremony. He also directed Mr Davison to see 
that no communication took place between the minor and 
his alleged wife; and referred the matter to the Master to 
inquire into the validity of the marriage, and if it was in- 
valid, to report what steps should be taken to have it an- 
nulled." 

In the meantime, an opinion was obtained from 
the Lord Advocate of Scotland that the marriage 
was valid. 

This case then came (22d March, 1861) before 
Master Brooke, for the purpose of obtainiDg his de- 
cision, under the order of reference made by the 
Lord Chancellor as to the validity of the marriage. 

Mr F, Walsh, Q.C. (instructed by Mr John Law- 
less), appeared for Mr James Martin, and for Mrs 



Millar, wife of the minor ; Mr Foley (instructed by 
Messrs Damon and Ferrison), for the guardians ; 
and Mr Michael Morrison for Mr Anderson. 

The charge filed by the guardians stated that the 
minor was a ward in Court on the 29th January, 
1849, and was allowed £200 a year for his educa- 
tion and maintenance ; that his property amounted 
to £800 a year, together with near £8000 in the 
funds ; that in November last he proceeded to Glas- 
gow with Mr James Anderson, his stepfather (now 
in custody for contempt) and Mr James Martin, 
uncle to Miss Margaret Clinton Martin, all of them 
residing in BaUymena, and that a ceremony of mar« 
riage took place between the parties, but the guar- 
dians were not aware of the exact nature of it ; that 
they previously cautioned all the parties against the 
marriage, and against promoting it in any way, and 
that they (the guardians) never consented to it in 
any way, and that the minor was only seventeen 
years old in February last. They submitted that 
the nunor, under these circumstances, ought not to 
be allowed to continue to reside at the house of his 
stepfather, where he would be totally unemployed, 
but that he should be sent to a public school at some 
distance. They suggested that it would be advis- 
able to send him to the Isle of Man, in order that 
his education might be completed. Mr Martin and 

Mrs Millar, the minor's wife, set forth that she was 
married to the minor at the Temperance Hotel, 
Glasgow, on the 29th of December last, pursuant 
to the provisions of the 19th and 29th Yic, chap. 
96 ; that on the occauon of the marriage a mutual 
declaration and acknowledgment of marriage was 
made by each party in the presence of Anderson 
and Martin, which was proved by their having 
signed a certificate to that effect, that they all ap- 
peared before the Sheriff of Lanark subsequently 
and gave evidence of the marriage on oath, and 
that he issued a warrant for the same to be regis- 
tered, that this was done, as appeared by the cer- 
tificate of registration now produced, and that she 
was 21 years of age, and lived with her husband as 
his wife from the time of the marriage up to the 
date of the Lord Chancellor's order in February 
last ; that she married the minor at his own en- 
treaty and with the approbation of his stepfather, 
and she submitted that as she was innocent of any 
intentional wrong in the matter, she should not be 
deprived of her husband, or be reduced to the mental 
suffering and misery that would result from such 
deprivation. She added that she had obtained the 
opinion of the Lord Advocate of Scotland that the 
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marriage was perfectly ralid, and she now produced 
that opinion. A discharge was also filed bj the 
mother of the minor, in which she stated that his 
edncation was not now neglected, and that separar 
tioh from his wife wonld be likely to be attended 
with bad results. 
Counsel for all the parties having been heard, 
Hr Brooke said that the conduct of the minor's 
stepfather and of James Martin was altogether un- 
justifiable. The production of the marriage cer- 
tificate was, howerer, conduslTe^ and he should 
declare the marriage to be yalid according to the 
law of Scotland, and that therefore Mrs Millar was 
the lawful wife of the minor. With respect to the 
education of the minor, he would cause inquiries to 
be made on that subject, and let the trustees haye 
notice of the result. 

Mrs Anderson, Mrs Millar, and the trustees, were 
then separately ezandned by the Master in his 
chamber. Mrs Millar was present at the hearing 
of the case. 



THE ENGLISH LAW OF DOMICIL. 

Bt Outxb SzEFBBir BoiTXD, Esq., of linooln's-Iaii, 

Barrister-at-Uw. 

{From ihe £kiUeUofi'i JoumoL) 
n. — ^DSFiNmoir of domioil. 



(CkniiU'nuedf rem page 36.) 

the nation.'' We hare been obliged to anticipate 
the definition of the term '^natiye coantry," because 
onr subject led us to treat of the lore of our country. 
. . . Supposing then, this definition already 
known, it remains to explain several thiugs that 
haye relation to this subject, that answer the ques- 
tions that naturally arise upon it {vide VaUelj p 63, 
s. 122). The term '' country" seems to be pretty 
generally known, but as it is taken in different 
senses, it may not be unusefnl to giye it here an 
exact definition. It commonly signifies *' the state of 
whkh onei»a member;*' in this sense we haye used it 
in the preceding sections, and it is to be thus in- 
troduced into the law of nations. In a more con- 
fined sense, and more agreeably to its etymology, 
this term ugnifies (he state (or even more particularly), 
the town or place where our parents have their faced 
residenee at the moment of our birth;*' in this sense it 
is justly said that our country cannot be changed, 
and always remains the same to whatever place we 



may afterwards remove; • • • . but as many 
lawful reasons may oblige a man to dioose another 
country, that is, to become a member of another 
society; so, when we speak in general of this duty 
to our country, the term is to be understood aa 
meaning *^the state of which a man is an actual ifiem- 
her;** since it is the latter in preference to every 
other state that he is bound to serve with his 
utmost elTorts. At p. 102, s. 215, he proceeds, <<It 
is asked whether the children bom of a dtizeh in 
foreign countries, are citizens t The law has de- 
cided that question in several countries, and those 
regulations must be followed. By the law of nature 
alone children follow the condition of thdr fathers, 
and enter into all their rights. The place of birth 
produces no chaise in this particular, and cannot, 
of itself, furnish any reason for taking from a child 
what nature has given him. I say, of itself; for 
dvil and political kws may, for particular reasons, 
ordain otherwise, but I suppose that the father has 
not entirely quitted his country in order to settie 
elsewhere. If he has fixed his ahotk in a foreign 
country, he has become a member of another society, 
at least as a perpetual inhabitcmi, and his children will 
be members of it also." (I give this from the 
English translation for greater convenience.) I 
have written in italics those portions of the above 
quotation which more directly bear upon my sub- 
ject, and I think it is very clear that the subject 
now called by the word '^domicil" entered very 
largely under the title of "settiement" (the Frendi 
word ** domicile" being so translated) into the con- 
sideration or the law of nations at the time Yattel 
Iwrote, and those expressions which I have so par- 
ticolarised, apply very specially to it, as at present 
treated of and understood, besides referring to other 
portions of the same subject. In considering any 
subject, it is of the last consequence that we should 
understand fally what it is we are going to consider, 
and hence, anything tending to elucidate the defini* 
tion has its use. 



THE 



SCOTTISH LAW JOURNAL, 



ANT> 



SHERIFF COURT RECORD. 



PRIVATE BILL LEGISLATION. 



The following paper was read by Mr Pulling, at 
a meeting of the Law Amendment Society: — 

The phrase — t^stem of UgMcUion — in reference to 
private bills has, at this day, a received meaning, 
though it is not altogether appropriate. 

The practice of exceptional interference with the 
general course of the law, by private and special 
enactments, concessions, and dispensations, rather 
implies a series of anomalies than legislation, and 
certainly represents no system of legislation. 

To interfere with the course of the general law, 
in &vour or to the prejudice of individuals, is neither 
legislation nor judicial administration; it is hardly 
more or less than the arbitrary dispensation of 
absolute power. 

Under purely despotic governments, whatever 
receives the sanction of the sovereign becomes legal; 
and in our own country, under the sway of the 
PJantagenets, the impress of the great seal or the 
sanction of the sign manual warped the law to the 
occasion of every favoured applicant. Letters from 
the Crown, abundantly to be found on the Patent 
and Close Rolls, assumed to give a ready relief 
against legal obstructions in the way of private 

schemes. 

Living now under a constitutional government, 
which admits of no royal grants, concessions, or 
dispensations, infringing on the general law of the 
land, we are made to feel that the general law can 
be adapted to the exigencies of any individuals who 
pursue the forms prescribed, and have the money 
required, for obtaining a private Act of Parliament. 

Private Acts in the present age, if they do not, 
like the early documents under that title to le 



found on the EoUs of the compliant Parliaments of 
Edward IV.and Richard III., bastardise a trouble- 
some competitor for the Crown, or partition the pos- 
sessions of those out of power among the adherents 
and friends of the ruling body, still work the injustice 
that is inevitable wherever general laws are naade to 
yield to individual importunities. 

If it be the lot of one of us to be involved in a 
dispute with a company invested with parliamentary 
powers, we may soon he made to feel that, not the 
general law of England, but a special statute passed 
on the private petition of our adversary, is to adjust 
the dififerences between us. Even if carefully endea- 
vouring to avoid direct negotiations and transactions 
with bodies thus armed, we have little chance of 
ignoring or disregarding the provisions of private 
Acts of Parliament. We cannot travel or stay at 
home without bringing ourselves within the opera- 
tion of some of the special enactments. Every rail- 
way, oanal, or turnpike-road; every harbour, dock, 
or pier; almost every town or large parish has its 
collection of local acts. If the street in front of our 
doors is obstructed; if the supply of water or gas to 
our houses be capriciously stopped; if the rate col- 
lector summarily calls on us for any unexpected 
contribution, we may rely on finding the imposition 
sanctioned, not by the general law, but by some ex- 
traordinary enactment of the Legislature passed on 
a private petition. 

The volumes of our statute law at this time con- 
tain no less than twenty-seven thousand locoA, per- 
sonal, and private Acts of Parliament, varying the 
genei-al public law, and containing enactments 
having almost every variety of object — compulsorily 
to dispossess the owners of private property, under 
the pretence of the public good — freely to give cer- 
tain joint stock companies the management and con- 
trol of our rivers, harbours, roads, and streets, and 
other property, essentially public — to confer mono- 
polies and arbitrary powera, tolls and taxes, wholly 
unknown to the common law. 
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These special acts introduce an endless variety of 
conditions and terms into all contracts and transac- 
tions with the privileged bodies; penalties and penal 
proceedings — often of a very vexatious character — 
innovating on the tirst principles of the common 
law, the law of evidence, the rights of property and 
of civil liberty — mere private trespasses on the pri- 
vileged propcity visited with serious punishments 
— in some instances the offences magnified into 
felonies. 

Opposed as such anomalous enactments are to 
every principle of justice, hardly less objectionable 
is the way in which they pass the parliamentary 
ordeal. Framed wholly to meet the purposes of 
the promoters, a local and personal bill comes before 
a select committee in either House, rarely opposed 
by any one but a rival applicant for similar privi- 
leges. The contest in committee is carried on be- 
tween these rivals week after week duriug the par- 
liamentary session. Lawyers, engineers, and wit- 
nesses — on some occasions there have been as many 
as 400 concerned in one bill (all of them extrava- 
gantly paid for tiieir services)>>come only to pro- 
mote the special interests of those for whom they 
severally appear. No one, professionally or other- 
wise, is enp^aged to watch or advocate the interests 
of the public: and the wearied members of commit- 
tee, overwhelmed with a thousand sophistries and 
misrepresentations, are too glad to see the prospect 
of terminating the contests which actually arise, 
without volunteering inquiries affectiug merely the 
public Interests. Select committees have been over 
and over again denounced as the very worst tribu- 
nals that could be devised for the investigation of 
the merits of a private bill project. The prodigal 
costliness of the proceedings before these commit- 
tees, often amounting, in the case of our railway 
companies, to a very large proportion of all their 
capital — and, in tho case of many local improve- 
ment bills, to enormous sums, directed to be raised 
afterwards by tolls and impositions on the public — 
have made one evil of private bill legislation press 
Wiiere it is sure to make itself felt. 

Shareholdei-s who contributed funds thus misap- 
plied and perverted from their legitimate purpose 
—the public who have been taxed in various ways 
to meet the deficiency, all feel that select committee 
expenses are a gross abuse. When we find the ex- 
penditure of the Great Northern Railway in parlia- 
mentaiy costs amounting to /lalf a million sterling 
before the undertakiog itself was even commenced 
— when we find (as parliamentary reports show us) 
companies consuming their entire property and 
proposed capital in obtaining, or endeavouring to 
obtain, the concession of parliamentary powers — the 
practice which sanctions and necessitates such 
breaches of trust, might be justly stigmatized as 
something more than a mere ahitse. 

Last, thougli not the least, of the evils of private 
bill proceedings, is the obstruction they offer to the 
legitimate business of Parliament. In the great 
railway session of 1 84G, there were no less than 500 
sittings of select committees, as many as thirty-four 
bciog held in one day. When, session after session. 



amidst the loud complaints of wearied members and 
of disappointed constituents, private bill committees 
consume that time which, judiciously applied to tho 
details of public business, might prevent the repeti- 
tion of the annual outcry about reforms postponed, 
inquiries refused, the estimatc« scrambled through, 
and gi'eat public qucEtions neglected — we may justly 
denounce the private bill system as directly obstruct- 
ing the business of tho nation. Were the labours 
of private bill committees to be lessened, and the 
valuable time thus consumed to be devoted to com- 
mittees to be appointed for tho thorough investiga- 
tion of the details, and expediting the progress of 
publie questions before Parliament, the annual dis- 
appointment referred to would indeed be lessened. 

The unjustifiable costliness, the anomalous cha- 
racter, the inconvenient and irksome proceedings 
of private bill committees^ obstructive as they are 
to public business, and so wholly unsatisfactory in 
their results, have been the subject of vehement 
condemnation by all classes for a great many years 
— ^by parliamentary committees without number — 
by judges who have vainly endeavoured to construe 
and practically apply the exceptional enactments, 
and by the public, who have to suffer and pay for 
it alL 

The anomalous authority exercised by Parliament 
in the case of private bills has ever been deemed to 
require the utmost vigilance. The preliminary in- 
vestigation by the ancient oflScers called Be^eivers 
and Tiiers of Petitions, and the subsequent examina- 
tion by the Judges summoned in the House of Lords 
having gone into disuse, standing orders have been 
made in modeni times with the view to realise the 
eulogistic apology of Blackstone (vol. iii. p. 345), 
that " private Acts of Parliament are carried on in 
both Houses with great deliberation and caution, 
and -that nothing is done without the consent of all 
parties in being and capable of consent, that have 
the remotest interest in Vie matter.^* 

As the practice of parliamentary interference by 
private bills has gradually extended from mere 
cases of disentailing private estates with the consent 
of every individual concerned, to extensive joint 
stock undertakings of a distinctly public character, 
at the prayer only of tl.e schemers, it has, after 
years of experimental change, been found that no 
standing orders are sufficient to prevent imposition 
and injustice. The inherent defects of a system by 
which the distinct functions of the legislator and 
judge are sought to be united, defy all human efforts 
to cure it. 

In 1846 the abuses practised before private bill 
committees excited so much attention, tiiat Parlia- 
ment was induced to pass an Act, 9 & 10 Vict. c. 
106, affirming the self-evident proposition, that " it 
is expedient that facilities should be given for pro- 
curing more complete and trustworthy information 
previous to inquiries before either House of Tarlia- 
ment on applications in certain cases for private 
Acts." But the complete and trustworthy informa- 
tion which was directed by that Act, and the amend- 
ing Act of 1848 (11 & 12 Vict. c. 129), was prac- 
tically limited to certain matters affecting the spe- 
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cial interests confided to the Cammiuioners of Woods 
and Forests and Hie Admialtyy and these preliminary 
inquires were not required to be made in such a 
manner as to afford Parliament or the public any 
light on the real merits of a proposed scheme, which 
might, for anj^thing that appeared in such prelimi- 
nary investigation, be most pi*ejudicial to private 
rights, without producinpf any commensurate public 
advantages. Tbcse preliminary inquiries, as might 
be expected, were therefore, after a short time, pro- 
nounced a failure, and the statutes prescribing them 
repealed (by 14 & 15 Vict. c. 129). 

With some alterations in detail in the routine of 
select committees, the regulations affecting private 
bills remain almost as they were. The chief objec- 
tions to them continue, and with, perhaps, the ex- 
ception of parliamentary agents and practitioners, 
every class affected by private bills and private 
Acts of Parliament unite in denouncing them as a 
monstrous inconvenience and a monstrous abuse. 

The instituting a preliminary investigation of the 
^actf, which is a principle of our whole system of 
justice, which the common law requires before judg- 
ment can be pronounced, which is followed in every 
tribunal in this country, either iu the shape of a 
trial by jury or reference to some subordinate officer, 
or to seme competent person specially appoioted to 
reduce the facts into the shape of a special case, is 
practically ignored by Parliament, who proceed to 
the second stage of a private bill, without any inves- 
tigation of the merits, and then, in the objection- 
able manner already spoken of, delegate the inveiiiga- 
tion and the real power of ultimate decision to a few 
members of their own body. 

Anticipating, from a notice of motion already 
given for next session, that Parliament will, before 
long, again take into consideration the whole ques- 
tion of private hill procedure, it may be worthy the 
attention of this Society whether the following sug- 
gestions might not, with some advantage, be sub- 
mitted to the attention of the Legislature; — 

1. Let competent pcrsors be appointed by both Houses 
of Parliarneni, invested with the lull powers of the ancient 
triers and receivers of petitions^ and ihe modern examin- 
ers; and let every petition for a private bill be referred 
to one of such persons, who,» having summoned before 
him, and fully heurd all jiartics interested, and fuHy exa- 
mined all material evidence, parol or documentary, should 
make a full and compleio report to Parliament not only 
of the compliance with the r^tanding orders, but of the 
objects and proved facts relating to each petition, and 
the evidence, conflictinir or otherwii^e, by which ii is 
promoted or opposed, and the precise way in which the 

{proposed bill deviates, in any clause, from the general 
aw of the land. 

2. Let no petition for a private bill be presented to 
either House without such report, accompanied with 
copies of all maps, plans, and documents referred to 
therein. 

3. Let the attention of Parliament, in committee or 
otherwise, be confined to the disposal of ihe questions 
arising on the report, and any exceptions to such report 
duly presented by any party having a recognised locus 
sUtndi; and let the facts shown on such report, or any 
report on any fresh investigation, directca in conse- 
quence' of such exceptions, be conclusive. 

4. Let general regulations be made for petitions for 



such private bills being presented at any period of the 
year, and being referred at once to the appointed exa- 
miner by the Lord (Chancellor or Speaker — for the pur- 
pose of such examination, altogether or in part, in the 
immediate looality to be affected by the proposed bill — 
and for visiting with exemplary costs all persons guilty 
of vexatious proceedings. 

5. Let all common foi-m clauses, of every class of local 
and personal Act, be consolidated into one or more gene- 
ral Acts, and made to operate in all cases of a similar 
character, both as regards existing and future local and 
personal Acts, whether such clauses regulate the mode 
of procedure, the form of conveyance, &c. ; and 

6. Let Parliament, as speedily as possible, pursue the 
course taken with respect to local courts, the enclosure 
of waste lands, watching, lighting, police, and various 
other matters formerly regulated by special Acts, and 
substitute general and systematic legislation for that 
which is now merely anomalous and pernicious. 

These amendments in the mode of proceeding 
with respect to applications for private Acts of Par- 
liament, would not only materially diminish the 
present expenditure of public and private time and 
money before committees, and secure to Parliament 
complete and trustworthy information respecting 
each application, but the reform could, unlike any 
change hitherto suggested, be effected without iu 
any way iutreiicliing on the lejL^itimate function or 
privileges of either House of Parliament. 

In lieu of the loose and unsatisfactory investiga- 
tion under the present mode of proceeding, an 
authentic record of the facts of every case would 
come before Parliament, enabling each branch of 
the Legislature to decide on those proved facts, and 
apply the redress which the constitution has em- 
powered Parliament to afford. 



A MINISTER OF JUSTICE. 

The following paper was read at a meeting of the 
Metropolitan and Provincial Law Association by Mr 
John Turner: — 

There is nothing of more importance in all 
civilised countr'es than the pure and perfect 
administration of justice. It is in reliance on 
the protection which the law is presumed to give 
to every subject that the natural liberty to avenge 
personal wrongs and to redress injuries is abandoned, 
and the more i-ational appeal to lawfully constituted 
authority is resorted to. The protection of person 
and property by the law is the link which binds the 
subject in allegiance to the sovereign, and compels a 
willing submission to the payment of heavy and 
burdensome taxes to the State. If, therefore, justice 
is so indifferently administered that no one can rely 
upon it for protection — if it is so uncertain that it 
becomes a question whether it is not better to sub- 
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mit to wrong — rather than aggravate the evil by an 
appeal to tribunals npon whose decisions no oertaintj 
of justice can be expected, then, indeed, the primary 
object of all government is defeated; and whatever 
country is so situated, is reduced to a condition 
inferior to those less civilised states, whose laws give 
assured protection, without the '' glorious uncer- 
tainty," which, to some extent, is the reproach of 
our system of jurisprudence. It is impossible to 
overrate the importance of this subject to profes- 
sional men. Our living depends upon the confi- 
dence our clients place in courts of justice to redress 
their wrongs; and to the growing feeling of distrust 
in the sufficiency of existing tribunals may not 
unfairly be attributed some portion of the fidling 
off in the practice of professional men which has of 
late years become so painfully manifest. It is 
desirable, therefore, that a calm investigation of our 
own judicial systems should be made, to see whether 
they fulfil the reasonable expectations of the suitor 
and the public. It would have given me great satis- 
Jbction had some person of more ability, and greater 
influence, brought this important subject under your 
consideration; but in the hope that other gentlemen 
will give the matter the benefit of their experience, 
I will endeavour to place before the meeting those 
circumstances which appear to me to show, that 
while other departments of science are pursued with 
success and benefit to mankind, that of law and 
justice holds but a> doubtful position. It would 
appear that our lawgivers have been very sensible 
that the administration of justice is £u: from perfect 
•—at least, this may be inferred from the great num- 
ber of new laws, new systems of procedure, and 
endless changes which are constantly taking place ; 
and if there were any prospect of amendment from 
such perpetually recurring alterations, neither the 
profession nor the public would have reason to com- 
plain of them. There must be something essentially 
wrong, which is not generally understood tp call for 
so much change. If we appeal to positive law in 
the statute books, we certainly find imperfections, 
but not to an extent to account for the great distrust 
of law exhibited by suitors and the public; — and as 
the Common Law professes to have a remedy for 
every wrong, it is not to that department of juris- 
prudence ive must look for the evils which have 
created such distrust. We have our systems multi- 
form and complex — our equity jurisprudence and its 
procedure — our common law courts and their pro- 
cedure — our code of bankruptcy and insolvent law 
—our county court law, and, not the least impor- 
tant, oui' criminal jurisdiction. From each system 
complaints arise of imperfect justice, or rather of 
injustice, and the charge is the more mischievous 
from its generality. That vague term, "The Law," 
is always accused of being the real delinquent, the 
administrators of justice never being suspected of 
having any hand in the matter, and as a consequence 
changes of form and of procedure have been the 
chief object of law reformers. With the changes 



of procedure, however, there has been no abate- 
ment (tf complaints, and whether the fears of suitors 
are well grounded or not, it is certain that a vast 
number of persons avoid to the uttermost an appeal 
to courts of justice to redress their wrongs, and 
submit to what they deem to be injustice, rather 
than trust the result to an appeal to legal tribunals. 
What is the cause of this standing aloof? We have 
courts of appeal to correct the errors of judgment 
in inferior tribunals, and our judges are reputed to 
be the wisest, the most learned, and the most upright 
in the world. What, then, are those evils, which 
are so painfully felt that not only the great mass of 
the public abstain from resoiting to courts of justice, 
but attorneys and solicitors are constantly under the 
necessity of advising their clients to submit to wrong, 
rather ti^an risk the greater evil of litigation ? What 
are those evils which are so avoided t If the course 
of procedure is unexceptionable, and the judges 
above suspicion, what is there to avoid ? I speak 
not only for myself, but I believe also the mind of 
the profession, when I answer these questions by 
saying, it is the great uncertainty which may attend 
the result of litigation, — ^the doubt that what appears 
a plain and simple case may never be understood, 
and that common sense, justice, and reason, may be 
set aside when the day of trial arrives. It is because 
I think that this impression upon the mind of suitors 
may be overcome that I have ventured to bring the 
subject before you for discussion. Our respect for 
the judicial office acts as a restramt upon anything 
like free discussion respecting the merits or demerits 
of particular judges; and it equally restrains us 
from referring to any of their decisions in a manner 
which can render them the subject of comment by 
others. That great and distinguished men do now 
adorn the bench as in times past no one can dispute, 
but that the greatest and wisest sometimes make 
mistakes is a fact known to every lawyer. Lord 
Brougham, in giving the judgment of the House of 
Lords in Cottle's case, in August, 1850, attributes 
the errors of the judges as the result of erring human 
nature, " No judge,'' said his Lordship, " ought to 
be ashamed after erring to acknowledge his errors, 
still less has a court any reason for so misplaced a 
shame — so unseemly a reluctance to admit that the 
dispensers of justice are subject to the common lot 
of erring humanity^* Admitting that no man is 
perfect, it is manifest there is a wide difference 
between the natural imperfections of man, and that 
species of conduct over which men have control. 
Every wrong committed may be attributed to the 
fiiilings of '* erring humanity ,** and to accept the 
impeifsctions of human nature as a reason for errors 
would absolve from all human responsibility. It is 
not, therefore, to the mere imperfection of human 
nature that the miscarriages of justice can he attri- 
buted. If the £Mt were so, the evil would be 
without remedy. 

(To he Continued,) 
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T H B T R U STEB8 ACT. 



Thb first question which is likely to arise under the 
i^ct of last session of Parliament as to the powers 
and liabilities of gratuitous trustees, (24 & 25 YiCi 
c. 84), is with regard to the extent of its operation: 
whether it applies to existing trusts. Unfortun- 
ately its terms, like those of too many recent stat- 
utes, are such as to admit of some room for doubt, 
or at least of dispute, as to the intention of the 
legislature. If the first section be taken alone, 
without I'eference to those which follow, there seems 
to be very reasonable ground for doubt. Unless 
the contrary be dearly expressed, an Act of Parli- 
ament can oyer he read so as to have a retrospec- 
tiye effect, by making that punishable as a crime 
which was not forbidden at the time when it was 
done, or to make a new contract or deed for the 
parties to one preyiCusly executed, in terms which 
they did not at the time contemplate. 

Now the first section of the Act provides — 

<* All TmsU constilnted by yirtue of any Deed or Local 
** Aot of Parliament under which gratuitous Trustees are 
" nominated shall be held to include the followlDg Pro. 
" visions, unless the contrary be expressed ; that is to say, 
*' Power to any Trustee so nominated to resign the Office 
" of Trustee ; Power to such Trustee, if there be only One. 
** or to the Trustees so nominated, or Quorum of them, to 
** assume new Trustees ; a Provision that the Ms^ority of 
** the Trustees accepting and surviving shall be a Quorum ; 
" and a Provision that each such Trustee shall only be liable 
** for his own Acts and Intromissions, and shall not be liable 
'* for the Acts and Intromissions of Co-Trustees, and shall 
'* not be liable for Omissions." 

If this enactment stood alone, perhaps the pre- 
ferable construction would be that it applied only 
to future trusts, and that the legislature does not 
mean to confer upon trustees under existing trusts 



powers which the trustees bad not conferred upon 

them. Notwithstanding the subsequent clauses, 

we underatand that this yiew is entertained by 

many, but it appears to us that the second sectiou 

of the Act removes the difiiculty, and demonstrates 

that the Act applies to previously existing, as well 

as to future trusts. 

The second section provides that — 

''Nothing contained in this Act shall affect any liability 
'* incurred by any gratuitous Trustee prior to the Date of 
" any Resignation or Assumption under the Provisions of 
** this Aot, nor any Action at Law commenced before the 
" passing of this Act." 

Now these exceptions would be meaningless unless 
the statute were held to apply to previously existing 
trusts, as well as to trusts constituted after its 
enactment. No gratuitous trustee, under a future 
trust could possibly have incurred liability as such 
prior to the passing of the Act, to as to render him 
liable to any action at law commenced before the patsivg 
of the Act, We conceive therefore that there can 
be no reasonable doubt that the Act applies to post 
as well as future trusts. 



THE CONJUGAL RIGHTS (SCOTLAND) 
AMENDMENT ACT, 1861. 

This is probably the most important Act affecting 
Scotland which has been passed during the past 
year. We do not expect, however, that its conse- 
quences will be immediately seen, for the exclusive 
jurisdiction conferred by it on so expensive and 
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dilatory a tribunal as the Court of Session, i9il\, as 
every one practically acquainted with the subject 
knows, render it abnost, if not altogether, inopera- 
tive. Litigation in the Court of Session is a luxury 
for the rich; but the women whom the Act seeks to 
benefit are not the wives of the rich. The main 
object of the Act is to protect the earnings of 
women whoso husbands have deserted or separated 
themselves from them, and who, but for such pro- 
tection, would not be able to earn a livelihood for 
themselves and their fomilies. Now it is only in 
the humbler walks of life that women so situated 
are to be found. The wife of a rich man who has 
deserted or abused her does not require protection 
for her earnings, for she earns nothing, but, on the 
other hand, compels, or is entitled to compel, her 
husband to make a suitable allowance for her ali- 
ment and maintenance. It seems a cruel mockery 
to say to the wife of a labourer or small trader left 
destitute by her husband, that it is open to her to 
apply to the Court of Session for redress. 

With this exception, the provisions of the Act 
appear to xis to be worthy of all praise. 



A MINISTER OF JUSTICE. 
(Continued from October.) 
I mean no disrespect to any one when I 
say that the judges of England are like other men, 
with the same infirmities, and liable to the same 
influences. They, of all men in England, are the 
only persons whose position is irresponsible ; and it 
is greatly to the credit of the Judges that, with so 
little control, justice should have been administered 
without any other complaint than that of uncertainty, 
and what a distinguished lawyer and statesman terms 
the common lot of erring humanity. That they are 
practically irresponsible is manifest from the laws 
which regulate the ofiice gf judge. Until the reign 
of King William and Queen Mary, the judges were 
appointed during the pleasure of the Crown, and 
were liable to be removed at the du^cretion of the 
Crown, on the advice of the Privy Council. Af^ 
the death of Queen Mary it became necessary to 
provide for the succession of the Crown, in the 
event of there being no Issue of the Princess Anne 
of Denmark, King William, in a speech delivered 
in Parliament, invited the consideration of his &ith- 
ful commons to the subject, and a Bill was brought 
in founded on resolutions agreed to by that body. 
As the bill afterwards passed (12 & 13 WilL 3, c. 
3), it contiuned in the third clause, not only regula- 
tions relating to the succession of the Crown, but 
also the following provision: — ** That after^the said 
'* limitation shall take effect as aforesaid, judges' 
" commissions be made quamdiu se bene geateritit, 
** and their salaries osceitained and established ; 



<' but upon the address of both Houses <^ Parlia- 
" ment it may be lawful to remove them." This 
provision, which was to take effect after the death 
of the Princess Anne of Denmark without issue, 
waa introduced into the Act without any record for 
the reasons which called for it ; and it is probable 
that King William, whose speech has no reference 
to judges whatever, was not aware of the extraordi- 
nary limitation of prerogative which the Act en- 
tailed upon succeeding sovereigns of England. Those 
persons who defend this provision do so on the 
alleged grounds that it rendered the judges inde- 
pendent of the Crown, and is the foundation of 
liberty, and the palladium of justice ; for judges 
are no longer subject to any improper influence of 
the Crown. I do not myself see the force of such 
reasoning — some of the greatest lawyers that ever 
lived held their commission from the Crown during 
pleasure, and it is a gratuitous assumption to suppose 
that tl'.e Crown, the ministers of the Crown, and the 
Privy Council, would attempt to poison the source 
of justice by improperly influencing a judge in the 
performance of his duties. The reasoning also im- 
plies the existence of judges of a most depraved and 
corrupt nature, for only such would permit them- 
selves to be so influenced. The influence of the 
Crown, if exercised, would be equally potent, and 
quite as effective with such men, whether they held 
their commissions during pleasure, or during good 
behaviour. The judges represent the person and 
Majesty of the Queen in the exercise of her highest 
and most sacred duties. The Queen is the supreme 
civil magistrate and the representative of justice, 
and the judges exercise her authority by commission. 
Looking to their high and dignified position, it is 
fitting that they should be independent of external 
influences ; but it was suspecting justice in its 
highest position to place the representative above 
the power of the Sovereign. I can see no reason for 
the alteration which was made in the ancient law of 
England, by the statute to which I have referred ; 
but having been made, I see no reason for altering 
it. It is remarkable, however, that the sixty-five 
county court judges do not hold their office by any 
such secure tenure ; for by the 18th section of the 
9 & 10 Vict., 0. 96, they may be removed by the 
Lord Chancellor for inability or misbehaviour. If 
regard be had to the &ct that in the House of 
Commons there are one hundred and fifteen hon« 
curable members learned in the law, it will be seen 
how utterly improbable it is that an address would 
ever be agreed to for the removal of a judge. The 
discussion would be endless, and a sufficient differ- 
ence of opinion would be displayed to secure 
immimity. The irresponsible nature of a judge's 
office is therefore manifest. 

There is an influence which naturally flows from 
this state of things which exerts an evil effect upon 
the country. It renders the bar of England less 
independent ; for the prospect of promotion must 
be looked for through the portals of the House of 
Commons; for the political party who may have 
the ascendency in that body have the bestowal of 
vacant judgships. Members of the* bar, therefoi-e, 
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naturally aspire to the honour of becominglegislatorB, 
and attadi tbemselyes to one or other of such political 
parties ; and in proportion as they become humble 
followers of any party, they cease to be independent 
gentlemen. One evil consequence of this system 
is, that a thick-^nd-thin pulitical partisan, howeyer 
unqualified by private character and legal attain- 
ments, yet, if a good debater and a useful party man, 
feels certain of promotion, and that his chances of 
success are greater than other members of the bar 
who, however worthy and eminent in their pro- 
fession, ate liable to be passed over. Our observation 
leaches us that if this be not always the rule, the 
exceptions are few. I am aware that many well- 
meaning persons defend such system as essential to 
the working of our constitution. No minister, say 
they, can expect support unless he rewards his 
supporters, and the lawyers are the ready debaters 
in the House of Commons, and the most useful 
supporters of a government. I deny that there is 
any such necessity in a minister as this argiunent 
implies; the minister who has to purchase support, 
by the very act betrays the honour of his country, 
and proves that his position is spurious. That the 
support of the members of the bar is courted, is 
manifest from the course of modem legislation, and. 
its practical tendency to favour such body as a 
dass. Attorneys who formerly held the office of 
judge in the courts for recovery of small debts, and 
who also held the office of uuder-sherifis, and as 
such executed writs of inquiry, and writs of trial, 
are now put aside as judges for the exclusive service 
of members of the bar. The judges of the superior 
courts are entrusted with the appointment of taxing 
masters, and were doubtless appointed to perform 
such duty of selection from their position and 
learning, in the belief that they were the most com- 
petent to select the best qualified persons. In the 
discharge of this great public trust they do not con- 
sider it improper or derogatory to their position to 
treat such appointments as private patronage, and 



country that most of our great lawyers are too much 
occupied in their profession to become the daily 
supporters of a political party. 

A slight change in the mode of selecting the 
judges would, without interfering with an inde- 
pendent support to a Ministry, always secure the 
best men for the office of judge. With a really good 
man (a sound lawyer, a man of patience, of learning, 
of good temper, and of an equitable and liberal 
judgment) the miscarriage of justice would be almost 
impossible ; and it would matter very little whether 
he held his office during pleasui'e, or during good 
behaviour. The present system of appointment, 
and the constitutional position of the judges, is, to 
say the least of it, calculated to create carelessness 
in the discharge of their duties, and a disregard of 
consequences ; and this may possibly* be one cause 
of the miscarriages of justice, of which clients so 
frequently complain. Another marked cause is the 
apparent want of time in some of the judges to hear 
the matters before them. In order to get through 
the list of causes, we not unfrequently see that the 
&cts are sometimes guessed at ; and a decision is 
given before the real circumstances of the case are 
ascertained. Nine times out of ten the decisions 
may be right, but the exception is the evil. With 
a little more patience, and a little more time, thera 
would be no exception to complain of. I do not 
think it is the duty of judges to compete with each 
other in the despatch of business. Diligence, 
patience, urbanity, and a conscientious discluurge of 
their duty, is all that can reasonably be expected 
of them ; and if the exigencies of the suitors create 
more business than a judge can physically get 
through, it is the duty #f the State to provide assist- 
ance, and not for the judge to become hasty in the 
discharge of his duties. 

Mr Joseph Brown, with great ability, has exposed 
defects in our common law system of trial by jury, 
which renders it unnecessary for me to do moro 
than refer to imperfections in this portion of our 



to nominate barristers to such offices without regard judicial system. There is no more potent agent in 



to their want of special training for the office, a 
proceeding which is about as rational as the appoint- 
ment of a physician would be as house surgeon in a 
public hospital. The solicitor to the Treasury, and 
the solicitors to the public depai-tments, are mostly 
selected from barristers. And as they are not 
qualified to act as attorneys in courts of justice, the 
country has to pay for agents for transacting the 
legal business of the State, in addition to the offi- 
cial's salary. An undue stimulus is thus given to 
follow the profession of a barrister, and this circum- 
stance will in some measure account for the &ct 
that of late years, while the number of attorneys 
has remained stationary, the number of barristers 
has more than doubled. It is not under such 
circumstances surprising, that many enter the pro- 
fession who are disappointed in their expectations ; 
and if we consider the great public benefit of having 
a body of highly educated aud honourable men as 
advocates, the evils of stimulating increased num- 
bers, whereby half are disappointed, will be readily 
appreciated. It is a fortunate circumstance for the 



warping the judgment of mankind than prejudice. 
Juries are frequently under such influence, and, un- 
conscious of its existence, they frequently allow it 
to sway their opinions, and give decisions which 
more unbiassed men would avoid. The alteration 
made by the Common Law Procedure Act in the 
formation of special juries, is, in my opinion, calcu- 
lated to increase this evil. Under the old system, 
a man suspected of a "bias*' was put aside by one 
of the attorneys, and the gross list of 48 jurora was 
made up of sound men. The present system ex- 
cludes the judgment of professional men in the 
selection of special jurors, and procures only a better 
class of common jurymen, at a greater expense. I 
think that men of the greatest intelligence should 
be summoned on juries, and that they should form 
part of the court, and feel that their position is one 
of honour, and the judge should be jointly responsible 
with them for the verdict. In cousts of equity the 
judge decides, and no prudent thinking person will 
in such courts ever exchange the judgment of an 
intelligent judge for that which, under existing 
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prcoedure, may be the judgment of a pr^adiced 
jury. 

From this brief sketch of our judicial system it 
will be seen that there are many combining causes 
which contribute to make up the great uncertainty 
in the administration of justice, so dreaded by 
clients. To remoye these evils I think that the 
appointment of a minister of justice is a necessity. 
There is no really responsible htad of the law. The 
Lord Chancellor in the House of Lords, and the 
Attomey*General in the House of Commons, over- 
burdened as they are with onerous duties, are poor 
and most inefficient substitutes for a high public 
officer who should be specially charged with the 
superyision of law and justice. 

But yery recently the Lord Chancellor, then At- 
tomey-Generalf declared in the House of Commons 
that the compensation of £20,000 a- year, proposed 
to be giyen by the Bankruptcy Bill, introduced into 
Parliament during the last session, was the penalty 
the country would pay for past illjudged alterations 
in the law. I belieye that this sum represents a 
yery small proportion of the actual cost of misguided 
legal legislation. Some idea of the mischief arising 
from being misled by eager law reformers, may be 
obtained from the recent statistical returns of Mr 
Redgraye, who. in a manner not to be mistaken, 
has confirmed the learned Attorney-General's state- 
ment as to the penalties paid by the nation for rash 
changes, termed *' reforms.** In truth such measures 
haye been more injurious to the profession than to 
the public, for the latter haye only suffered frx>m 
the increased uncertainty of justice, consequent 
upon frequent changes, while professional men haye 
lost their Hying. If we con^pare the retmn of the 
number of writs issued in the superior courts in the 
year 1859, with that of the preylous year 1858, 
there appears to be a felling o£f of sixteen and a half 
per cent, in the suits commenced. If there existed 
returns of the number of writs issued before the 
passing of the County Courts' Act, the full extent 
of the eyil of modem changes to professional men 
could be made apparent. Mr Redgraye's returns 
show that the totid number of writs of summons 
isssued in 1859, was only 86,277, being an ayerage 
of 8 writs to one-half of the existing practising 
attorneys, and 9 writs to the other or more fortunate 
half, the profit on which would about pay the 
amount of their certificate duty. Of such number 
of suits commenced, the great mass were settled or 
arranged in the first stage of proceedings, only 2,029 
being carried on and entered for trial, and of this 
latter number only 965 were actually tried, or about 
2 per cent, of the number of actions commenced. 
This show* as a result that there are 5 attorneys to 
eyery cause set down for hearing, and 1 1 attorneys 
to eyery cause actually tried, or that on an ayerage, 
once in fiye years eyery attorney has the good 
fortune to haye a cause set down to be tried, and 
once in eleyen years eyery attorney has a cause 
tried. 

The total amount rccoyered in the actions tried 
was £153,265, The salaries of the 1 5 judges and 
Crown officer charged upon the Consolidated Fund is 



£85,602, which f^yes an ayen^ cost of £89 15$. 4d 
for eyery cause tried, exclusiye of feea leyied by 
officers of the Court, and carried to the fee fund 
account. If the expense of the Court be contrasted 
with the amount reooyered, it giyes as a result 1 U. 
2d. in the pound as the cost, or 65 and one-sixth 
per cent (exclusiye of fees). 

Before the passing of the County Court Act, the 
practice in the common law courts was the chief 
means of support to professional men. We haye 
seen, and still see around us, great firms broken 
up, and professional men of long standing, after a 
life-time of industry fell to decay. Mr Bedgraye's 
returns show the cause of this ohimge so fer as relates 
to the courts of common law. 

The existing County Court system is the i^fspring 
of the reform mania, and some instructiye fects are 
to be gathered fit>m the statistical returns respecting 
them to which I haye referred. 

The patronage created and placed at the disposal 
of the State by this measure was the most con- 
siderable which has arisen from modem reforms. 
The cost of these courts for the year 1859 appears, 
from the financial accounts and ciyil seryice 
estimates, to be as follows: — 

65 Jadges' ularies, charged on the Con- 

eolidated Fund, . . £76.800 

Treasurers, .... 18,050 

Travelling expenses of Judges, . 15,000 
Travelling expenses of treasurers and 

their clerks, . . . 5,00) 

Allowance for clerks, . . 4.100 

Compensation annuities, • . 4,000 

Advance from civil contingencies, . 35,000 

Court houses, stationer, &c., 85,000 



Salaries of registrars and hsUiib in part 
paid out of fees of court, • 

Making a total of 



£33*2,050 

288,393 

£531,313 



The tax j aid by the country appears to be up- 
wards of a quarter of a million sterling, and rather 
less than a quarter of a million is leyied upon the 
suitors in the shape of fees. 

Mr Bedgraye's return at page 132 giyes the total 
number of plaints entered as 714,562 of which 
number 41,646 appear to be csises whidi, before the 
County Court Act passed, would haye been sued 
for in the superior courts. The total amount re- 
ceiyed through the instrumentality of these courts 
was j£851,732, and the fees leyied upon the suitors 
1*215,623. These resulu show that the total cost 
of the County Court syetem is 12«. 3id in the pound 
on the amounts recbyered, or GOi per cent., of which 
sum the suitors contribute in the shspe of fees 5$. 
in the pound, or 25 per cent. It appears also that 
there were 27,^84 warrants of commitment issued, 
and 9,003 debtors imprisoned. 

(To he continued. J 
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THE SUSPENSION OF THE WRIT OF HABEAS CORPUS IN THE FEDERAL 

STATES OF AMERICA. 



A VERT important Constitutional question has been 
stirred in t&e Federal States of America regarding 
the right to suspend the writ of habtoi carpui by 
the President. The constitution of the late United 
States was in all essential particulars the same as 
our own. Among our neighbours in the South, 
as in this part of the Island, it is a well settled 
point of Constitutional Law that the writ of hdheoi 
corpus, and the Act of 1701, cap. 6, called our Scot- 
tish Habeas Corpus Act, cannot be suspended by 
the Sovereign. It is the Legislature alone who have 
the power to do this. This has been fixed by sta- 
tute and precedent so firmly beyond all question, 
that no statesman who valued his character, his 
place— -we had almost said his head — would venture 
to advise the Sovereign to assume so despotic a 
power. Far less would he think of advising his 
bovereign to act as if there were uo law for the 
protection of individual liberty, and apprehend and 
imprison by military power alone. That this is 
beyond the power of the American President, as 
well as our Sovereign, seems to be the opinion of the 
Chief Justice in the Supreme Court at Washington, 
(Chief Justice Taney,) and as interesting at the present 
time, we subjoin the learned judge*s opinion, and 
some particulars of the case, in which he proceeded. 
In May last a Mr John Merryman, of Baltimore, 
was apprehended in his bed by an armed force, and 
carried to Fort M^Henry. He thereupon adopted 
the usual steps to obtain his liberation by suing out 
a writ of Habeas Corpus, On Merryman's petition 
an order was granted, and a writ was issued. The 
writ was served on Greneral Cadwalader, then in com- 
mand of Fort M'Henry, who, by Colonel Lea, made 
a return refusing to give up Merryman, alleging as 



his authority for the refusal, the authority of the 
President. The Chief Justice finding law overborne 
by the sword, drew up his opinion on the points 
involved, which are — lst» that the President, under 
the constitution of the United States, cannot 
suspend the privilege of the writ of habeas corpus, 
nor authorise a military officer to do it ; and, 2nd 
a military officer has no right to arrest or detain 
a person not subject to the rules and articles of war, 
for an offenoe against the laws of the United States, 
except in aid of the judicial authority, and subject 
to its control; and if the party is arrested by the 
military, it is the duty of the officer to deliver him 
over immediately to the civil authority to be dealt 
with according tp law. We subjoin the substance 
of the opinion of the Chief Justice. — 

The clause of the constitution which authorizes the 
suspension of the priyilege of the writ of habeaa corptu, 
is in the 9lh section of the 1st article. 

This article is devoted to the legislative department 
of the United States, and hns not the slightest reference 
to the executive department. It begins by providing 
"that all legislative powers therein granted shall be 
" vested in a Congress of the United States, which shall 
" consist of a Senate and House of Bepresentatives ; " 
and after prescribing the manner in which these two 
branches of the legislative department shall be chosen, 
it proceeds to enumerate s^iecifically the legislative powers 
which it thereby grants ; and, at the conclusion of this 
specification, a clause is inserted giving Congress " the 
" power to make all laws which may be necessary and 
" proper for carrj'ing into execution the foregoing powers 
** vested by this oonstitulion in the government of the 
" United Statics, or in any department or office thereof." 

The power of legislation granted by this latter clause 
is by its words carefully confined to the specific objects 
before enumerated ; but as this limitation was unavoid- 
ably somewhat indefinite, it was deemed necessary to 
guard more effectually certain great cardinal principles 
essential to the liberty of the citizen, and to the rights 
and equality of the States, by denying to Congress, in 
express terms, any power of Icgishition. over them. It 
' 2 
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was apprehended, it Boems, that such legislation might 
be attempted, under the pretext that it was necessary 
and proper to carry into execution the powers granted ; 
and it was determined that there should be no room to 
doubt where rights of such vital importarce were con- 
cemedi and accordingly this clause is immediately followed 
by an enumeration of certain subjects to which the 
powers of legislation shall not extend ; and the great 
importance which the framers of the constitution attached 
to the privilege of the writ of habeas corpus to protect 
the liberty of the citizen, is proved by the fact that its 
suspension, except in cases of invasion or rebellion, is 
first in the list of prohibited powers, and even in these 
cases, the power is denied, and its exercise prohibited, 
unless the public safety shall require it. 

It is true that in the cases mentioned. Congress is of 
necessity the judge of whether the public safety does or 
does not require it, and their judgment is conclusive ; 
but the introduction of these words is a standing 
admonition to the legislative body of the danger of sus- 
pending it, and of the extreme caution they should exer- 
cise before they gave the government of the United States 
such power over the liberty of a citizen. 

It is the second article of the constitution that provides 
for the organization of the executive department, and 
enumerates the powers conferred on it, ana prescribes its 
duties ; and if the high power over the liberty of the 
citizen now claimed was intended to be conferred on the 
President, it would undoubtedly be found in plain words 
in this article ; but there is not a word in it that can 
furnish the slightest ground,to justify the exercise of the 
power. 

The article begins by declaring that the executive 
power shall be vested in a President of the United States 
of America, to hold his office during the term of four 
years, and then proceeds to prescribe the mode of election, 
and to specify in precise and plain words the powers 
delegated to him, and the duties imposed upon him. 
And the short time for which he is elected, and the narrow 
limits to which his power is confined, show the jealousy 
and apprehensions of future danger which the framers 
of the constitution felt in relation to that department of 
the government, and how carefully they withheld from 
it many of the powers belonging to the executive branch 
of the English government, which were considered as 
dangerous to the liberty of the subject, and conferred 
(and that in clear and specific terms) those powers only 
which were deemed essential to secure the successful 
operation of the government. 

He is elected, as I have already said, for the brief term 
of four years, and is made personally responsible, by im- 
peachment, for malfeasance in office. He is from necess- 
ity and the nature of his duties the commander-in-chief 
of the army and navy, and of the militia, when called into 
actual service. But no appropriation for the support of 
the army can be made by Congress for a longer term 
than two years ; so that it is in the power of the succeed- 
ing House of Representatives to withold the appropria- 
tion for its support, and thus disband it, if in their 
judgment the President used or designed to use it for 
improper purposes. And although the militia, when in 
actual service, are under his command, yet the appoint- 
.ment of the officers is reserved to the States, as a secu- 
rity against the use of military power for purposes 
dangerous to the liberties of the people or the rights of 
the States. 

So, too, his powers in relation to the civil duties and 
authority necessarily conferred on him, are carefully re- 
Btricted, as well as those belonging to his military char- 
acter. He cannot appoint the ordinary officers of 
government, nor make a treaty with a foreign nation or 
Indian tribe, without the advice and consent of the 
Senate, an(t cannot appoint even inferior officers, unless 
he is authorized by an act of Congress to do so. He is 



not empowered to arrest any one charged with an ofience 
against the United States, and whom he may, from the 
evidence before him, believe to be guilty ; nor can he 
authorize any officer, civil or military, to exercise this 
power ; for the 5th article of the amendments to the 
constitution expressly provides that no person ** shall be 
" deprived of life, liberty or property, without due pro- 
" cess of law '' — that is, judicial process. 

And even if the privilege of the writ of habeas corpus 
were suspended by act of Congress, and a party not 
subject to the rules and articles of war was afterwards 
arrested and imprisoned by regular judicial process, he 
could not be detained in prison or brought to trial before 
a military tribunal ; for the article in the amendments 
to the constitution immediately following the one above 
referred to— that is, the 6th article — provides that " in 
** all criminal prosecutions the accused shall enjoy the 
'' right to a speedy and pubUo trial by an impartud jury 
" of the State and district wherein the crime shall have 
'' been committed, which district shall have been pre- 
" viously ascertained by law, and to be informed of the 
" nature and cause of the accusation ; to be confronted 
" with the witnesses against him ; to have compulsory 
" process for obtaining witnesses in his favour, and to 
** have the assistance of counsel for his defence." 

And the only power, therefore, which the President 
possesses, where the ** life, liberty, and property ** of a 
private citizen is concerned, is the power and duty pre- 
scribed in the third section of the second article, which 
requires " that he shall take care that the laws shall be 
*' faithfully executed." He is not authorized to execute 
them himself, or through agents or officers, civil or 
military, appointed by himself, but he is to take care 
that they be faithfully carried into execution, as tbev 
are expounded and adjudged by the co-ordinate branch 
of the government to which that dutv is assigned by the 
constitution. It is thus made his duty to come in aid 
of the judicial authority, if it shall be resisted by a force 
too strong to be overcome without the assistance of the 
executive arm ; but in exercising this power, he acts in 
subordination to judicial authority, assisting it to execute 
its process and enforce its judgments. 

With such provisions in the constitution, expressed in 
language too clear to be misunderstood by any one, I can 
see no ground whatever for supposing that the President, 
in any emergency or in any state of things, can authorize 
the suspension of the privileges of the writ of habeas 
corpus, or arrest a citizen, except in aid of the judicial 
power. He certainly does not faithfully execute the laws 
if he takes upon himself legislative power by suspending 
the writ of habeas corpus^ and the judicial power also by 
arresting and imprisoning a person without due process 
of law. Kor can any argument be drawn from the nature 
of sovereignty, or the necessity of government^ for self- 
defence in times of tumult and danger. The government 
of the United States is one of delegated and limited 
'powers. It derives its existence and authority altogether 
from the constitution, and neither of its branches, 
executive, legislative, or judicial, can exercise any of the 
powers of government beyond those specified and granted; 
for the 10& article of the Amendments to the Constitution 
in express terms provides that <' the powers not dele- 
'' gated to the United States by the constitution, nor 
'^ prohibited by it to the States, are reserved to the 
'' States respectively, or to the people." 

Indeed, the security a^nst imprisonment by executive 
authority provided for in the 5th article of the Amend- 
ments to the Constitution, which I have before quoted, 
is nothing more than a copy of like provision in the 
English constitution, which had been firmly established 
before the declaration of independence. 

** To make imprisonment lawful, it must l)e either by 
''process of law, from the courts of judicature, or by 
''warrant from some legal officer having authority to 
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"commit to prison." And the people of the United 
Colonies, who nad themselves livea under its protection 
while thej were British subjects, were well aware of the 
necessity of this safeguard for their personal liberty. And 
no one can belieye that in framing a government intended 
to inuffd still more efficiently the rights and liberties 
of the dtizen against executive encroachment and oppres- 
sion, they would have conferred on the President a power 
which the history of England had proved to be dangerous 
and oppressive in the hands of the crown, and which the 
people of England had compelled it to surrender, after a 
long and obstinate struggle on the part of the English 
Executive 1o usurp and retain it 

The right of the subject to the benefit of the writ of 
habeoM eorptu, it must be recollected, was one of the 
great points in controversy during the lonff struggle in 
England between arbitrary government and free mstitu- 
tions, and must therefore have strongly attracted the 
attention of the statesmen engaged in framing a new, and 
as they supposed, a freer government than the one which 
they had thrown off by the revolution. For from the 
earlierst history of the common law, if a person were 
imprisoned, no matter by what authority, he had a right 
to the writ of habeas corpus to bring his case before the 
King's Bench ; and if no specific offence was charged 
against him in the warrant of conunitment, he was 
entitled to be forthwith discharged ; and if an offence 
was charged which was bailable in its character, the 
court was bound to set him at liberty on baiL And the 
most exciting contests between the crown and the people 
of England, from tbe time of Magna Oharta, were in 
relation to the privilege of this writ ; and they continued 
until the passage of the statute of 31st Chas. II., com- 
monly known as the great Habeas Corpus Act 

This statute put an end to the struggle, and finally and 
firmly secured the liberty of the subject against the 
usurpation and oppression of the executive bnmch of the 
government It nevertheless conferred no new right 
upon tbe subject, but only secured a right already exist- 
ing ; for, although the right oould not justly be denied, 
^ere was often no effectual remedy against its violation. 
UntU the statute 13th Wm. III., the judges held their 
offices at the pleasure of the king, and the influence 
whidi he exercised over timid, time-serving and partisan 
judges, often induced them, upOn some pretext or other, 
to refuse to discharge the party, although entitled by law 
to his discharge, or delayed their decisions from time to 
time, so as to prolong the imprisonment of persons who 
were obnoxious to the king for their politi<»l opinions, 
or had incurred his resentment in any other way. 

The Constitution provides, as I have before said, that 
" no person shall be deprived of life, liberty, or property, 
<' without due process of law." It declares that '* the 
^ right of the people to be secure in their persons, houses, 
** papers, and effects, against unreasonable searches and 
" seizures, shall not be violated, and no wtirrant shall 
''issue, but upon probable cause, supported by oath 
" or affirmation, and particularly describing the place to 
" be searched, and the persons or things to be seized." 
It provides that the party accused shall be entitled to a 
8p^y trial in a court of justice. 

And these great and fundamental laws, which Congress 
itself oould not suspend, have been disregarded and 
suspended, like the writ of habeas corptu, by a military 
order, supported by force of arms. Such is the case 
now before me, and I can only say, that if the authority 
which the Constitution has confided to the judiciary de- 
partment and judicial officers may thus upon any pretext 
or under any circumstances be usurped by the military 
power at its discretion, the people of the United States 
are no longer living under a government of laws, but 
every citizen holds Ufe, liberty, and property, at the will 
and pleasure of the army officer in whose military district 
he may happen to be found. 



A MINISTER OP JUSTICE. 
C Continued from November,) 

If the cost to the different cocmties of sach pri- 
soners be taken into accoant and added to the gross 
costs of the county court system, I am persuaded 
that the sum total would considerably exceed the 
amount of judgments recovered. It would there- 
fore, be a wise economy and a saving to the country 
for the state to pay all small debts less discount for 
collection now levied by county court agents, and 
to abolish the courts. 

Tbe great cost to the country of county courts is 
but the smallest evil arising from this favourite pro- 
duction of reform. In principle the system aims at 
collecting the mercantile debts of the country by 
means of officials who have been created to take the 
place of attorneys. The public suffer from being 
debarred from the services of educated professionsd 
men, there being no option left to them but either 
to employ an ageut and pay his commission, or to 
take upon themselves the loss of time and trouble 
consequent npon county court proceedings. For- 
merly attorneys were resorted to by the public to 
transact their business and get in their debts, and 
upon a letter written by the attorney, or upon issu- 
ing and service of process, they obtained payment, 
two per cent, only of the cases, as appears by Mr 
Redgrave^s tables, requiring to be tried by a jury. 
The client was saved time, trouble, and expense by 
such system, while county courts entail all three 
upon the suitor. There are also heavy costs be- 
yond the county court allowance, which deter per- 
sons from resorting to them, and they prefer losing 
their debts, and marking them as bad in their 
ledgers, rather than resort to the county court. 
The superior courts are pratically closed for the 
recovery of small debts, and the services of attor- 
neys are in substance denied by special enactment. 

This cursory view of our tribunals I think war- 
rants my assertion that a minister of justice is neces- 
sary to be responsible to the country for all measures 
affecting the administration of justice introduced 
into Parliament. But in addition to the many facts 
to which I have adverted, there appears to have 
been 124,861 persons committed to prisan during 
the same period, of which number 15,120 were 
county court and superior court commitments for 
debt, leaving 111,741 persons committed for crimi- 
nal offences. Here there is surely more than enough 
to call for a responsible head. Besides the enormous 
outlay entailed by so much crime, there have been 
numerous commissions issued by the Crown, which 
have entailed large outlay, and which would have 
been saved had there been a permanent responsible 
minister of justice charged with the duty of investi- 
gating all proposed defects in law or justice. 

If these reasons are not sufficient, let ns look 
around upon our vast colonial empire, whose claims 
to be considered in the administration of justice 
cannot be overlooked. An appeal to the Queen in 
council, with its attendant expense, is the only means 
of redress for the miscarriage of justice in British 
colonies, and the existence of a minister of justice 
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woiild render colonial courts more carefal in the 
discharge of their daties, and the necessity for 
appeals wonld be less freqaent 

It may be that the noyelty of my proposal may 
savour so much of innoYation that it may be deemed 
imadTisable that it should be adopted I abstain 
from discussing the details of such an office if it 
were created, or I might show that beyond creating 
responsibility in the place of irresponsibility, control 
and order, where there is now disorder, the change 
is not formidable. Whether I am correct in my 
opinion or not, I am well satisfied that something 
ought to be done to get rid of the distrust whi(£ 
modem legislation has created. When men of for- 
tune, of education, and considerable influence, speak 
ill of justice, as I haye heard them do, and comphiin 
of its uncertainty and eyils, it is time to examine 
the correctness of such complaints. I think that an 
undue prejudice has been created against a great 
and noble profession ; and with the control of a res- 
ponsible minister of justice, if he fairly discharged 
his duties, such prejudice would soon die away, and 
altogether disappear. England is still the foremost 
country in the world ; the first in arts, in sciences, 
and literature, and her system of laws has been the 
model of surrounding nations. It will be a reproach 
to us if we do not always retain this proud position, 
and if there is room for complaint of our judicial 
systems, I think I hare fairly expressed it, and in 
adyocating the appointment of a minister of justice, 
that I haye suggested a suitable remedy. 



Latin Phbisvs and Maxiks; (Jollegtbd from 
THs Inshtdtional and other Wbitbrb on 
Scotch Law ; with Translations and Illus- 
trations. By John Tratnbr, Esq., Adyocate. 

EvxRT science has iia technological phrases, and 
the more refined or the more highly cultiyated a 
science is, the more technical — that is, the more 
exact — do its definitions and phraseology become. 
To the uninitiated the language of science is mere 
gibberish, and is liable to be treated with ridicule 
and contempt. This happens to the science of law 
eyery day. Its forms, its fictions, and its peculiar 
language, accumulated and refined through a course 
of two thousand years, has so far departed from the 
language of literature, that it has famished a ready 
source to the satirist and the wit, both within and 
without the profession. It h Lord Bacon, we think, 
who says that the forms and technicalities of law are 
the penalties we pay for our liberties. We may be 
partial to our own system of jurisprudence, and so 
misjudge; but, though we haye our peculiar law 
language, yet we think there are fewer of these 
technicalities in Scots law than in some others, al- 
though we do not admit that it is a whit behind 
these in exactitude and refinement. On the con- 
trary, our neighbours in the South bear the best of 
all eyidence to these high qualities by having silently 
adopted certain parts of our system, both in prin- 
ciple and practice, which were peculiarly different 
from their own. And it would form a curious trea- 



tise were one to go oyer the legislation of England 
for the last thirty years, and point out the many 
importations of Scottish law and practice into 
the laws and practice of England, without the 
slightest acknowledgment, if, in some instances, 
the source of the inspiration is not directly re- 
pudiated.* In the Roman law we haye the chap- 
ter de verborum significcUhnef explaining the more 
recondite words and phrases in that law ; and, fol- 
lowing the example, we haye, in our own law. Sir 
John Skene's "Exposition of the dilficil words and 
" terms oonteined in the four Buikes of the B«giam 
" Majestatem, and uthers : in the Acts of Parlia- 
"ment, Infeffcments, and used in the practique 
"of this Realme, with diyers rules and common 
"places or principall grounds of the Lawes;" 
and usually known by the same title as the 
16th chapter of the 50th book of the Digest 
Since his time we know of no work of a similar 
kind, except Halkerson's " Definitions of the Latin 
Phrases found in Erskine;" and that is but a 
meagre and by no means satisfactory work. The 
yalne of a chapter of definitions of law phrases, 
especially Latin phrases, as found and applied in our 
law books, is well known to the student of law ; for 
eyen if he should haye Cicero and Tacitus at his 
finger-ends, that will not, in many cases, assist him 
in arriying at a correct definition. And what shall 
we say of that rather numerous class of practising 
lawyers who may only haye been blessed in their 
youth with a " handful of Latm " and " a pinch of 
Greek," and who, in reading Stair or Erskine, 
stumble across a phrase which they would hesitate 
to quote or pronounce, if they were prudent, and 
who haye but a yery dim idea of its meaning. To 
that class the book now before us will be inyaluable; 
and we can well belieye what is said for the pub- 
lisher in the preface, that such a work has been 
frequently asked for ; and we are pretty certain that 
it will be both useful and acceptable. The work is 
in the form of a dictionary, taking the phrases 
according to the order of the alphabet. This 
arrangement is, perhaps, as good as any other, 
although our own leaning would haye been infayour 
of one in which the subject matter of the maxim or 
phrase would haye been the basis of arrangement, 
and adapted to the familiar diyision of our law trea- 
tises. As to the manner in which Mr Trayner has 
performed his task we can speak with some confi- 
dence, for we haye gone oyer the greater portion of 
his book, and haye found it all one could wish in 
definition and illustration; we can, therefore, highly 
recommend the book to students, as well as to oar 
brethren in practice. We obserye the work has had 
the adyantage of haying been reyised by Professor 
Swinton and Sheriff Hallard. 

* We understand Sir Archibald Alison, the learned 
Sheriff Principal of Lanarkshire, has long had such an 
examination in Tiew, and has gone a good waj in hla 
research. 



NOTICE OF ADMISSION. 
Donald Fraser, writer, Pitlochry, was, after ex- 
amination, admitted a procurator before the Sheriff 
and Commissary Courts of Perthshire, on lltb 
October, 1861. 
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SHERIFF 00I7RT, GLASGOW. 

(BiB Shkbot Glabstobd Bill.) 

Betd V, Gallowat'8 Tbustxb. 

Bankroptoj^PxefiBreiioe— Funeral Expenseft— Ranking. 
— An ordinary action ogahtMt (ke trustee on a hanhrvpt 
estate, for medicines and medical attendance^ tneom- 
petent; (1) where the trustee has not so conducted Atm- 
self as to render the claim- nugatory; (2) or to make 
hbnself personally liable; or (8) where Ae pursuer 
has already lodged a claim in the sequestration. 

This waa an aetion for reooraiy of £43 14a 6d, for 

medidnea and medical attendance on the bankrapt, now 
deoeaaed, daring hia laat illneaa, inolading two oonaulta- 
tion ftea paid bj the pozaner. The aammoDB atated that 
*'the Bom aned for waa a preferable debt againat the 
bankrupt estate, and the defender, aa tmatee thereon, 
having realised funds more than sufficient to meet the 
same, waa bound to make payment thereof in full,'* and 
the usual words of style followed, that he refused or 
delayed to pay. In the minute of defence it waa pleaded. 
Preliminary, (1) The preaent aetion is excluded by the 
Bankruptcy (Scotland) Act, 1856, in virtue of which Mr 
GaUoway's estates were sequestrated, and which required 
all creditors claiming to be ranked in order to draw a 
dividend or payment preferably, to lodge their claims 
and grounds of debt with the trustee; (2) The pursuer 
is barred £rom raiaing the present action, by having lodged 
iu the aequeatration the affidavit herewith produced, 
and upon which the trustee will abjudicate in terms of 
the statute; (8) The charges in the account now sued 
for are too vague, and are in ezceas of thoae in the 
account lodged with the affidavit, by the sum of £9 98: 
Merits. The estates of the late Mr Galloway were se- 
questrated, at his own instance, on the 10th of June, 
1868, in terms of the foresaid sUtute, and the defender 
was elected trustee thereon, and his election confirmed 
upon the 22d day of June, 1858. Mr Galloway died 
upon the 8d or 4th of July thereafter. (2^ The eatatea 
belonging to the bankrupt, in virtue of said statute and 
of the act and warrant in the defender's favour, became 
vested in him aa trustee foresaid, subject to such prefer- 
enoea aa existed at the date of the sequestration, and of 
those only. (8) The account incurred by the bankrupt 
to the pursuer, was not a preferable claim at the date of 
the sequestration, and did not by the subsequent death 
of the bankrupt become so, and ao far as incurred subse- 



quent to the date of the Beqaeatratkui, la not entitled to 
be ranked in order to a dividend firom the ertate. (4) 
In any view the pursuer waa not entitled to more than 
he daima in the affidavit lodged on the estate and waa 
bound to wait the iaiue of the deliverance of the trustee 
on that claim; the estate not being yet in a poaition to 
divide any funds, and it being doubtful from the present 
position of the estate and the litigationa in which it is in- 
volved, whether there will be sufficient funds to pay all 
the preferable debta, and the expenses inounred by the 
trustee. 

The record waa then dosed. At the debate the defonder 
dted the foUowing anthoritiea:— BeZTt Com. 5th ed. p. 
156; Peter v. Jftmro, 26th July, 1794, EM. 226, M. 
11852 ; Elchies^ funeral charges^ 8; Saunders v. Hewat^ 
19th Feb., 1822, 1 Shaw and BaBantyne^ 888; Lawson 
V. Maxwell, 12th Feb., 1784, F.C., 227, M. 4478; and 
Bankruptcy Act, (1856), aec. 49, 102, 121, 128, and 126. 

The Sheriff-Substitate pronounced the following Inter* 
locator which haa been acquiesced in: — 

Having heard partial' pioeimton and reviewed the process; 
Ilndi it admitted by the puxsoer that he has lodged a cbdm in 
the lequeetration of James Gallowfty, on whose lequestnted 
estate the defender is trustee, for the debt now aued for, 
and there is no averment in the summons that the defender 
haa so conducted himself as trustee, as to render said daim 
nugatoiy, or to make himself personally liable to the pur^ 
suer ; aU that Is set forth in the summons beinff, that although 
the defender as trustee has realised sufficient rands, he refuses 
or delays to make payment to the pursuer of the amount of his 
daim: Finds that the pursuer has a remedy against such 
refusal or delay in the sequestration process^ and is not en- 
titled in the drcumstances to get out of the provisions of the 
Bankrupt Act, and insist on an ordinary action against the 
defender: Therefore sustains the first and second preliminary 
pleas, and dismisses the action; Finds the pursuer liable in 
expenses, allows an account thereof to be given in, and remits 
the same to the auditor to tax and report and decerns. 

Act. J. M. Tatlob. Alt. P. M'Leod. 



6th DXCSICBXB, 1860. 

SHKBIFF COUBT, GLASGOW. 

(Ma Shsbiff Smith.) 

W. & G. Fairlky v. Thomsons, Ritchie & Chaig, 

AMD DrTSDALKS & Co. 

Sale^Deliyery — Damages— Principal and Agent. — R. 
lOQS Trustee, under a Trust Deed, on C. ^ Co.*s estate* 
He sold the stock, according to Inventory^ to D. 1). 
employed R. to resell it; he did so to F.^ disclosing for 
whom he acted, but failed timeously to deliver. In an 
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action at FJ's instance against R, and D. /or value of 
the stock and for damages — held (1) that J2., having 
acted as factor for />., and having disclosed hisprinci" 
pal^ was not IMle in damages for failure Hmeously to 
deliver; hut (^) that D. teas so Uable^ nothwiihstanding 
an impediment averred to be knotxm to F. at ihe time of 
the sale. 

This action was for the xecoYerj of £174 lis 3d, for loss 
and damage in oonsequenoe of the defenders having 
fkiled to deliyer timeonsly, and in terms of the offer after- 
mentioned, all and whole the stock-in-trade, consisting 
of stationery, groceries, hardware, and other goods and 
effects, conform to inventory, which belonged to John 
Cowie, general merchant, Tilliconltry, and were sold by 
the said Thomsons, Ritchie & Craig, or the said Alexan- 
der Bitchie, as trustees or trustee for the creditors of the 
said John Cowie, or as authorised by and acting for 
the other defenders, Drysdales & Co., to the pursuers, at 
the sum of £150, conform to verbal offer by tiie pursuers 
and with the acceptance thereof by the said Thomsons, 
Bitchie & Craig, and £25 for the expenses, outlay, dis- 
bursements, and remuneration for loss of time incurred 
by the pursuers in consequence of the breach of bargain. 
In the minute of defence for Drysdales & Co., it was 
stated that the pursuers had gone to Tillicoultry to take 
delivery of the stock, were present at shutting of the shop, 
and knew that Cowie was possessed of the original keys 
of the shop, while the defenders only held the keys of 
the new lock. In that knowledge they offered a slump 
sum for the stock, in doing which they must be held to 
to have taken upon themselves the risk of the contin- 
gency of Cowie removing the new lock, of which the 
pursuers held the keys, or of his entering the shop in the 
interim. It would appear that Cowie did enter the shop, 
but it was averred that he had not removed any of the 
goods, which were all entire, and in the same condition 
at the time the pursuers resiled from the bargain, as they 
were when the offer was made. No time was specified 
for giving delivery of the stock, and any delay arose 
from an act over which the defenders hod no control, and 
of which the pursuers knew. The defenders did all in 
their power, by judicial proceedings and others, to get 
Cowie to give up the original keys of the shop, and 
ofllared to deliver the stock and keys, and to pay for any 
extra expense to which the pursuers had been paid. The 
defenders made offer of £12, to cover expenses to which 
the pursuers might have been put, and expenses of 
process for a discharge of the action, on condition that 
this offer was accepted within four days. 

In the minute for Thomsons, Bitchie & Craig, and 
Alexander Bitchie, it was. stated that they only acted as 
&ctors or agents for Drysdales & Co., and that they 
disclosed their principals in due time — and they held as 
repeated the defence for Drysdales & Co. 

The record was closed on these minutes of defence, and 
the Sheriff-Substitute pronounced this interlocutor: — 

Having considered the doeed record, and whde process, 
and having heard parties' procurators thoreon — Finds that the 
documents in process instmct, in point of fiM}t> that the de* 
fenders, Thomsons, Bitchie & Craig, and Alexander Bitbhie, 
acted only as agents for the other defenders, Drysdales & Co., 
in the sale referred to in the summons, and that they disclosed 
their principals to the pursuers at the time of the contract of 
sale: Finds, in law, that agents acting as such for known and 



responsible employers, bear no penonal responsihility to third 
parties, if they disclose their empio vers at the time they make 
the contract: Therefore sustains the defences for the defen« 
ders, Thomsons, Bitchie ft Craig, and Alexander Bitchie: 
4t^1*!*w said defenders: Finds the puisuen liable in the 
expenses incurred by the said defenders: AUows an account 
thereof to be given in, and remits the same to the auditor to 
tax, and report, and decerns; and pioad the defenders, Drys- 
dales & Co., before answer, allows the punners, *and said 
defenders, proof of their avennents on record, and to each a 
conjunct probation: Giants diligence against witnesses and 
havers, ami appoints the case to be enzol&d for the 10th inat., 
tofixadietofpreot 

This Lkterlocator was appealed, when Sir Archibald 
Alison pronounced this Interlocutor:— > 

Having oonndered the Ihterlocotor appealed from, and 
reviewed the whole process, and heard parties' procurators 
thereon, under the pursuers' appeal, for the reasons stated in 
the following Note — BecaUs, Aoc statu, the Interbcntor 
brought under review, in so far as it sustains the defences for 
the defenders, Thomsons, Bitchie & Cnug, and aswoilfies them 
with expenses from the action, and, bwore answer, extends 
the proof allowed by the Sheriff-Substitute to all anegations 
on record tending to show in what character the pursuers 
dealt with the said defenders in the sale libelled on, and how 
far it was disclosed to him, that the defenders were acting for 
any other party but the trust estate of Cowie & Co., and al- 
lows each party a conjunct probation. 

NOTB.— It is unquestionably sound law, as stated by the 
Sheriff-Substitnte in his Interlocutor, that where a heim sells 
goods or transacts business, faetorio nomine, diKtlnsing the 
name of his prindpal, he binds his constituent, and not him- 
self, it being otherways where the constituent's name is not 
given. It is also true that the defenders, Messrs Thomsons, 
Ritchie & Craig, and Mr Bitchie, are sued here, not person- 
ally, for a debt contracted by themselves, but qua trustee on 
the estate of Cowie & Co., to whom the goods, forming the 
subject of ike alleged sale, originally belonged; but then the 
peculiarity of the case is tins: — ^The goods came into the 
hands of the defenders as trustees on Cowie's estate, they had 
first made an offer of the goods in question to the pursuers, 
which oflbr went off as tiie parties apparently could not agree 
upon the terms. Afterwards it would appear that the goods 
were sold by the defenders to a party of the name of Drys- 
dales & Co., who, although they had purchased the goods, do 
not appear to have taken possenrion, and the goods, it would 
seem, remained in the possession of Thomsons, Bitchie k 
Craig, the defenders, as trustees on Cowie's estate. In this 
state of matters, it appears, from the correspondence, that 
they entered into a firash bargain with the pursuers for the 
same goods, still in the defenders' possession as trustees fore- 
said. Now, although it appears from the correspondence in 
process, particularly the pursuers' letter of the 21st October, 
that tiiey were transacting with the defenders, faetorio nomine, 
for goods not their own, yet it does not» as fet, distincdy ap- 
pear whether they were dealing with the defenders as trustees 
on Cowie A Co*» estate, or with them at agents for Drytdales 
d: Co., the parties to whom they had first sold the goods, but 
who had not got possession of them, and who, it is alleged, 
were rebelling the goods. The pursuers aUm that the goods 
were still in the unchanged possession of the defenders, 
Thomsons, Bitchie & Craig, as trustees on Cowie's estate, to 
whom they originally belonged, and that although they knew 
perfectly that they were transacting with the defoniders as 
agents, or representing the one or the other of the two parties, 
Cowie & Co. or Drysdales & Co., they were not certaorated 
or made aware of which of the two it was. It is fbr this 
reason that the pursuers contend that, until this point is 
cleared up, they are entitled to h<dd all the defenders, and 
this demand appears reasonable, and has been given effect to 
by tiie Sheriff under the pursuers' responsibility for the ex- 
penses, if it shaU appear, upon the proof allowed, that they 
have improperly brought either party into Court as defenders. 

Proof having been thereafter led, the Sheriff-SubsUtnte 
pronounced this interlocutor on the whole cause:-— 

Having resumed consideradon of this process, with the 
proofr and productions^ and having heard pwfeies' procuratorp 
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thereon, in fact — ^Finds that in the month of August, 1857, 
the defender Alexander Bitchie becMoe trustee for behoof of 
the creditors of John Cowie, general merchant in Tillicoaltry, 
tinder a private trust deed; and the defenders, Thomsons, 
Bitchie and Oraig, acted as factors for said tnuitee, and in 
this capacity they sold the stock belonging to the trust estate 
on 24th Sept., 1857» to the defenders, Drysdales k Co., at 
the price of lOs 6d per pound on an inventory and valuation 
of said stock: Finds that after this sale th^ defimders, Drys- 
dales & Co., employed the other defenders, Thomsons, Ritchie 
and Craig, as their agents to endeavour to re-seU the stock; 
and these defenders, after attempting to do so at Ullioonltry, 
entered into communication with the pursuers, and on liih 
Oct., 1857, they, as acting for the other defenders, Drysdales 
& Co., sold the stock as contained in the inventory, ifio. 6-6 
of process, to the pursuers, for the sum of £156; ttad at the 
time they made this sale the pursuers knew that the defenders, 
Thomsons, Bitchie & Craig, were acting in the transactions 
as agents for the other defenders, Drysdales & Co. ; uid the 
pursuers also knew that the bankrupt Covrie retained the key 
of a portion of the prenuses: Finds that, after the pursuers 
purchased the stock, they advertised it to be sold at Tillicoul- 
try, on 22d October, by hand bill, a copy of whidi is No. 9 
of process, and it was in the contemplation of the parties that 
the pursuers should get delivery on the l9tAk October; but in 
consequence of the bankrupt Cowie retaining possession of the 
premises, and refusing to give access to the defenders, they 
were unable to give pursuers delivery of the stock on that day: 
Finds that it was no &nlt of the defenders that they were un- 
able to complete their contract with the pursuers by delivering 
them the stock on 19th October; that they did all they could 
to obtun possession thereof, and tiiey were in a position to 
offer, and did offer, delivery to the pursuers on 4th November: 
Finds that, when the defenders found that they could not ful- 
fil their contract with the pursuers by giving them ddiveiy of 
the stock, the defender, Alexander Bitchie, wrote to the pur- 
suers, offering them tiie dioice of two courses — either that 
they should be at liberty to cancel the transaction, or that 
they should await for delivery the issue of summary proceed- 
ings to be taken against the bankrupt Cowie in the Sieriff 
Court of Alloa; but the pursuers declined to accept either, and 
immediately afterwards they raised the present action: Finds 
that the pursuers have not proved that they suffisred any loss 
in consequence of their not obtaining delivery of Cowie's stock: 
That tiiey have not proved that they oonld have made a profit 
by the resale of said stock, but, on the contrary, the defenders 
have proved that the stock was in such bad condition that 
there was every probability that a loss would have been sns- 
tuned had it been re-sold at Tillicoultry on 22d October, as 
contemplated by the pursuers: Finds that the defenders, 
Drysdales ft Co., in their defences, tendered the pursuers £12 
to cover any expenses the pursuers might have been put to 
in printing and posting bills, and the expenses of process then 
incurred, but the pursuers have failed to prove that they paid 
any sum for printing and posting bills, except the sum of 8s, 
as shown by account No. 15 of process: In law. Finds that 
the defenders, Thomsons, Bitchie & Craig, and Alexander 
Bitchie, having acted merely as agents for the other defenders, 
and having disclosed thdr principals to the pursuers at the 
time of the sale, tiiese defenders are not liable: Finds that 
the pursuers having failed to prove that they suffered any loss 
from the defenders' failure to complete the contract of side by 
delivering the stock, they are not entitled to damages, es- 
pecially as such failure was no fault of the defenders: There- 
fore, sustains the defences for both sets of defenders; assoiMes 
the defenders: Finds the pursuers liable in expenses, of which 
allows an account to be given in, and remits to the auditor to 
tax and to repoilt, and decerns. 

NoTS. — ^It was through no fault or even negligence of the 
defenders that they were unable to complete thdr contract 
with the pursuers by giving them delivery of tiie stock at the 
appointed time ; and the correspondence in process shovrs timt 
the pursuers. knew as well as the defenders did the podtion of 
the stock at the time of the sale, viz., that it was in Cowie's 
poasewion, and liable to be interfered with by him. The oflfor 
made by Mr Bitchie to the pursuers on 20th October, to allow 
them either to cancel the transaction, or to take delivery of 
the stock as soon as it could be givea, and pay only for such 
portion aa oonld be delivered, was in the oircomstances a fair 
wd leuonablo oaei Mid vmok m xnott people would have boon 



glad to accept. But at all events, as it appears to the Sheriff- 
Substitnte tiie pursuers have felled to instruct any damage 
whatever, the defenders are entitled to absolvitor. All ^e 
witnesses who ever saw the stock, concur in stating that it was 
in very bad condition, and that in tiieir opinion it would never 
have brought the price the pursuers were to have paid the de- 
fender for it ; and when it was sold by auction in April, 1858, 
it only realised the sum of £101. 

This Interlocutor was appealed, and the followisg 
jadgment was pronounced by Sir A. Alison, Bart.: — 

Having heard counsel and agents for the parties under the 
appeal for the pursuers upon the Interlocutor appealed against, 
and having made avizandum and considered the proof and pro- 
ductions, and again reviewed the whole process: Finds that it 
is now proved tiiat the contract of the pursuers for the pur- 
chase of Cowie's stock was with the defenders, Messrs Drys- 
dales, who had previously purchased it firom the defender Bit- 
chie, the trustee on Cowie's trust estate, and that the said pur- 
chase by the pursuers was effected through Mr Bitchie and his 
firm of Thomsons, Bitchie fr Craig, as agoats for the Messrs 
Drysdales: Finds that, as it is proved and admitted the pur- 
suers, on the 14th of October, purchased the stock for £155, 
said stock to be delivered on the 19th of the same month, and 
when sold off by Mr Morrison, auctioneer, at a subsequent 
period, it brought only £117, of which £101 were the nett 
proceeds, after deducting auctioneer's commission and expenses 
of sale, there is no ground for holding that, if the pursuers had 
accepted delivery of the stock when tendered on the 4th of 
November, they could have sold it at a profit, or that even if 
the articles had been brought to sale on the 22d Oct. by the 
pursuers as advertised by them, they could have realised a 
profit upon them: Adheres to tiie Interlocutor submitted to 
review, therefore, in so fer as it assoilzies the whole defenders 
from the conclusions of the action on the ground of loss of 
profit on the goods, on account of the breach of contract 
UbcJled: Finds, however, the breach of bargain sufficiently 
proved, and that it affords no sufficient justification thereof to 
say that this breach of bargain arose firom the fault of Cowie's 
resisting delivery of the trust estate, so as to enable the pur- 
suers to carry through their sale of the stock advertised for 
the 22d of Oct, seeing that the signed contract of the defen* 
ders, bound item to deliver over the stock on the 19th of Oct., 
on the faith of whidi tiie pursuers advertised the sale of it at 
Tillicoultry on the 22d, and <i6i impulent if they entered into 
a contract stipulating delivery on the 19th, when the 
goods sdld were so situated that they could not meet their 
engagement: Finds damages due, therefore, to the pursuers 
by the defenders, the Messrs Drysdales, for the preparatory ex* 
penses incurred by the pursuers for the sale on the 22d of Oct., 
and the breach of bargain to deliver over the stock on the 19th 
of that month. Modifies the said damages to the sum of ten 
pounds sterling in all, for which, with interest since the date of 
citation, decerns against said defenders; but in respect a larger 
sum Uian that was tendered by the defenders Drysdales nomine 
damni before the action was raised, finds the pursuers liable to 
the defenders Drysdales in the expenses of process incurred by 
them, and aUows said expenses to be set against the sum of 
damages above decerned for. And in the question between 
the pursuers and the defenders, Thomsons, Bitchie & Craig, 
finds that, although it now appears that they acted only /ac- 
torio nomine with the pursuers in selling the stock to them, as 
their acceptance of the pursuers' offer expressly bears, yet the 
pursuers were warranted in calling them also as defenders in 
the action, seeing the stock in question so sold to the pursuers 
was still in the possession of the defender Bitchie, as trustee 
on Cowie's estate; and the Messrs Drysdales had paid no part 
of the price, and did not do so till the May following, so that 
the pursuers were uncertain with whom they had bMn really 
deaUng, and had reasonable grounds for suspecting that the 
Drysdales were put forward as fictitious purchasers to with* 
draw responsibiUty from the real owners of the stock them- 
selves: Finds, therefore, no expenses due to the said de^d- 
ers, Thomsons, Bitchie & Craig, prior to the Sheriff's Inter- 
locutor of 9th March, 1858, but finds expenses due by the 
pursuers to the said defenders subsequent to that date, in re* 
spect the pursuers, when the case was brought fuUy before 
them in the note to that Interlocutor, have led no evidence to 
instruct that these defenders, or the defender Bitchie, were 
BtUl the ztMl parties with whom the punuen contractedi or to 
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OT«roome the presomptioiL aririog from their itatement in 
their acceptance of the partner's offer that they did so as agents 
for the Messrs Drysdales. Appoints aoooants of said several 
expenses now found to be given in, and remits the same to 
the auditor to tax and report, and so fkr alters the Interlocn- 
tor complained of, and decerns. 

For Porsners—W. M. Thoxbov, Esq., Advocate; Wx. 

Mathesov, Agent. 
For Defenders, Drysdales & Cc^Oxobqe M^EwiK, Esq., 

Advoeatdi 
For other Defendera—P. MlnsoD; MXeod b Balbivok, 

Agents. 



7th Decembeb, 1860. 

SHEBIFF COUBT, BOSS-SHIBE. 

(Ms Shebivf Camebov.) 



Ikspbctob of Dingwall v, M*Leays. 

Pauper. — Two sons found UahU to repeat to a Parochial 
Board advances which had been made to their aged 
mother as a pauper. 

John akb Donald M*Leay are the sons of Barbara 
Macdonald or M*Leay, widow, a pauper chargeable 
against the parish of Diogwall. In October, 1854, she 
applied for parochial relief, and in November following 
she was admitted to the roll of paupers. 

She had from the date of her admission, to March, 
1860, received parochial relief; and the inspector now 
raised this action against her two sons (the defenders) 
for repayment of these advances, and for relief from any 
future payments that might be made to her. The social 
position of the defenders are alleged to be as follows: — 
John M^Leay is a carter and heritor, and Donald, a 
house carpenter. The house property belonging to John 
yields £8 per annum, part of which he occupies himself, 
while he has constant employment as a carter; and 
Donald is alleged to be a good tradesman and well 
employed. Both are married and have families. The 
defenders, it appears, pay their mother's house rent, and 
furnish her with various small necessaries suiting her age 
and infirmities. They pleaded, inter aHa, (1) that 
repetition of advances to a pauper, found and admitted 
as such, was incompetent, and cited Henderson v. Smithy 
18th July, 1857; Jurist, vol. 29, 559; (2) as labouring 
men bound to support their own families, they were 
unable to do this and maintain their mother also; and 
(3) the triennial prescription. The record was made 
np by condescendence and defences. The record was 
thereafter closed; a proof was allowed, led, and parties 
heard thereon. The Sheriff-Substitute pronounced the 
following Interlocutor: — 

The Bheriff'Substitute having heard parties' procurators, 
and considcored the dosed recoxd, the proof adduced on both 
sides, and the whole process, finds in point of fact, 1st, that 
Abby or Barbara Macdonald or M'Leay mentioned in process 
was admitted to the roll of panpers of tiie parish of Dingwall 
sift the month <rf October, 1854; 2dly, that the advances for 
payment d which the pursuer now sues were made by him to 
hn; 3dly, that she is the mother of the defenders, and that 
they were duly informed of her being in the receipt of 
parochial relief, and of their obligation to refund the advances 
made and to be made to her firam time to time out of the 
poor's funds; and 4thly, that the defender, John M'Leay, a 
carter, has house pr J^erty and money in bank, and is in a 
ytosp w ous condition with reference to his station in life ; and 



that Donald M'Leay, the other defender, is a house carpenter 
in good employment, and earns from two shillings and sixpence 
to three shillings and sLzpence a day: Finds, in pdnt of law, 
that in these circumstances they are bound and must be pre- 
suined to be able to support their mother, and relieve the 
parish of the burden of her maintenanoe; Therefore repels the 
defences, and decerns against the defenders in terms of the 
conclusions of the summons: Finds them liable in the expenses 
of process, and remits to the auditor of Court to tax the same, 
and report. 

NOTS. — The defenders are men in mid age, and are married 
and have children of their own to support, but John is 
possessed of considerable property in houses and money, and 
ought never to have allowed his mother to become a burden 
on the parish; and although Donald is not equaJly prosperous, 
yet he is an industrious man, and rarely, if ever, wants full 
employment as a house carpenter; and the Sheriff-Substitute 
is of opinion that it would be at variance with the spirit of our 
law and of evil example to relieve even him of the obligation 
to support her. 

This judgment was acquiesced in by both parties. 

For Parochial Board— Andbew Smitb, Writer, Ding- 
wall. 
For defendenk— Albxandxb Hat, Writer, Dingwall. 



12th Deoxvbeb, 1860. 

SHEBIFF COUBT, GLASGOW. 

(Mb Shbeiw Smith.) 

M^Nab v. Broadfoot. 

Damages — ^Adultery— Condonation — Res noviter. — In an 
action of damages for adultery , held (hat it was no bar 
to the action that, after Us date, and subsequent to lead- 
ing proof it was discovered that the pursuer had 
allowed his wife to live in family with him; and the 
adultery having been held proved, damages awarded 
accordingly* 

This was an action of damages for adulterous intercourse 
with the pursuer's wife. The defence wss a denial of 
the libel. The record was closed on the summons, and 
a minute of defence. A proof was allowed to hoth 
parties. The proof was led, and a judicial inspection of 
the premises made. The case had been continued on 
various diets. Meantime the fact had come to the 
defender's knowledge that since the action had been 
raised, and for a considerable period, the pursuer and 
his wife had been cohabiting, and the defender there- 
upon gave in a condescendence of this as res noviter. 
The condescendence was ordered to be answered. The 
answer was an admission that the pursuer and his wife 
had been living together, but this had happened since 
the proof had been dosed. The case was then ordered 
to the debate roll. It was objected to the admission of 
the alleged fact in the condescendence oires noviter that it 
was irrelevant, because confessedly it had occurred since 
the date of the libel, and even since the proof had been 
closed. In support of the relevancy, the case of Ailken 
V. M^Cree, 6th February, 1810, F.C., was relied on. 

The Sheriff-Substitute pronounced the following In- 
terlocutor: — 

Having oonsidflred the eendesoendenoe of f«i Movter for the 
defender. No. 18 of prooes% with answen thereto, No. \^ 
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•nd having heard partial* proenraton thereon, allows 
oondetoendence and auwen to fonn part of the record. 

Kon.— >The avermento in the defender's oondescendenoe 
of res novUer appear relevant, see AUhm t. M*Oree, 6th 
February, 1810, F.G., and the condescendenoe that these 
fiMts have occurred since this action was raised, is not suffi- 
cient to ezdode tiiem from the record. A res noviter being a 
Uct which has either come to the knowledge of the party, or 
emerged after the reoord was closed. 

Haying taken the case to ayizandam, the Sheriff- 

Sabetitate pronounced this Interlocutor: — 

Having resumed consideration of this process, with the 
oondescendenoe of ret noviter, and answers thereto, and hav- 
ing heard parties' procurators thereon. Finds that the pursuer 
admiti that he hasrecdved his wife back to lus house, and 
continues to live with her, after he had discovered her alleged 
adultery. In law, finds that where a husband receives his 
wife back, and continues to cohabit with her after he has 
discovered that she has been guilty of adultery, he has no 
action against the alleged adulterer: Therefor^ sustains the 
defences, assoilaies tibe defender; but, in respect this plea 
was not raised till after the proof was led, finds no expenses 
due to or by either party, and decerns. 

These Interlocutors were appealed against; and there- 
after, parties' procurators having been heard, the Sheriff 
(Sir Archibald Alison, Bart.) pronounced this judg- 
ment: — 

Having heard psrties' proouraton, under the pnisuen' 
appeal upon the Intolooutor appealed against, and having 
made avizandum, and considered the proof condescendence of 
rei noviter, and answers thereto, and whole process, Finds 
the adolt^ between the defender and the pursuer's wife 
moved, and that the pursuer is entitled to damages therefor: 
finds, upon the defence of condonation, groondw) upon the 
admitted fact that after the proof in the present case was 
nearly finished — but not till then — ^the pursuer was induced 
to iJlow his wife to return and live in family with him; that 
said plea cannot be sustained as a bar to this action, in re- 

rt— 1st, The admisrion goes to a condonation only after 
action has proceeded a conuderable length, whereas the 
case must be judged of as it stood at the execution of the 
summons; and, in respect, 2d, The plea of condonation, 
though, where admitted or proved, is a bar to an action of 
^voroe for adultery at the husband's instance against his 
wUe, SB no bar to an action of damages at the husband's in- 
stanoe against the adulterer for the injury done to the hus- 
band by the adultery before the action was raised: Therefore 
alters the Interlocutor complained of, and finds damages due 
to tiie pursuer: Finds, however, that in estimating these 
damara, regard must be had to the situation of the parties, 
and the chwacter and habits of the wife: Finds, upon this 
point, it appears tiiat the pursuer is a general dealer or broker 
la G^orbals, and that tiie defender is a portioner or house 
proprietor: Finds it proved that the pursuer and his wife 
were often quanelling, and lived on bad tenns, and that she 
was often seen in a state of intoxication: Modifies the damages 
to £25 (twenty-five pounds) sterling, for which sum decerns 
against the defender, with interest from the date of citation: 
^nds the pursuer entitled to expenses, of which allows, etc 



AeL W. B. Faulds. 
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14th DECxuBiBy 1860. 

SHERIFF COURT, GLASGOW. 

(Mb SHBBmr Stbathkbit.) 

Smith v. Deans. 

Aliment— Paternity — Proof. — Circumstaneea in wMck 
held that pursuer had failed to prove Ike paternity of 
herchUd. 

Thx ponoflr raised this action against the defender for 
tho i&-l7ing charges, aliment, and np-hringing of an 



illegitimate male child, of whom she alleged the defender 
was the father. The defence was a denial of the pater- 
nity and the averments in the libel. The record was 
thereon dosed, and proof was allowed. Proof was led 
at great length by both parties, and parties heard. 

The Sheriff-Substitate then pronounced the following 
Interlocutor:^ 

Having heard parties* procurators on the concluded proof, 
and whole cause— Finds that, on 2d October last, the pursuer 
was delivered of a male, illegitimate, child, within the dwell- 
ing house of her mother, in Main Street, Bridgeton, and for 
the reasons stated in tiie following Note, Finds it instructed 
that the defender ia father of said child, and, as such, is in 
law bound to contribute towards the aliment thereof and of 
the expenses of in-lying: Therefore repels the defences: Finds 
the defender, William Beans, liable to the pursuer in the sum 
of £1 10s of in-lying charges, attending the birth of the child, 
and with interest as libelled: Finds him also liable to her in 
payment of the sum of £6 sterling per annum for the period 
of seven years from tiie date of birth, as aliment for said 
child, payable by equal instalments, quarterly, in advance, 
commencing the payment thereof as on the said 2d day of 
October last for the quarter succeeding, and so on, quarteriy, 
and in advance, during said period, and with interest on eadi 
quarter's aliment as libelled, reserving to the pursuer to apply 
for an increase or extension of said aUment on expiry of said 
period of seven years, should the same be necessary: Finds 
the defender Uable in expenses, allows an account thereof to 
be lodged, and remits the same to the auditor to tax, and 
report, and decerns. 

Note. — ^Tbe pursuer's own evidence is corroborated by 
neutral witnesses in important particulars, and is not materi- 
ally affected by the defender's proof. The facU established 
appear to be these: — ^While serving with Dr M'lntyre^ in 
John Street, Bridgeton, during the years 1858-9, the pursuer 
and defender becune acquainted, according to the pursuer^s 
account, ^e had known the defender for about a year and 
a half prior to January last, and that dose intimacy began 
between ^em from about the Winter Fast in October, 1858. 
The defender's witness, Wylie, says, but quite in a general 
way, that he introduced the parties to each other, and tins' 
happened about a month before the New Year of 1869. The 
pursuer states that the defender first had connection with her 
on a 'Tuesday night, on Glasgow Green, distant about 200 
yards from her master's house. That this happened three 
weeks prior to the said New Year, and the connection was 
repeated at the same place once on each of the succeeding 
Tuesday evenings till New Year's night: That night, she de- 
pones, she was whistled for by the defender, and ^e left her 
master's house between 11 and 12 o'clock, after the family 
had gone to bed, and met the defender at the foot of the stair 
leading to the said house, and they entered the coal cellar 
situated in a secluded place below the stair, where the defen- 
der again had sexual intercourse with her, and it was aftor 
this act of intercourse that she found herself pregnant — the 
defender bad connection with her several times subsequently. 
She gave birth to her child on 2d October following, so that 
the date of conception exactly corresponds with said New 
Year's night. It is proved that the pursuer, who is a young 
woman of 23 years of age, had enjoyed a respectable duuraoter 
until her acquaintance with the defender began, and it is not 
proved that she kept company with any other man. Her 
mistress, Mrs M'Intyre, depones that she knew of the inti- 
macy between the parties from August, 1858; that the de- 
fender resided with his mother in a court behind the witness* 
house, that the entry to the witness' and defender's mothers* 
houses, from the front street, was by one passage. Mrs 
M'Intyre farther depones that in the end of 1858, and begin- 
ning of 1859, she knew of the pfurties being repeatedly to- 
gether at night at the foot of the stair near the coal ceUar 
door; that she heard and knew their voices, and called on 
the pursuer to return into the house. The pursuer waa 
accustomed to go down stairs about Um. o'dock at night for 
coals, and before going out, the witness heard a whistle in the 
court behind. She rebuked the pursuer for kee[»ng the 
defender's company, and accoun^g them lad and lass. On 
the New Years night of 1859, after retiring to rest, Mrs 
M'Intyre heard her child— whidi was onder the pursuer's 
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ohMge— CTTinff, and, on getting up, found that the partner 
hftd gone oat, leftving the in&nt unattended, and she did not 
TOtom till between 12 and 1 o'clock in the morning. The 
wttoeM aleo mentions that a few nights after this tho pursner 
got to be absent with the defender at a soiree of the chorch 
congregation to which he belonged. Dr M'Intyre, in his 
deposition, says that he several times saw the parties to* 
gether in conversation in the back ooort on pasring throash 
at night, and on two or three of soch occasions he ordered the 
porsaer into the house, and he too understood them to be 
sweethearts. Another witaess, Margaret Gibson, depones — 
that about the same time the defender was accustomed to 
accost her and the pursuer when in company, and she some- 
times left them alone. The pursuer's brother swears tiiat he 
overtook the parties walking alone on Glasgow Green one 
evening after 9 o'clock, about the New Year of 1859. The 
night was dark and blowy, but he saw them distinctly and 
knew them. The various incidents spoken to by such wit- 
nesses completely confirm the pursuer, and renders her testi- 
mony conclusive. The defender has not successfully assailed 
any one point in his proof.. He examined his mother and 
sister-in-law to show that he returned home at half-past ten 
o'clock on the New Year's night of 1859, and did not again go 
out; but the reason assigned by the witnesses for rememb«> 
ing the hour and night so predsely, would have applied 
equally to any other night, and any other hour of the night 
about the same period. The defender's sister-in-law was 
nursing and applying poultices to a sick child, but the c^ld 
had apparentiy been ill for some time, and it is not said that 
these appliances were made only on one night ; and, besides, 
the particular hour of the defender's return could scarcely 
have been recalled to memory from any such circumstance, 
because the witnesses concur in saying that poultices were 
pat to the child every two hours. The only other point at- 
tempted to be made, was an endeavour to oontradict the 
pursuer^s statement that she had gone with the defender to a 
c on gregational soiree shortly after the New Year of 1859. It 
appears that he aotually was at a smree in the school attached 
to his church on the evening of Friday, 7th January. His 
brother depones that the defender was in the schoolroom at 
that soiree, and the pursuer was not then in his company; but 
the witness did not see the defender arrive there, nor could he 
say whether the pursuer was present at the soiree or not. In 
■ooh evidence it does not appear that the pursuer is contra- 
dicted. The defender, no doubt, contradicts her; but she, in 
tnzn, is corroborated to some extent by her mistress, Mrs 
H*Intyre, who positively swears that the pursuer, at the time 
of the oooorrenoe, knew that she left the house for the purpose 
of accompanying the defender to the meeting. On the whole, 
therefore, the definice leaves the proof for the pursuer unaf- 
fected, and that proof is, to the Sheriff-Substitute's mind, 
qoite cooclaaive against the defender. 

This Interlocator was appealed, and Sir Archibald 
AHbod, Bart., prononnced this judgment: — 

Having heard parties' pocurators, and advised the proof 
for the reasons stated in the following Note, alters the Inter- 
locutor complained of: Finds that ^e pursuer has faOed in 
proving her case: Assoilries the defender; but, in the whole 
drcumstanoes of the case, finds no expenses due by him or the 
pursuer, aud decerns. 

NOTB. — ^The moral evidence here weighs heavily against 
the defender, and it is probable that he rcMilly is the father of 
the ddld in question. But moral probability is not l^gal 
evidence^ and even taking in the pursuer's oath to supplement 
the psoof, tiiere is not enough to make up the legal measure 
of probation in such cases, apart from the evidence of the 
parsner herself, which is flatiy contradicted in every material 
pdnt by the defender on his oath. There is no ei^ence in- 
nrring even undue intimacy or illicit intercourse. There is 
nothi]^ oroved by the other witnesses but that the pursuer 
and the defender, who lived in the same close, inhabited by a 
great number of families, ever did more than speak when 
meeting in the court, or go out walking in the evening, or to 
ioifees together. No one saw them, ilut cum tola, in snspi- 
oioas drcumstaooes, or using any fiuniliarities with each 
other. It is very probable that the whistie which her mis- 
tnss heard was that of the defender, and that the porsaer 
went oat to meet him when she heard it, and that he leally 
was courting her. Bot all this may, and ofUn does, go on 



without any illicit intercourse, and it would be stretching the 
evidence to infer, without some proof of familiarities^ that the 
one had led to the other. 



Act, K. Boss. 
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S. & W. M*CuLLOCH V. The Calxdohian Rail. Co. 

Common Carrier— Fraud— DeUvery of Goods. — Goods 
were fraudulently ordered from a merchant, and 
directed to be sent to an address in the country. The 
goods were sent to a Railway Company to deUver, and 
at one of iheir stations a person got possession of 
them by a false representation, and Oiey never reached 
the party to whom they were addressed,^Held, that the 
Railway Company was responsible for the safe delivery 
of the goods, or their return, and having parted with 
them, though by fraud, to another person than him to 
whom Hiey were addressed, they were liable in their 
value. 

The pursuers raised this action for recovery of the price 
of a quantity of tea and coffee which they had sent to 
Mr Bankine, at Langloan Iron Company's store, near 
Coatbridge. It appeared that some party, not Mr Ban- 
kine, had ordered the tea and coffee from the pursners 
in his name, and when the parcel was expected, a person 
appeared at the Coatbridge station of the defenders' 
railway, described the goods expected and the consigners, 
and stated that he was sent by Mr Bankine, who had 
ordered them. On this representation the goods were 
delivered. 

The person who obtained posseaBion of the goods was 
not sent by Mr Bankine, but was, in fact, either the 
person who had forged the order, or an accomplice. The 
goods never reached Mr Bankine. On making inquiries 
after their goods, the pursuers discovered the artifice by 
which they had been defrauded, and made application to 
the defenders for payment of their loss. This was 
refused, and the present action was raised. The defence 
was an admission of the reception of the goods, and the 
fraud by which they had been impetrated. The record 
was then closed, and a proof allowed and led. The 
Sheriff- Substitute prononnced the following Inter- 
locutor: — 

Having heard partiesi' procurators, and resumed considera- 
tion of m proof, productions, and whole process — Thuds tfiat 
the pursuers having received, on or about the 0th December, 
1857, the letter or order No. 12, which afterwards turned out 
to be a forgery, but which they believed to be genuine, made 
up and addressed to Mr P. Bankine, T^mglnim Iron Com- 
pany's store, near Coatbridge, the goods in question, consist- 
ing of two half-chests of tea, and 14 lbs. of coffee: Hods that 
they delivered the said goods, so addressed, to the defenders 
in Glasgow, by whom they were transmitted, per train, on 
the afternoon of the said 9th December: Finds that im- 
mediately after their arrival at Coatbridge a person appeared 
at the statbn, who represented that he came from the Lang> 
loan Company for the said goods; and although the station 
master at Coatbridge did not know the said man by sight, and 
did not ask his name, he authorised the delivery of the goods 
to him, and tbey were given op to him accordingly \^ the 
station porter upon his signing ttie name <' J. Wilma" in th« 
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receipt book : Finds that the goods were never delivered to 
Mr Bankine, to whom they were addressed, but were theft- 
uottsly appropriated by the said man to his own use: Finds 
that it is settled law that the responsibility of deliveriog 
goods, entrusted to a carrier and duly addressed, to a wrong 
party, rests with the carrier; and that even where they are 
obtained from him by a frauduleat misrepresentation, the loss 
thence resulting must be borne by the carrier — (ChUty on the 
Law of Oarriertf pp. 90 and 131; and Hodgea on the Law of 
Bailwayt, pp. 89, 495, and 462): Finds that it makes no 
difference in the application of this law, that in the present 
instance the real party to whom the goods were addressed had 
not in point of fact ordered them, seeing that if delivery had 
been tendered to him, aud he had i«f used to take the goods, 
they would not have been lost to the pursuers, as the defenders 
would then have been bound to hold tiie goods for them: 
Therefore repels the defences, and, in respect, it is not denied 
that the goods were of the vaJuo libelled, decerns against the 
defmders in terms of the conclusions of tiie summons: Finds 
them also liable in expenses; allows an account of said 
expenses to be given in, and remits the same to the auditor to 
tax and report. 

This was appealed; and parties' procurators haying 
been heard, the Sheriff adhered, adding the following 
Note: — 

Tins is in some respects a hard case for the railway com- 
pany, but the decision of it rests on principles of law which are 
altogether unassailable. When a railway company, like any 
other common carrier, receives goods addressed to a particular 
place — apart from the railway station— their dear duty is to 
do oue of two things, either to deliver the package by some of 
their servants or porters at the place to which it is directed, 
or to keep it at their own oflSce till it is sent for by the party 
to whom it is addressed. If, as in the present case, there has 
been a fraud committed in the order given, which was done 
for the purpose of feloniously getting possession of the goods, 
the railway company would be free of all responsibility if the 
package was delivered as directed. If, however, they do not 
deliver it as directed, but at some intermediate station or 
point, it is their duty, as they have deviated from the direc- 
tion, to take such precautions as may insure, so £Etr as ordinary 
prudence can do so, the safe delivery of the parcel to the 
proper party. The precautions taken by them in the present 
instance seem to have been perfectly insufficient. Their 
officials delivered up the package to the thief who came for it, 
who was an entire stranger to them, and had never been 
previously sent by Mr Rankine, to whom the package was 
addressed, and got it away upon the strength merely of giving 
a description of the padcage and the address upon it whi(£ 
corresponded with that given in the order to the pursuer by 
the thief. This was a direct invitation to the aooomplishment 
of the very fraud which was committed in this case. They 
should not have delivered at an intermediate point except to 
some party whom they knew or who had a written authority 
from the party to whom the package was addressed. The 
omission of one or other of these precautions was the more 
inexcusable in this case, that it appears in evidence that they 
had often before had parcels addressed to Mr Rankine, who 
sent for them, and yet they delivered the package in question 
not to one of these people, but to a total stranger of whom 
they knew nothing. 



Ati, B. M'CULLOOH. 



Alt, A. YoUNa. 
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Abohibald v. Abchibald. 

Appeal — ^Taxation of Expenses — ^Act of Sederunt, lOtb 
July, 18S9.— ir«&f (hat the Act of Sederunt, 10th Jvly, 
1889, continues to form the regula regolans as to ap- 
peals against Interlocutors regarding the taxation or 
modijkation ofaeeounts of expenses. 



The sammons in this case was signed by the Clerk of 
Court on the 14th, and executed against the defender on 
the 15th of August, and called in Court on 6th Sept., 
1860. The defender refused to close the record on a 
minnte of defence, and on his motion, condescendence 
and defences were ordered. The pursuer lodged her 
condescendence within the statutory period-ndx days — 
and intimated the fact to the defender*s agent, who 
borrowed the process on the following day. The defen- 
der not haying lodged his defences within the ten days 
allowed by the statute, the pursuer's procurator wrote 
the defender's procurator on 25th September — ^^You 
will understand that I will have no alternative, but to 
take decree by default on Tuesday, unless your defences 
are lodged before then. I give you this timeous notice 
to preyent you asking or trusting to delay.'' The pur- 
suer did not enrol the case on Tuesday, 2d October, 
but she enrolled it on the 4th, continued it on the roll 
at the defender's request till the 9th, and afterwards till 
the 11th, when she took decree by default. The defen- 
der allowed that decree to become final. The pursuer's 
account of expenses was taxed on the 5th (the defender 
being represented at the audit) and the auditor's report 
— ^no objections having been lodged in terms of the Act 
of Sederunt, 10th July, 1839, S. 109— was approved of 
on the 8th of November. On 13th November the defen- 
der minuted an appeal against the Interlocutor of 8th 
November, approving of the auditor's report, and against 
the Interlocutor of 11th October, decerning against the 
defender by default. A reclaiming petition in support 
of the appeal having been lodged and answered, the 
Sheriff pronounced the following Interlocutor: — 

The Sheriff having considered the appeal, together with the 
reclaiming petition, and answers Nos. 12 and 13 of process, 
dismisses the appead as incompetently taken, and decerns. 

Note. — ^The question of the competency of the appeal con- 
fessedly turns on whether the Act of Sederunt of 10th July, 
1839, continues to form the reyula regtUans as to appeiSs 
against Interlocutors regarding the taxation or modification 
of accounts of expenses. If this is to be answered in the 
affirmative, the 109th section of that Act is perfectly explicit 
on the subject, as it declares that no appeal shall be competent 
agiuust any such Interlocutor unless lodged within forty-eight 
hours from its date — whereas it is not disputed that the pre- 
sent appeal was not taken until after the elapse of ^tv daya. 
The main, and, indeed, the only plea of the appellant of any 
weight is, that the provisions of the Act of Sederunt, in 
reference to this class of Interlocutors, were virtually repealed 
by the 5l8t section of the Sheriff Court Act, and now falls 
to be regulated by the terms of the 16th section of that Act, 
by which the Legislature is said to have extended the period 
within winch such appeals might be taken to seven days from 
the date of the Interlocutor, with an additional period of eight 
days, within which a reclaiming petition or a notice for oral 
hearing may be lodged. The Sheriff cannot concur in this 
view, which is neither supported by the letter nor the spirit 
of the Sheriff Court Act. That Act was not intended to 
supersede the previous Act of Sederunt excepting on certain 
specific points, leaving the Act of {Sederunt in full operation, 
quoad uUra, as appears from the express phraseology of the 
61st section. The ISheriff Court Act, among other things, 
contains no regulations, either as to the extracting of decrees 
or as to the taxing of expenses and appeals regarding them, 
but, on the contrary, leave these to be regulat^ by the Act 
of Sederunt, 1839. The Sheriff sees nothing in the express 
phraseology of the Act InoonsiBtent with this view, nor can 
he see any indication of a contrary intention on the part of 
the Legislature which intitules the Act " An Act to facilitate 
procedure in the Sheriff Courts," and assigns as its leading 
feature that it was to make farther provision for the cheap 
and speedy administration of justioe in these Oourtii whiU 
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the yiew contended for by the appeHuit would have the 
diraotly contrary effect. No judgment of the Sapreme Court 
upon the point has been dtod by either party, nor is the 
Sheriff aware that any each has been pronounced, but the 
▼iew stated by Dr Barclay as well as by Mr M'Brair in their 
Commentaries on the Act may be fairly appealed to as indica- 
tions of the generally-understood practice in the matter. In 
this view there is no case before the Sheriff upon which he 
can be called to adjudicate. He cannot, however, withhold 
the expresrion of his regret at finding parties in the sitoations 
of the litigants in this case involved in unnecessary expenses 
by prooeedings calculated to increase litigation and frustrate 
the ends of justice. He does not see his way, however, to 
prevent this, for even assoming that it were competent for 
him to take up the case indepeadeat of the appeal, and to 
treat the redaiming petition as a simple reponing note, there 
is no statement whatever contained in it that would justify 
his interference with the Interlocutor of the Sheriff-Subatitnte 
decerning against the defender by default, as the sixth section 
of the ^eriff Court Act is quite explicit, that ** where any 
condescendence or defences, or revised condescendeuce, or 
revised defences, or other paper, shall not be given in within 
the periods prescribed or allowed by this Act, the Sheriff shall 
dismin the action, or decern in terms of the summons, as the 
case may be, by default, unless it shall be made to appear to 
his satisfaction that the failure to lodge such paper arose from 
unavoidable or reasonable causes in which ease the Sheriff may 
allow the same to be received on payment of such sum in 
name of expenses as he shall think just." Neither the appe- 
lant nor his agent, however, have pretended to assign any 
such reason, but have apparently chosen to set the orders of 
the Court and the provisions of the Act of Parliament at 
defiance, in the expectation that the law will not be enforced. 
Such a course is not to be tolerated, and wherever the expense 
may fall, the authority of the Court and of the law must be 
supported. 



Aet, Thouas Davzosok. 



Alt. Charles Wjelsh. 
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BowsoK & Son v. William Obr & Co. 

Insurance — ^Retention — Obligation. — A shipowner gave 
orders to insure a vessel through Ship Insurance Brokers 
in Glasgow, but wlto suh-committed the insurance to 
others. On a claim arising under the policy, which was 
assigned in payment of the repairs of the vessel, the 
Brokers wrote in answer to the intimation of the assign 
nation — " Mr M, insured the vessel throurjh us, and so 
soon as we receive the sum due under the policy, we will 
he happy to remit in terms of his letter.^* — Held, (hat 
although Uiere was a balance owing for past and future 
premiums due by the owner of the vessel to the actual 
insurers, on an accounting between them and the parties 
to whom tJie order to insure had been given, the latter 
were not entitled to retain the sum due under the policy 
in payment of these premiums preferably to the cedent of 
the shipowner. And, it appearing on an examination of 
the accounts of the Brokers, that they had received pay^ 
ment of the sum due under the policy, held farther, that 
in terms of their undertaking they were bound to pay, 

Trb pnrsaers, C. Dowson & Son, were ship-wrights at 
Limehoufle, London, and sued the defenders, who are 
■hip insurance brokers in Glasgow, for the sum of £466 
19s Id as dne and addebted to them. It appeared that 
in July, ld58, James Maxwell of Fortaferry, owner of 



the ship "Trafalgar," placed it in the pnrsners* dock for 
repair. The pnrsaers required security for pajrment of 
the repairs, and the owner granted an order on the 
defenders, for payment to the pursaeis or their order of 
a claim under a policy of insurance effected over the 
"Trafalgar," by or through the defenders on behalf of 
the owner, which had emerged in consequence of certain 
damage having been sustained by the vessel. This order 
was as follows: — "London, 23d July, 1858. — ^Messrs 
William Orr & Co., Glasgow. Gentlemen, — ^I have 
arranged with the firm of C. Dowson & Son for the 
repair of the damage of the ship ^Trafalgar,' Captain 
M-Kellar; and I have to request that you will be good 
enough to pay to them, or their order, the amount of tbe 
claim which I have against the underwriters of that ship 
in consequence of such damage, and the receipt of C. 
Dowson & Son shall be a sufficient discharge. — ^I am, 
gentlemen, your obedient servant (signed) James Max- 
well." The same day the pursuers wrote the defenders 
in the following terms: — "Bridge Dock, Limehouse, 
London, 23d July, 1858.— Messrs William Orr & Co., 
Glasgow. Grentlemen, — ^We beg to enclose a letter from 
Mr James Maxwell, the owner of the 'Trafalgar,* Capt. 
M'Kellar, addressed to you with reference to the damage 
sustained by that ship, which we are repairing, and re- 
questing you to be good enough to pay to us the amount 
of the claim which he has against the underwriters of 
that ship. We shall be obliged by your acknowledging 
the receipt of the letter, and undertaking to comply with 
its terms. — We remain, gentlemen, your obedient ser- 
vants (signed) C. Dowson & Son." On the following 
day the defenders wrote in answer thus: — "Glasgow, 
24th July, 1858.— Messrs C. Dowson & Sons, Bridge 
Docks, Limehouse, London. Gontlemen,— We have 
your favour of the 23d, enclosing letter from Mr Max- 
well of same date, requesting us to pay to you the 
amount of his claim against the underwriters on the 
* Trafalgar.' Mr Maxwell insured the vessel through us; 
and so soon as we receive the sum due under the policy, 
we will be happy to remit in terms of his letter. — We 
are, gentlemen, yours respectfully (signed) William Orr 
& Co." The pursuers, as alleged, on the faith of this 
letter, executed the repairs, and allowed the vessel to 
leave the docks, thereby losing their lien. The repairs 
amounted to £616 19s Id, to account of which the owner 
paid £150, leaving a baUnce of £466 19s Id. It was 
averred that the sum due under the policy had been 
ascertained, and had become payable by the underwriters 
on or before 29th November, 1858, and amounted to at 
least the sum of £466 Is 9d, which had been recovered 
by the defenders, and retained by them — at least they 
had failed to pay the sum to the pursuers in tesnaa of the 
letters which had passed between the parties. The 
summons contained an alternative conclusion, that as 
brokers, through whom the insurance had been effected, 
the defenders were bound, according to the usage and 
practice of trade in Glasgow, and in terms of their letter, 
to have recovered the sum due under the policy, and to 
have remitted the sum to the pursuer, and having failed, 
they were liable in the sum due under the policy, viz., 
£466 Is 9d. In defence, tbe defenders pleaded. (1) the 
alternative ground of liability set forth in the sammoiia 
waa not retorantly stated} (3) an adrnMon that tlit 
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ship ^^Trafalgor '* had been insured through the defenders, 
t.e., that the defenders as agents for the owner, gave 
instmctions to James Wingate & Son, insurance brokers 
in Glasgow, to effect the insurance. An admission also 
that the defenders wrote the letter dated 24th July, 
1858, to the pursuers in answer to a letter addressed hj 
Maxwell to them, and forwarded by them to the defen- 
ders, by which he requested the defender to pay to the 
pursuers the amount of the claim which he had against 
the underwriters, quoad ultra^ a denial of the whole 
averments in the summons; and (3) the defenders have 
not recovered any part of the said insurance — ^Wingate 
& Son for the underwriters, and the underwriters them- 
selves, having retained the sum due under the policy for 
premiums of insurance owing to them by Maxwell. 

On 22d July, 1859, parties having been heard on the 
dosed record, the preliminary plea was reserved, and a 
proof pro ut de jure^ and to each a conjunct probation 
allowed. Proof was thereafter led at great length by 
both parties, and correspondence which had passed 
between the parties was recovered. The case, at a 
certain stage, took the shape of an investigation into the 
books of the defenders, and those of the brokers, Messrs 
Wingate & Son, and excerpts were made and produced; 
but it is unnecessary to notice these at present. 

Parties renounced probation; and on 20th March, 
1860, were allowed to be heard farther, especially re- 
garding the import of some of the productions. Parties 
were accordingly heard; and having of consent lodged 
notes or memoranda explanatory of the written evidence, 
the Sheriff-Substitute issued the following Interlocutor 
and Note:— 

Having again heard parties' proearators, allows both parties 
to see the Note annexed to this Interlocutor, and before pro* 
nouncinff farther, appoints the cause to be put to the debate- 
roll of vxe 26th inst., that parties* procurators may then be 
hourd in reference to aaid Note. 

Note. — ^This is a case of considerable nicety, and the Sheriff* 
Substitute is unwiDiDg to pronounce judgment in it until he 
is satisfied that he thoroughly understands it in all its bear- 
ings, and has mastered the facts, some of which are involved 
in a rather complicated system of book-keeping. The de- 
fenders, who are ship and insurance brokers, acted for a con- 
siderable period as agents for efiecting insurances, and doing 
other business of a similar character, for the pursuers' cedent, 
James Mucwell. The defender, William Orr, is the only 
pMTtner of the firm; but up to August, 1857, the firm was Orr 
k Davie, and on Mr Davie then retiring, Orr continued to 
carry on the business on his own account under the present 
firm. The witness, John Gray, has deponed that "the firm 
of Orr k Davie acted for Mr James Maxwell as brokers in 
the management of all the vessels of which he was owner, 
namely, the 'Nelson,' the 'Trafalgar,' and the 'Alice;' they 
genenUly effected insurances on the vessels through James 
Wingate & Son." On the 23d July, 1858, the pursuers wrote 
to tlM defenders the letter. No. 6/1, to the effect that, having 
been emfdoved by Maxwell to make certain repairs on the 
"Tra&lgar, he had assigned to them the claim which he, 
Maxwell had against the underwriters for the damage which 
the ship had sustained; the letter of assignation was enclosed, 
and forms No. 6/2 of process. The defenders, by their letter 
of 24th July, 1858, No. 5/1, acknowledge receipt of these 
letters, and add, " Mr Maxwell insured the vecnel through us, 
and BO soon as we receive the sum due under the policy we 
will be happy to remit in terms of his letter." Trusting to 
the security thus obtained, the pursuen, whose account for 
repairs amounted to upwards of £600, and who were paid only 
£150 to account bv MaxweU, allowed the ship to be taken out 
of their hands, and thus parted with their lien over it. The 
sum due by the underwriters for loss on tiie " Trafalgar" was 
fiiotrtafaied to be £518 ISs^ but on the 29th November, 1858, 



the defenders write to the pursuers the letter No. 5/6, in which 
they say, " Messrs Wiusate & Son, the brokers by whom the 
insurance of the 'TraCeSgar' was effected, have received the 
sum due by the underwriters, but we regret to say they de- 
cline to pay it over to us, and retain it for premiums due by 
Mr Maxwell. Neither we nor Mr Maxwell for a moment 
dreamt of this, and at the present moment Mr M. is ignorant 
of the insurance brokers' refusal to pay the money over to us." 
'The pursuers refused to accept of this excuse for non-payment, 
and, Maxwell not being in circumstances to pay them himself, 
raised the present action against the defenders, founding prin- 
cipally on their letter No. 5/1. The defence relied on is, that 
the obligation undertaken in said letter is only conditional, 
namely, that the defenders would remit to the pursuers the 
sum due under the policy so soon as they recdved it, and that 
in point of fact they have not received it. In reply, it is 
maintained, m the first place, that, as the defenders must have 
been well aware of the alleged custom of the underwriters to 
set off premiums due by an insured against any sum payable 
to him under a policy, and as they also knew that there were 
outstanding premiums due by Maxwell, they should have 
warned the pursuers of this, and not led them to believe, as 
their letter of the 14th Jime did, that there was nothing to 
stand in the way of the sum due under the policy being re- 
ceived. In the next pUce, the pursuers plead that they have 
nothing to do with the state of aocounU between the defenders 
and Wingate ft Son, or with the fact that the defenders, 
instead of dealing directiy with the insurance brokers them- 
selves on Maxwell's account, may have interposed Wingate ft 
Son. Maxwell empbyed the defenders alone; and in their 
letter of 24th July to the pursuers they expressly say— "Mr 
Maxwell insured the vessel through us.'^ It is therefore main- 
tained that payment of the sum in the policy to Wingate ft bon 
must be held equivalent to a payment to the defenders, as in 
a question between them and ike pursuers, and that sudi pay- 
ment purifies the condition under which the defender became 
responsible to hand over the money to the pursuers. To get 
rid of the difiiculty which this view of the case might raise, the 
defenders, notwithstanding their adnussion in their letter of 
29th November that Wingate ft Son had at that date "re- 
ceived the sum due by the underwriters," now plead that, in 
point of fact, Wingate & Son never did receive it, but, in 
settling their accounts with the underwriters, only got credit 
for the amount in payment of the premiums due by Maxwell. 
This makes it necessary to look minutely at the state of Win- 
gate ft Son's accounts with the underwriters. The account, 
No. 26, IB a copy of the account entered in Wingate ft Son's 
books as that of James Maxwell to them, per the defenders. 
It appears from it, as also from the accounts Nos. 27/8 and 
27/9, that, in November, 1858, when a settiement took |Uaoe 
with the underwriters, premiums amounting to £378 Os. Id. 
are placed against the "Trafalgar" average of ie513 ISs., 
leaving a balance in favour of Maxwell of £ 1 35 1 2s. 1 Id. If 
these premiums were all past due, the underwriters seem to 
have been entitied, according to the custom of trade in Glas- 
gow, to deduct them from the average loss; but the pursuers 
deny that the productions in process show that they did so to 
nearly the extent stated in any settiement which took place 
betwixt them and Wingate ft Son in November, 1858, the 
accounts which have been recovered of the brokers for the 
underwriters showing, on the contrary, that all the premiums 
with which Wingate ft Son were then debited for vessels be- 
longmg to Maxwell amounted only to £189 16s. 8d., leaving a 
balance in Maxwell's favour — and which balance was actually 
paid over by the underwriters— of £329 Os. 6d. It is main- 
tained, therefore, that even in the most favourable view for 
the defenders, they must be held as having received, through 
Wingate ft Son in November, 1858, the said sum of £329 Os. 6a., 
which they were bound then to have paid over to the pur- 
It is true that, by bringing down their accounts to a 



suers. 



later period, namely, February, 1859, the whole balance of 
the sum due under the "Trafalgar" policy is represented as 
absorbed by subsequent premiums. But two of these premi- 
ums, amounting together to £238, were due on policies which 
were not taken out till the 22d November, 1858, which was 
after the loss on the "Trafalgar" was paid by the underwriters. 
Upon this sum being struck off the debit side of the account 
as at the settiement in February, 1859, the result, it is said, 
is to bring out a balance in Maxwell's favour of X380 16s. lOd. 
The questions^ then, which require to be decided appear to ba 
substantially these:— let, Are the defenders preoluded by th^ 
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tenna of their andertaking, No. 5/1, from taking credit for 
premiams then current, and which they knew fell to be pro- 
vided for by Maxwell, as deductions from the sum due under 
the policy on the "Trafalgar," even although such deductions 
were made by the underwriters as against them, the defenders! 
2d, Is the responsibility of the defenders, whatever its extent 
may be, in any way affected by their having transacted with 
the underwriters through Wlngate & Son instead of direcUy by 
themselves? 3d, Seeing that the assignation by.MaxweU to 
the pursuers beurs date July, 1859, and the defenders* under- 
taking only a day later, and seeing that the average loss was 
due and settled for in November following, are the defenders 
not, at all events, liable to the pursuers for the said sum of 
£829 Os. 6d., or, in the most unfavourable view, for the 
balance of £135 12s. lid., admitted in Wingate & Son's ac- 
count. No. 7/8! 4th, Is there any soundness in the defenders' 
plea that, whatever the balance may have been in Maxwell's 
fitvour in November, 1858, they were entitled to retain it to 
meet premiums which were to become payable in the spring 
of 1859! 

Thereafter, on 27th June, the SherifF-Sabstitnte issued 
this Interlocutor: — 

Having again heard parties' procurators, before pronounc 
ing &rther, and of mutual consent, but without prejudice to 
the pleas of parties, remits to Mr James M'Clelland, Junior, 
accountant in Glasgow, to examine the excerpts in process 
from the underwriters' books, and the other vouchers bearing 
on the question, and to report, quam primvm, what amount 
of premiums due by James Maxwell and his brother the said 
excerpts and vouchers show to have been debited against the 
average loss due on the "Trafalgar" at the settlement with 
Wingate k Son, in or prior to November, 1858. 

The Bcoountant^s report is as follows: — 

Report by James M'Clelland, Jun., accountant in Glasgow, 
in obedience to the foregoing remit by the Sheriff in caiua 
C. DowBon & Sons v. William Orr & Co. 

The accountant has examined the whole productions in pro- 
cess, and without calling for farther productions, or hearing 
parties, he reports as foUows:— 

The documents in process show that a large amount of 
premiums was owing by Maxwell through his brokers, Win- 
gate ft Son, at 4th November, 1858, to those underwriters 
who were liable to him for the average loss on the "Trafalgar," 
which was settled of that date. 

But part only of these premiums was actually debited or 
retained by the underwriters at the settlement of that date ; 
the other part, although already incurred as a debt by 
Maxwell, was not yet due as cash by the rules of the Under- 
writers' Association, and fell to be entered in the accounts of 
a future settlement. 

The following is a statement of the premiums actually 
debited or retained, so far as these are shown by the docu- 
ments in process bearing on the point» being Noe. 2, 8, 4, and 
5 of the productions No. 27 : — 



Stttp. 


Premioms retalnod on behslf of 
Underwriters. 




Browne. 

Maxwell, 

ACa 


W. Enlng 
^bCo. 


J. Lou- 
doun dl 
Co. 


Alex.inder 

& 
Qordon. 


Total. 


"Nelson," 

Do 

"Alice," 

"Tra&lgar,".... 

Deduct Comn.,.. 


£ s. d. 
20 

5 
23 15 
22 10 


£ a. d 
14 
3 10 

25 17 6 


£ a d 
23 1 3 

10 "6 
21 7 6 


£ B. d. 
6 
1 10 
8 15 
4 10 


£ a. d. 
63 1 3 
10 
37 10 
74 5 


71 5 
3 11 3 


43 7 6 
2 3 4 


54 8 9 
2 14 5 


15 15 
15 9 


184 16 3 
9 4 9 


67 13 9 


41 4 2 


51 14 4 


14 19 3 


175 11 6 



But these are not the whole. Messrs Wingate k Son 
appear to have acted as brokers for certain underwriters in a 
like position with the above; but tiiere is no account in process 
to show whether any, or what amount of preminms, was 
dobitod or rotalned by them, 



With this explanation, the accountant reports that the 
amount of premiums shown by the accounts and vouchers in 
process to have been debited by the underwriters against the 
average loss on the "Trafalgar" in November, 1859, was 
£175 lis. 6d. 

The accountant may, however, be allowed to repeat that 
there were other premiums already incurred at 4th November, 
1858, by Maxwell, as a debt to the underwiiters on the 
** TrafiJgar," but which were not yet due as cash, and were 
not debited at the settiement in question. Statement No. 21 
of process purports to show the whole premiums due by 
Maxwell; but there are no means of authenticating it from 
the documents in process, and it is not in itself reliable. 
BespectfuUy reported by 

(Signed) Jambs M'Clsllakd, Jun. 
Glaqgow, 10th July, 1860. 

The Sheriff-Substitute pronounced the following In- 
terlocutor: — 

Having again heard parties' procnrators, and considered the 
accountant's report, and thereafter made avizandum with the 
whole process: Finds it instructed by said report, that the 
total amount of premiums shown by the proof adduced, and 
accounts and vouchers recovered, to have been debited by the 
underwriters against and deducted from the average loss on 
the "Trafalgar" in November, 1859, was £175 lis 6d, and if 
any farther sum which does not appear was debited against 
Bud loss, the defenders have themselves to blame for having 
failed to instruct the same: Finds that although other prem- 
iums were outstanding as a debt by Maxwell, for whom the 
defenders, and through them Wingate & Son, acted as brokers, 
in November, 1 858, these premiums were not then due as cash 
by the rules of the Underwriters' Association, and were there- 
fore not debited against the average loss at the said settle- 
ment: Finds that the settiement made by the underwriters at 
said date with Wingate ft Son, was, as in a question with the 
pursuers, the same as if it had been a settlement with the 
defenders themselves, and payments made to Wingate ft Son, 
who were the defenders' agents, were equivalent to payments 
to the defenders themselves: Finds that as it is now instructed 
that Wingate ft Son received from the underwriters in Novem- 
ber, 1858, the whole loss of £513 138 due to Biazwell on the 
"Trafalgar," less the said sum of £175 lis 6d, making an 
actual payment of £338 Is 6d, the defenders became then 
bound, in virtue of their undertaking to the pursuer, in their 
letter of 25th July, 1858, No. 5/1, to remit the said payment 
to the said pursuers, and were not entitied to retain it or to 
allow Wingate ft Sou to retain it, to meet proniums due by 
Maxwell, which fell to be entered in the accounts of a sub- 
sequent settlement, but which had not been as yet debited by 
the underwriters: Therefore, and under reference to the note 
annexed to the Interlocutor of the 15th June last, so far re- 
pds the defences, and decerns against the defenders for the 
said sum of £338 Is 6d, with interest as libelled: But, quoad 
ultra, finds that the defenders are not precluded, by the terms 
of their obligation to the pursuers, from taking credit for the 
amount of premiums proved to have been deducted at the 
settlement in November, 1858, with which premiums the un- 
derwriters were entitied, by the custom of trade in Glasgow, 
to debit the average loss, and tiiereby diminish the sum 
actually received by the defimders through their hands, Win- 
gate ft Son, and to this extent sustains the defences and 
assoilries the defenders: Finds the defenders liable in expenses, 
subject to some modification, allows an account thereof to be 
givm in, and remits the same to the auditor to tax and report. 

This Interlocutor was appealed, and after hearingi 
Sir Archibald Alison, Bart., pronounced this judgment:-^ 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against^ and made 
avizandum and considered the closed record, accountant's 
report^ productions, and whole process, for the reasons stated 
by the Sheriff-Substitute, adheres to the Interioontor appealed 
against, and dismisses both appeals. 

Note. — ^This is a very difficult and complicated case; but 
after full consideration, and hearing parties under thdr ap- 
peals, the Sheriff does not see any sufficient groimd for dis- 
turbing the articulate and distinct Intedooutor of the Sheriff- 
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Substitute. The leading facts of the ease appear to be these: 
The defenders, by their correspondence with the pursuers, and 
especially by tbeir letter, 25th July, 1858, represented tiiem- 
selves as brokers who had effected the insurance in question, 
the sum recovered under which they were to remit. No men- 
tion was made at that time of their having subH»mmitted the 
effecting of the insurance to any other party. In reality, 
however, the defenders were not brokers, but had snb-com- 
mitted the matter to Wingate k Son, who had effected the 
insurance. Upon the loss occurring, the sum in the policy, at 
least to the extent of £338, was received by Wingate & Son, 
but not by the defenders, £rom them. According to the pur- 
suers* statement, which is certainly corroborated by the 
memorandum, No. 29, the defenders had received, from 
Wingate k Son, £380 to account of the sum insured in 
February, 1859; and if that is regarded as established, it of 
course makes the liability of the defenders to that extent 
quite dear. But, irrespective of the actual receipt of the 
money, the responsibility of the defenders for the sums re- 
ceived by Wingate & Son, on account of the loss, appears to 
be sufficiently established by the fact that the defenders, in 
corresponding with the pursuers, held themselves out as the 
brokers, and thereby prevented the pursuers from applying to 
any other party to effect the insurance, when, in fact, ibey 
had not done it themselves, but had sub-committed the mattw 
to Wingate & Son, for whom, in consequence, ibey became 
responsible. It is material to observe that the first mention 
of the insurance having been effected, not by the defenders, 
but by Wingate k Son, was made on 17th November, 1858, 
after the loss had been recovered, and the amount paid by the 
underwriters to Wingate ft Son. On these grounds the In- 
terlocutor under review, in so far as it is against the defenders, 
and appealed from by them, appears to be clearly well-founded. 
In regard to the pursuers' appeal on the subject of the £175, 
which tiiey. daim over and above the sum decerned for, the 
Interlocutor appears to be equally wdl-founded. The rule of 
the Underwriters' Association at Glasgow is adverse to this 
demand; and the insurance having been effected in Glasgow, 
must be taken, tafUum et tale, as the policy stood in the person 
of the party who effected the insurance. It is true, no doubt, 
that, in the general case, the underwriter is debtor directly to 
the insured for the loss, and 7U)t the broker, though it is other- 
ways as to the premiums in which the broker is of course 
debtor to the underwriter. It is also true that the policy, 
though effected in Glasgow, is declared in the deed to have 
the same force and effect as if it had been subscribed or 
underwritten in Lombard Street or the Royal Bxchange of 
London; and it is also true that the pursuers, as assignees of 
the policy, are entitled to hold it, tantum tt tale, as it stood in 
the person of the cedant from whom they acquired it. If, 
therefore, ihe custom of London had been what the pursuers 
maintain, there would have been a very strong ground for 
holding Uiat this ulterior demand by the pursuers is as well- 
founded as the formto'. But the answer to this farther de- 
mand appears to be twofold, and is decisive. In the first place, 
it appeurs, from Mr Bell's authority, that the custom at Lloyds, 
in this particular, is exactly the same as that at Glasgow, and 
equally exdusive of the pursuers' demand. In the second 
place, the pursuers themselves, in their summons, expressly 
libel upon the usage at Glasgow as binding the defenders to 
have recovered the sums due under the policy from the under- 
writers, and to have remitted it to them, and having them- 
sdves expressly libelled upon this local usage, and obtained 
benefit fit>m it, under the present judgment they cannot be 
allowed now to repudiate it when it is aidverse to the ulterior 
daim now contended for by them. 

Aa, L. COWAK. Alt. T. G. WWGHT. 



27th DiOKifBSB, 1860. 
SHEBIFF COURT— PEBTHSHIRE. 

(Db Babclat.) 

Sequestration — Competition for Trusteeship. 
Ibtebloctob and Notes. 
In competition for the trusteeship on the sequestrated estate 
of JoBH Andbbson, Bimam iiotd, between Gbobob CaBp 
FBnr and Othen and Bobbbt Mobisoh and Others. 



Having heard parties* pracuraton aa the Notes of Objeo* 
tions, &o.. Finds as follows: — 

On Notb or Objbotiovb for George Carphin and Others 
against the votes tendered for Robert Morison: 

1. V<fU of Qeorge ifen.— The bill is in the hands of the 
party voting. The receipt endorsed is signed by no person, 
and is in name of no person, but is a mere notandum (tf pay- 
menty which cannot be allowed to set aside the oath in the 
absence of all contrary evidence. The objection is therefova 
rep e lled. 

7. Vote fwr Hmry JZiedUe.— The first objection ii that 
Ritchie, who is a trustee on a sequestrated estate, only gives 
an oath of eredviity and not of verity. There are several rei^ 
sons why such an oath by a trustee should be allowed. He 
ratdy has personal knowledge of the daims due the estate^ 
but must take them on the representation of the bankrupt and 
his books, and as the bankrupt is preduded firom giving his 
oath of verity, and the trustee in many cases cannot^ the ob- 
jection, if good, would preclude all ranking by one bankrupt 
estate under sequestration on another estate in like drcum- 
stances. The affidavit to draw a dividend requires the same 
solemnities as for voting. On the other hand, a trustee might 
have a great advantage over other personal creditors if ad- 
mitted to swear on the credit of a bankrupt or his books, both 
of which may be equally worthless and faithless. The Court 
cannot make^ but only apply the laws as made to its hands. 
The statute which regulates the form of affidavit (section 22) 
requires in aU cases an oath '*to the verity of the debt claimed** 
by the creditor claiming. By the 23d section, a creditor oat 
of "the kingdom of Great Britain and Irdand may make aa 
oath of verity abroad, or his known mandatory at agent in 
Great Britain or Ireland may make an oath of ercdidity.'* 
BxoepHo probat regvlum. Therefore, tiiere being no exemption 
under the statute to permit a trustee to vote and rank on a 
mere oath of credulity, the first head of the objection is sus- 
tained. The other objections appear to be unfounded. — See 
1st JuW, 1825, Oibeon. 

8. Vote of John Duff. — One trustee or executor has been 
hdd entitled to take the oath of verity, and therefore the ob- 
jection to this vote is repelled. It wiU be observed that two 
of the trustees unite in the mandate. — ^27th June, 1848, Wai- 
eon; February, 1847, Johnaton {N.M.); 1 7th January, 1824, 
CfreenhUl. 

16. Vote for A r^ibald Burnt.— It was denied that the bank 
agent at Dunkdd was in any way responsible to the bank for 
losses, and no proof was asked. But though the fact were 
otherwise, it is dear that the bank agent, who may be liable 
on a general account for his intromissions or losses, can never 
be held as direcUy liable for any particular debt, or in any way 
an obligant bound for the same. Therefore objections are re- 
pelled. 

23. Vote for Archibald JBumt. — Under the third objection, 
it dearly appears from the bond, taken as a whole, that the 
credit was opened for the bankrupt's sole behoof, and to be 
only operated on by him, and therefore he is primary debtor 
therein, and that the obligation of the other parties to the 
bond do not require to be valued. 

25. Vote for James Beid. — ^The sum of lent cash being 
bdow £8 6s. 8d., does not require a voucher, and may be 
proved by parole. Therefore the objection to the vote is 
repelled. 

31. Vote for James Robertson, Union Bank of Scotland. — 
So far as r^^rds the bankrupt's acceptance to John Robert- 
son, that bill having been paid to the bank agent in Dunkdd, 
where the bill was made payable and had been discounted, 
and an affidavit made thereon by the drawer referring to the 
bill as in the hands of the bank, and which affidavit was pro- 
duced and recorded, and the voucher then before the meeting, 
the mandatory of the bank was not legally entitled thereafter 
to vote on this bill: therefore sustains Uie objection to the 
extent of this bill. 

85. Vote for James ffobb and George Mess. — The affidavit 
could scarcely with propriety have been taken sepwrately on a 
joint obligation, and is suffidently explicit in all its details. 
As before observed with regard to a similar daim and object 
tion, the claimants under the bond for the cash credit must be 
held as cautioners for the bankrupt, and as such were not 
bound to value. Being previously bound for the debt, their 
obtaining an assignation since sequestration forms no objec- 
tion. l£e prohibition was obviously intended only for those 
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cMes where itnngen for the first time aoquired debts with 
the view of voting io a oompetition. 

Objsotiorb for Robert Morison aad others against the 
Yotes given for George Carphin and others. 

7. William Whihodl A Co.— In respect that the creditors 
are in noways dengned, either in the affidavit or annexed 
Nooount, sostains the objection. 

12. Vote of John Orerar. — In respect that the document 
produced is a mere acknowledgment of debt, repels the objec- 
tion as stated ; bat as other objections may be competentiy 
ta^en undenr a general objection^ sostains tbe objection that 
the voQcher is vitiated in date, and repels the vote. 

16. VoU of Lavnon A Stm. — In respect that the affidavit 
does not contain the statutory words, "that no other person 
is bound for the debt»" sustains the objection and repels the 
vote. 

19. VUe of Thomoi Smith A Son, — ^In respect that the 
deletion of the subscription of the firm, and substitution of tbe 
deponent in the same handwriting appears as a correction of 
a simple nustake in subscription, and that Thomas Smith is 
sworn to be of the firm of Thomas Smith ft Son, repels the 
objection. 

22. VoU of J, A. ^TarrM— [fof I*oor Rates].— In respect 
that the daim is now made as a common creditor, and that 
any preference he has is as a privileged creditor, and not as 
holding a security, repels the objection. 

25. Hendenon and Jadcson.— ln respect that the account 
sworn to in reference to the affidavit has been obviously 
mutilated alter the same was sworn to, and is further vitiated 
in its date, sustains the objection. 

27. Vote of Thomat EUit.—ln respect that the bill for £30 
does not coincide with tbe sum sworn to in tbe affidavit, but 
especially that it is otherwise mutilated in the matter of date, 
sustains the objection thereto. 

28. Vote of John Robertton. — In respect of what has been 
before stated in dealing with the objection to the claim of the 
Union Bank on the same bill, and that the claimant was an 
obligant on the biU, and produced evidence that it was paid 
to the agent for the bank holding the same, repels the objec" 
tion, and sustains the vote. 

81. Vote of John Milne, — In respect that though it is 
proved that tbe claimant had, subsequent to the sequestra- 
tion, paid to the bank a sum under a prior obligation, yet, 
that the right to the original debt, so for as to vote and to 
rank, was still in the bank to the effect of enabling them to 
obtain 20/ in tbe pound on tiie whole debt, sustains the objec- 
tion, and repels the vote. 

Applying the above findings to the state of the vote, there 
appears, from schedules made up and subscribed as relative 
hereto, that there are of good votes in favour of Robert Mori- 
son, and James Morison, in succession, of the value of £4838 
10s 7|d, and in favour of Mr Carphin and the other gentle- 
men in succession to him, of the value of £4732 1 la 8d, giv- 
ing a majority in favour of Messrs Morison of £105 18s llf d: 
Therefore finds Robert Morison and James Morison, in suc- 
cession, duly elected trustees on the sequestrated estate, etc.: 
and having heard parties' procurators on the personal objec- 
tions against the Messrs Morison, repels the whole thereof ; 
and having heard parties' procurators farther on the question 
of expenses, finds it imperative under the statute to award 
expenses against the unsuccessful party in favour of the suc- 
cessful party. But finds nothing to prevent the application of 
the rule in common law procedure to modify expenses in 
cases of partial success, and considering that the number of 
votes on both sides have been struck off, and tiiat the success- 
ful party has been so by a small majority, and chiefiy upon a 
vote as to which great doubt and difficulty existed; decerns in 
favour of the successful parties against the objectors as the 
ultimate unsuccessful parties for £5 5b of modified costs and 
expenses of extract, and decerns. 

Notes. — ^The Sheriff-Substitute feels much the increased 
responsibility in deciding this dass of cases, seeing that there 
is no review of hb decision. In general, he is inclined to dis- 
r^;ard all mere critical and technical objections, so long as 
they do not violate any statutory requirement, and to allow a 
very liberal scope to section 5l8t of the statute for the cor- 
rection of errors or supply of omissions, where no fraud is 
alleged, or injury can be qualified. He is of opinion that 
great cireumspection should be exereised to prevent fictitious 
diums from voting; bat that equal care shotdd be taken that 



no real and bona fide creditor should be excluded from the 
vote on any mere technical objection qo ways aflfocting the 
validity of ms claims. 

The only votes with which he has felt any oonsiderable diffi- 
culty are, firii^ the bill of John Robertson, on which competing 
votes have been given; and eteoftid^ the vote of Mr Milne on 
the sum paid the Central Bank under the bond for the cash 
credit claimed on by tbe bank, but on which they restricted 
their right to vote to the extent of the sum paid by Milne. 

PvNtf As to Robertson's bill At the date of the sequestra- 
tion the Union Bank were crediton, as holden of that and 
other bills of the bankrupt. The bank, by their manager, at 
the head office, made affidavit to their whole debts and daims, 
including this bilL Robertson was an obliffant on the bUl, 
and on we morning of the day of meeting ror the election of 
trustee, he paid tiie contents of this bill to the sgent of the 
bank at Dunkeld, where the bill was made payable, and where 
it had been discounted. The agent not beiuff in possession of 
the bill, granted a stamped receipt acknowledging payment of 
the bill. Whether the agent was bound to take, and did 
wrong in taking payment of the bill, which had left his agenoy, 
is not a question to be here discuued and decided, fle did 
take payment, and Robertson, who was an obligant prior to 
the sequestration, is not within the clause of the statute which 
nullifies acquisition of debts subsequent to the sequestration. 
That clause is merely intended to prevent rtrangere for the fini 
time buying up daims, with the view of voting in favour of a 
competing trustee, or on some other act of management, to the 
prejudice of the bona fide creditors, whose claims existed at the 
date of sequestration. Robertson having thus acquired the 
bill, made the statutory oath, producing the receipt by the bank 
agent, and referring to the bill as in the possession of the bank, 
and which, in point of fact, was on the table undor the bank's 
daim at the time of the vote. The mandatory for the bank 
(being one of the competitors for the trusteeship) voted for the 
full amount of the bank's daim, induding Robertson's bill. 
Robertson, on the other hand, gave an adverse vote on his 
retired bill. It appears to the Sheriff-Substitute that the vote 
of the bank on this bill must be struck off their vote on the 
whole daim, and that, to the same extent, the vote of Robert- 
son must be sustained. The bank was admittedly paid, and 
were no longer creditors in this bill, and Robertson had paid 
it and was invested in the right thereof. That he had not 
possession of the bill is not material, seeing that he complied 
with the statute by referring to it, and, in point of fact, the 
voucher was before the meeting. An objection was tsken to 
the form of the recdpt, in so far that it does not expressly 
mention Robertson as the person paying the contents c^ the 
bill, but merely that it was paid by the hands of Mr Carphin, 
one of the competitors for the office. But Robertson was 
an obligant to tbe bank on the bill. Admittedly it was paid to 
the bank before the vote. Robertson sweara that he paid i^ 
and was then creditor therein. The bank clearly cannot vote 
on a debt no longer due to them. Ndther Mr Carphin nor 
any one else daims to vote, nor is evidence sought to traverse 
the affidavit. Therefore if Robertson be not allowed to vote, 
this debt, admittedly due by the estate, and not due the buik, 
would be deprived of being represented. The reference to Mr 
Carphin in the receipt merely points to him as the medium of 
payment, and uould not vest him with the debt, though the 
fact might have some bearing on the personal olnectiona 
against that gentieman, as having interfered with the ueedom 
of election. 

Second, — ^The other vote of Milne is still more difficult, and 
the Substitute is free to confess that he has altered his opinion 
on the question, and that the oondusion he has at length 
reached is not without considerable doubt. 

The &cts are these: — Milne, with two othen (stiU solvent), 
were joint co-obligants with the bankrupt on a bond for a osdi 
credit with the Central Bank for £1000, to be operated upon 
by the bankrupt. The bank made affidavit on this bond to 
the extent of £1025 lis. 4d., as due them at the date of 
sequestration. They did not value the co-obligants, as from 
the nature of the transaction the bankrupt was primary 
obligant. An objection on the ground of want of valuation 
has been repelled on this and similar daims. The Bank was 
represented at the meeting by their accountant, as mandatory 
for that day only. Milne, one of the co-obligants, on the day 
of meeting paid to the bank agent at Dunkeld tiie sum of 
£345 as hu supposed share of the bond, and obtained a receipt 
for the payment va. his name. Whether the local agent was 
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bound (o take, and ooght to have taken the money, is open 
to qaeetion, bat which cannot be here raised. He diH take 
payment, whereon Milne made affidavit as a creditor to that 
turn, referring to the bond in poeeeseion of the hank (and 
which, in point of Uoi, was on the table), and to his Toucher 
lor payment. On the payment being communicated to the 
mandatory for the bank, he, on tendering tlie daim on the 
affidavit, put on the minutes that " the claim for votinff on 
the estate is now restricted to the sum of £680 lis 4d, being 
the balance of the sum in the oath after deducting said pay- 
ment to aocount." It is not contended that the bank's vote 
is to be counted for more than the restricted amount After 
the rertricted daim was minnted, Mr Carphin, as mandatory 
for Milne, produoed an affidavit for the said sum of £345, 
and voted thereon for. himself. 

The question is — ^Whether, in the circmnstanoes, this is a 
good vote? 

In fibvour ci the vote, it is admitted, the measure of the 
bank's daim is to be ascertained as at the date of the seques- 
tration; and that they are entitled to daim and Tote on the 
estates of all insolvent obligants for the full amount of their 
debt as at ^at date^ with the view of drawing, and until Uiey 
draw full payment, or 20s in the pound. A payment made prior 
to a sequestration must be cradited; but a payment made 
subsequent thereto need not be deducted in daiming and 
voting, but only in ranking to prevent more than full pay- 
ment. But this is a privilege which a bank may foigo, and 
are not bound to exercise. Where they have solvent obli- 
gants, they may prefer to operate payment at once from 
them, and leave them to rank for their relief. If, therefore, 
an obligant has made a payment, either of his share, or more 
or leas than that, he, to that extent, instantly becomes a 
creditor of the hanhrvpt. Before the sequestration, he could 
sue the bankrupt to rdieve him of the bond, even though he 
had not made payment, and if he had done so, then for re- 
payment. After sequestration, the obligant so paying (and 
Milne at this moment) may sue the bankrupt to have his claim 
oousUtuted, and he could use personal diligence against him, 
unless he had been voted protection therefrom. He there- 
fore is undoubtedly now a creditor of the bankrwptf and 
though no dofitble claim or vote can be allowed at the same 
time, yet there does appear equitt/, if not law, to allow him 
to claim on the estate, and vote as a postponed creditor there- 
on, so long as the bank, the primary creditor, does not come 
in competition with him. Here the bauk, by their manda- 
tory, appeared as actually making room for Milne's vote; and, 
if not admitted, the debt of the bankrupt and his estate is to 
tile extent paid by Milne in the vote nowise represented. It 
is clear that Milne is entitled to appear as a creditor to the 
extent at least of seoing that a dividend is set apart on the 
whole daim of the bank, so as to operate so far in his relief, 
and in the event of the estate paying a dividend — ^which 
would pay the bank their reduced claim of £680 lis 4d, and 
leave a surplus — Milne would clearly be entitled to draw that 
surplus, or what proportion thereof offered to his payment of 
£345. Take the case that Milne had voted at the meeting on 
the same side as the bank, it would have seemed difficult for 
the oppoute competitor to object to that vote, seeing there 
was not double votes on the same debt. The Sheriff-Substi- 
tute was not at all moved with the argument rested on the 
66th Section of the bankrupt statute, which to him appears 
totally inapplicable to the present question. Its declared 
design is to allow a creditor to rank on, receive dividend 
from, and to discharge, an insolvent co-obligant, without 
hurting his daim on co*obligants, whnse remedy is declared to 
be the paying up of the debt in full, in which case the creditor 
is taken bound to grant an assignation, which would place a 
solvent obligant in his room, and with the like privileges. 
But it is quite impossible to draw from this Section the con- 
dusion, as was contended in argument, that no co-obligant 
can rank on the estate of another co-obligant, unless he has 
paid up the whole bond, and got an assignation thereto. 
There can be no doubt but that a receipt would be amply 
sufficient to admit a paying obligant to rank to the extent of 
his payment, though Mdtbout an assignation he might not 
have the same privilege as was in the bauk in ranking for 
their full claim on the bankrupt estates. 

Such were the views which at one time inclined the Sabsti- 
tute to admit Milne's vote. But more mature consideration 
has compelled him — but with some hesitation — to reach an 
opposite Gonduslon as more consonant with legal prindple. 



As a principle in bankrupt law, the state of dainw on ihs 
estate of a bankrupt stand fixed as at the date of the sequestra- 
tion; and, by another rule, the right of voting is ooralative 
and co-extensive with that of ranking. At the date of the 
presectt sequestration, the right of doming and ranking on 
the bond for the full amount of the sum was §oU/^ in the 
bank, and is so still, notwithstanding the subsequent payment 
by Milne. That payment did not nduoe the daim of tha 
bank to rank and vote, nor did it confer on Milne the right 
so to rank and vote to the extent cNf his payment. AU the 
effiact it had was to prevent the bank obtaining more than 
full payment of the origins] debt to his pnrjudioe, and it 
entitled Milne to^put in an affidavit as a eaveal that he might 
have justice by the bank getting a dividend to the Aill extent 
of their daim, so as to operate against any further daim on 
him, and in the event of any sivplns, alter aatis^fing their 
actual daim (applying the payment), he might nartidpate in 
that surplus in the same way as the bank would have done 
had no such pajrment been made. It oannot be disputed th«fe 
the bank coidd at the meeting have voted for the full amount 
of their daim, and if they had done so, Milne oould not have 
voted on the sum paid by him. The mandatory for the bank 
restricted **the claim to vote at thtU meeting;** but he (Ud not 
restrict the bank's claim to rank, nor had he any power to do 
so. That still stands on the affidavit to its fuU extent, and 
the trustee must deal with it and recognise it; and so stand- 
ing, he cannot recognise or admit the cUim for Milne to rank, 
elM that would be a double ranking. Even as to voting, the 
bank can. at the very next meeting, recover their full right to 
vote on their whole daim, and thereby oust any attempt on 
the part of Milne again to vote. It is quite clear, in law, that 
the vote must be where the daim is. The claim at the meet- 
ing was legally made for the bank on the whole sum, whidi 
bflmd the claim for Milne to vote for part of the same sum. 
That the bank did not ezerdse their nght to vote on their 
whole daim, did not confer on Milne any claim or right to 
rank, and, in consequence, to vote. Had the ba^ not 
claimed at the time of the meeting, and had Milne done so, 
perhaps the vote might have been admitted for the time until 
a superior daim was entered on the same debt by the bank; 
but seeing that there stood daims at the meeting, both for 
the bank and Milne, that of the bank must prevail to exdude 
the vote of Milne, whose claim of ranking is only subordinate 
and postponed to that of the bank. 

The Sheriff-Substitute has not felt any difficulty with the 
personal objections to the Messrs Morison. The first three 
objections, although they were founded on fact (but which 
was disputed), do not show any such intimate ccmnection be- 
tween the trustees-dect, and the Baronet of Murthly, as to 
show that there exists any restraint on the free exerdse of 
the trustee's functions, or to excite the slightest suspidon 
against the high respectability, and the well-known and long- 
tried integrity of the men. 

With reference to the fourth objection, it is by far too 
vi^ue. There are few trusteeships conferred on jnofiBssional 
men, but which more or less are made the subject of 
solidtation and canvass. Unless the objectors had allied 
that the trustees-elect had come under some pledge or promise 
to some of the creditors, in some way or other, to benefit 
them at the expense of the estate, there is nothing in the 
mere statement of friendly assistance in preparation of affi- 
davits and mandates, though even this might as well have 
been avoided. 

The fifth and sixth objections (though proved) do not raise 
any personal objections against the trustees-dect. The yote 
of Messrs Hobb & Mess has been admitted; and it is not un- 
natural or unusual for banks and other large creditors to 
show an anxiety to carry the election of a person in whose 
prudent management they repose confidence, so that the 
most may be realised firom the bankrupt estate. 

With reference to the seventh and last objection, if it be 
true (which was denied), it perhaps might be said that Mr 
Bobert Morison should have delivered up the bill for £100, 
upon evidence that it was paid; but it must be observed that 
be attended the meeting of creditors as a mandatory for the 
bank from whom he got the bill, and without whose autho- 
rity he may have conceived he had no right to part with it. 
Then the uplifting of the bUl was dose upon the tim^ of the 
meeting, and the voucher of payment was by no means ez- 
plidt as to who had paid it. Iherefore, in the hurry of the 
moment, he may be excused for an act which, had he had 
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time for more mature defiberatioii, he might not have done; 
but the best answer is in the fact that his act oonld not, and 
did not, benefit him or injnre his opponents. His vote was 
restricted to the extent of the bill, and the opposing vote 
sustained to the same extent. 

With regard to personal objections in general, it will be 
xeooUected that now, with the cheap and rapid appeal to the 
Sheriff, in all cases, both of admission and rejection of daims, 
a tmstee is more than ever a judicial officer subject to im- 
mediate supervinon and oorreotiim. 

With regard to expenses, had it not been that the stotute 
is imperatiTe in respect that *' expenses akall be awarded to 
the soooessfnl party against the unsoooessful,** the Snbstituto 
would have given no costs in this case. Not only has the un* 
snocessf ul puty been sn cemsfu l in striking off many votes on 
the opposite ride — but in sustaining Tcrtes on his own ride 
against objections — but the vote of liClne, which would have 
put him in a majority, has been rejected with very ooorider- 
able beritation. The Substitute, therefore^ considers that he 
does justice, and does not viobi^ the Stotute, by awarding 
modified costo to the extent of about one-half at least of what 
they would have been upon an audit. 
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J. N. Sale ft Mahdatobt v. MIbttbb, Hooa & Co. 

Sale— Eyideiice. — A party aUeging authority to select and 
purchase goods for anoHier, purchased and sent a 
quantity to the firm from whom he alleged he had 
authority, ordering them to be manufactured for, and 
returned to himself. On an analysis of the evidence, 
written and oral, held that the goods having been treated 
by the pursuers as those of Hie party who had ordered 
dem, action against the firm dismisseiL 

Supplementary Action — ^Restitution. — An action as for 
the price of goods sold and delivered, was, after proof 
decided against tJte pursuers by the Sheriff-Substitute. 
The pursuers then raised a supplementary action for 
payment, ^^and also, or otherwise, the price and valiie 
of the said goods, which, being the property of the 
pursuers, were appropriated and converted by the 
defenders to their own use." Held, that the supple^ 
mentary action was not contradictory to the original 
action, but was only intended to present an alternative 
vieio of the same facts, and was therefore competent. 

The punuers sued the defenders for the sum of £81 7s 
fid, for goods sold to them, per account annexed to the 
sammons. The minnte of defence set forth that the 
goods in question had been bought by Walker Brothers, 
manufacturers, Manchester, from the pursuers, to be 
sent to the defenders* house at Londonderry, to make 



on 7th January, wrote the principal pursoer, refusing to 
allow him to charge them with the goods, desiring him 
to charge them to Walker Brothers, who had bought 
them, and stating that Walker Brothers had no autho- 
rity to buy goods for them: That the principal pursuer 
acquiesced in the defenders* refusal to be debited with 
the goods, by not answering the letter: That the defen- 
der M^Lityre, being in Manchester in January, met 
Mr Lomas, the pursuer*s salesman, on the 15th or 16th 
of that month, and on Mr M^Lityre asking Mr Lomas 
whether he had charged the goods to Walker Brothers, 
he answered no, bat that they were going to do it: 
That, on fith January, the principal pursuer haying 
also sent to the defenders' house at Londonderry a copy 
of the iuToioe, the defenders there, by their partner, Mr 
Hogg, not knowing anything about the goods, or whose 
they were (not having at that time reoeived the princi* 
pal pursaer's letter of fith January), wrote the pnrsuer 
for an explanation, and he, on 12th January, wrote 
them that the goods in question ^^ are Walkers* goods;*' 
that Walker Brothers, on 22d January, intimated that 
they had suspended payments, and that the principal 
pursuer, on a previous occasion, when two of the de- 
fenders* travellers, Mr Scott and Mr Buchanan, pro- 
posed to purchase goods from him, required the defen* 
ders* authority to see them before doing so; and the 
defenders gave authority to porobase, even for their own 
travellers, only to a limited extent. The record was 
closed on the sammons and minute. 

On 8th December, 1857, a proof, pro ut de Jure, was 
allowed to both parties. On 29th December, a commis- 
sion was granted to take proof in Manchester; and, on 
12th May, 1858, interrogatories having been previously 
adjusted, a commission was granted to take proof in 
Australia. Proof was led in Manchester and reported; 
but the pursuer failed to report the commission from 
Australia. The cause was then sent to the debate roll, 
parties' procurators heard, and the Sheriff thereafter 
pronounced the following Litcrlocutor: — 

Having heard parties* procurators, and resumed considera- 
tion of the proof, prodactions, and whole process: Finds that 
the pursuers have fiuled to prove the averment on which the 
conclusions of the summons are founded, namely, that the 
prindpal pursuer sold the goods in question to the defenders 
on the 6th January, 1857: Therefore, and under reference to 
the annexed note, sustains the defences and ftssailries the 
defenders: Finds the pursuers liable in expenses, allows an 
account thereof to be given in, and remits tho same to the 
auditor to tax and report, and decerns. 

Note. — According to the statement of the witness John 
Lomas, salesman to the pursuer J. N. Sale, the transaction 
which has given rise to the present litigation cnriginated in this 
way: — Mr William Walker, a partner of the Manchester firm 
of Walker Brothers, called for him (Lomas) at Sale's ware- 
house on the 6th January, 1857, "and stated that he had 
altered into an arrangement with the defenders, which author^ 
, . , - ^, r\0 ±1. ji 2. r J.I. r. I i««i him to look out 200 pieces of shirtings, which goods were 

up into shirts for them. Of the date of the purchase, I ^ y^ entered to the defenders, and were to be re-chaiged to 

the pursuers sent an invoice to the defenders at Glasgow, ! ^ii?", including the making op.'* Lomas adds that he wrote 
debiting them with the price, accompanied by a letter, I on » »lip of P»Pe^ ^^^ nature of the above statement, and 
1. A- au i. v^ u- J «^««. *^ T >v.^^»^««.« *i»^ ,-.^j I showed it to the pursuer, who, bemg busy, hardly read it, but 
Stating that he had sent to Ixmdonderry the goods ^^etloned any ile to the defenders, whilst he refusell to 
which had been selected by Mr Walker, which the i authorise any to Walker Brothers. After this Lomas per- 



defenders were to make up for him; and also stating 
that he had charged Walker Brothers the advance for 
these goods, as they were then up to everybody sixpence 
per piece: That, immediately on receipt, the defenders, 



mittod William Walker to select the goods, and by his instroc* 
tions they were sent oif the same night to the defenders' house 
in Londonderry. It is admitted both by the pursuer and his 
salesman that they had no authority firam the defenders to 
give goodp to Walker Brothers for them, and that they had 
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nothing but William Walker's verbal itatement ihat he was 
anthoraed to buy for the defenders. It is also instructed by 
the letter No. 5/1, and copy letter No. 5/14, that it was 
expressly understood between the pursuer and defenders that 
goods were not to be invoiced to the defenders on the order of 
third parties professing to act for them, unless they exhibited 
to the pursuer a written authority from the defenders. The 
pursuer has not even attempted to prove that Walker Brothers 
had any authority to use the defenders* name as the princi- 
pals in the above transaction; and the defender M^Intyre has 
deponed that he did not at any time authorise Walker to buy 
goods with which the defenders were to be debited. On the 
other hand, the defenders were in the custom of oooasionaUy 
receiving goods from Walker Brothers to be made up into 
shirts for them, or otherwise dealt with, and a considerable 
balance stood against Walker Brothers in the defenders' books. 
It £urthw appears from the letter No. 5/4, and copy letter 
No. 5/3, that the defenders had reason to expect that they 
would receive printed shirtings from WiUker Brothers in 
January, 1857, to be made up for them; and the letter No. 
5/5 from Walker Brothers expressly informs the defenders 
that they (Walker Brothera) "have ordered" goods to be sent 
by the pursuer, which are to be made up for them. The 
next step in the busiuess was that the pursuer invoiced the 
goods to the defenders, conform to duplicate invoice No. 82/3. 
This invoice contuns one parcel of goods in addition to Uie 
goods in question, to which the defenders did not object, being 
aooordiug to their own order. The pursuer at the same time 
wrote to the defenders at Londonderry the letter No. 5/8, in 
which he says inter o^tce, — "We are also sending to-day 135 
shirtings and 25 checks, selected by WiUiam WiJker of this 
dty, /or tokom you will have instructions to make them op.'* 

As soon as the Londonderry house received this letter and 
the invoice, they wrote to the pursuer the letter No. 26, of 
date 9th January, 1857, in which they say, — "We are in 
receipt of your goods, but are at a loss to know which are 
Walkers* goods, and which are our own, as there were no 
distinguishing marks on them.*' In answer, the pursuer 
wrote the letter No. 5/9, which seems condusive of the 
case. It is dated 12th January, 1857, and is in these 
words, — " In reply to yours, I beg to inform ytm that all the 
shirtings sent you on the 6th are Walkers* goods^ except 58 
pieces checks at lOs 6d, which are towards your order." Five 
days before this letter was written, it is proved that the 
defenders' Gla^ow house, who had aim received an invoice 
debiting the defenders with the goods in question, and the 
letter No. 5/7 in similar terms to that just quoted, wrote to 
the pursuer's salesman, Lomas, with whom they usually trans- 
acted, and who had written for the pursuer the said letter 
No. 5/7 and answer, of which No. 5/16 is substantially a copy. 
It is quite explicit, and ia as foUows: — "Glasgow, 7tb January, 
1857. Mr Lomas, Mr J. N. Sale. We have yours of yester- 
day's date, endiosing invoice of goods bou^t by Walker 
Brothers. In reply, we will not aUow you to charge us with 
these goods: charge them to Walker Brothers. Neither 
Walker Brothers nor any other person have any authority to 
buy goods for us. You may please tell them so." Lomas 
denies that this letter ever reached him ; but there is complete 
evidence that it was written of the date it bears, properly 
addressed and posted. It would reach Manchester on the 
10th January, and on the 12th the pursuer wrote as has been 
seen to Londonderry, that all the shirtings sent on the 6th 
"were Walkers' goods." Here, then, was an admission, not 
only that the gooids had not been sold to the defenders, but 
that they had been sold to Walker Brothers. Nor does the 
case rest here; for the defender M'Intyre was in Manchester 
on the 15th January, and saw Lonuw; and he has deponed 
that — "I asked Lomas if he had got my letter of the 7th 
January, and he said he had. I then asked him if he had yet 
diarged the goods to Walker Brothers, and he sud No, but 
he was going to do it." Lomas gives a different version of 
this conversation; but that of M'Intyre is strongly corroborated 
by the neutral testimony of the witness John R. Buchanan, 
and is apparently the true version. The pursuer seemed to 
think it a point in his fisvour that the goods are entered in the 
Purdiase*Ledger of the defenders* Glasgow house; but it is 
satisfactorily shown that this arose from the defenders' practice 
being to credit the gross amount of all invoices received at 
liondondeny during any one month, and at the end of the 
month to get a debit note frmn Lcndonderry of any goods not 
pfd««d or to b9 retomed ; and, aGcordioglyi tho debit nott 



No. 82/6 was actually sent from Londonderry to Glasgow, on 
the 5th February, 1857, with this notandum on the bade — 
" These shirtings are Walker Brothers* debited to us by John 
N. Sale's invoice, of which you have copy. 6th Jan., 1857." 
Walker Brothers stopped payment on the 22d January, 1857, 
and what arrangement they afterwards made with their 
creditors, including the defenders, does not appear; but 
William Walker, who, according to the statement of lK>mas, 
obtained the goods in question from the pursuer on a false 
representation, has since gone to Australia. It was argued 
for the pursuer, that if he did not sell to the defenders, he as 
little sold to Walker Brothers, and therefore tiiat he was at 
least eutitied to restitution of the goods. Had he taken tiiis 
ground at first, he might perhaps have been able to maintain 
it; but the evidence goes to show that up to Walker Brotbertt* 
failure he acquiesced in the defenders' statement that the sale 
had been made to Walker Brothers, and that he left them and 
the defeuders to transact regarding the goods as they thought 
fit, the defenders having, in point of fact, accounted for them 
to Walker Brothers in their manufactured state. But farther, 
it i» enough for the dedsion of this case that the summons 
proceeds exdusively on the ground of a sale to the defenders, 
and that as no such sale has been proved, no decree can be 
given for the price. 

On 18th December, 1859, the pursuers raised a sup- 
plementary action, concluding to have it coi^oined with 
the former action; ^^and in the conjoined actions the 
defenders ought to be decerned to pay to the pursuers 
the said sum, for the reasons stated in the foresaid 
action, and also, or otherwise, as the price and value of 
the said goods, which, being the property of the princi- 
pal pursuer, were appropriated and converted, by the 
defenders, to their own use, in the months of February, 
March, or April, 1857." To this supplementary action 
a minute of defence was given in, which stated — ^Pre- 
liminary, 1, The action is incompetent, (1) because the 
grounds of action and conclusions are inconsistent with 
those of the summons in the action with which this is 
sought to be conjoined. (2.) Because, in the principal 
action, final judgment has been pronounced by the 
Sheriff-Substitute. 2, The action, as laid, is irrelevant; 
and, on the merits, a general denial of the pursuer's 
averments, and espedally that the goods were, at the 
time libelled, the property of the principal pursuer. 
Averred that they were the property of Messrs W^alker 
Brothers, manufacturers, Manchester, by whom they 
had been bought from the principal pursuer in January, 
1857, and by whose order the goods were sent to the 
defenders, and from whom they had instructions to make 
them up into shirts. Explained that on Gth January, 
1857, the principal pursuer sent an invoice to the de- 
fenders at Glasgow, debiting them with the price of 
said goods, and accompanied by a letter, stating that he 
had sent to Londonderry the goods which "had been 
selected by Mr Walker," which, the pursuer says, "you 
are to make up for him;" and also stating that he had 
charged Walker Brothers the advances for these gooda, 
as they were then up to everybody sixpence per piece: 
That the defenders' Glasgow firm, on 7th January, 
wrote the principal pursuer a letter, refusing to allow 
him to charge them with the goods, and desiring him to 
charge them to Walker Brothers, who had bought them: 
That the principal pursuer, on 6th January, sent the 
goods in question, along with some others, to the defen- 
ders' house at Londonderry, and, of the same date, a 
letter, in which he states that the goods Imd been 
*' selected by Mr Walker of tbia city^ for whom you wiU 
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have ixistructioDS to make tbem up;" and in which he 
farther designates the goods as **Mr Walker^s:^* That, on 
9th January, the defenders, by their partner at London- 
derry, Mr Hogg, wrote the principal pursuer, acknow- 
ledging receipt of the goods, and asking which were 
Walkers', and which were their own, as there was no 
distinguishing mark on them; and the principal pursuer 
wrote in reply, on 12th January, that the goods in 
question *'are Walkers* goods:" That the principal pur* 
Buer never asked restitution of the goods, nor claimed 
their value as being his property; but, in the principal 
action, claimed their price on the ground of an alleged 
sale to the defenders, and that the defenders held said 
goods in virtue of their right of lien over them in 
security of the expense of their manufactures due to 
tbem by Walker Brothers, and also of a general account 
for manu&ctures owing by Walker Brothers to them. 
The defences in the principal action were held as re- 
peated. 

The record having been closed, and parties' heard, 
the Sheriff-Substitute pronounced this Interlocutor:-^ 

Having heard parties' procurators and reviewed the whole 
prooesB, Finds that not ouly was the record dosed and a proof 
Md ad Umgwm by both parties in the original action, in refe^ 
renoe to which the present has been raised as supplementary, 
but the said original action was debated before the Sheriff- 
Substitate, and a judgment thereafter pronounced by him upon 
the whole cause, aasoilzing the d<^ender8, in respect of the 
pursuers having failed to instruct the grounds of action libelled 
before the pre4ent action was brought: Finds that the general 
rule is that a supplementary action, if otherwise competent 
may be brought at any time before the record is closed in the 
original action; and although, in certain instances, the Court 
has gone farther than this, and entertained a supplementary 
action even after the record had been dosed in the original, 
there seems to be no precedent for allowing such supplement 
tary action after proof has been led and judgment has been 
pronounced in the first, the more espedally if, as in the present 
mstance, the ground of action set forth in the supplementary 
summons is inconsistent with that on which the original has 
proceeded: Finds that if, in such circumstances, and at so ad- 
vanced a stage, a supplonentary action is to be entertained, a 
pursuer, against whom an unfavourable judgment has been 
pronounced, might always attempt to get the better of it by 
the side-wind a{ a supplementary action, introdudng a new 
narrative of fiujts and new media condvdendi, whereby much 
confusion would ensue: Finds that the proper remedy of the 
pursuer here, if he fails in his original action, seems to be to 
obtain a reservation of his right to sue on a new ground, 
instead of attempting to mix up a new action with one already 
exhausted: Tlierefore sustains the first and second preliminary 
defences, and disnusses the action: Finds the pursuer liable in 
expenses, of which allows an account to be given in, and re- 
mits the same to the auditor to tax and report, and decerns. 

NoTK.— In the case of Sheddan, February 9, 1850, it was 
admitted to be law "that the statements in a supplementary 
Bommons must be consistent with those in the ot^^nal, they 
must not be inoontdstent with or contradictory of these state- 
ments, and that if they are so, the summons is not supplemen- 
tary; that it is tiius necessarily, from its very character, an 
iadependent and separate summons, and if it is to remain in 
Court at all, it must be taken as an original action, and dealt 
with as such (mly.** In the case of M'DougaL, 25th February, 
1829| whidi was an action for slander, the allegation in the 
original summons being that the defender was an "elder," 
the Court refused to aUow, as inconsistent with thiti, an alle- 
gation in the supplementary summons that he was not "a 
regularly -ordained elder;" now here the allegation in the 
original action, which has already been dedded by the judge, 
primcB ifHtatUice, was that a sum of n.oney was due for goods 
sold and delivered, whereas the allegation in the supplemen- 
tary summons is difibrent and inconsistent, being that the sum 
is due for goods taken possesnua of by the defenders withont 



any oontraot of sale. Such a change is not within the legiti- 
mate comfjasB of a supplementary action of tiie stage to which 
the first has now arrived. 

This Interlocutor was appealed, and on the appeal 
having been heard, Sir Archibald Alison pronounced the 
following judgment: — 

Having heard parties' procurators under the pursuer^s a^v 
peal upon the Interlocutor appealed against^ and whole pro- 
cess. Finds that the grounds and oonduaions of the present 
supplementary action are not contradictory, either in fact or 
law, to those of the original action, but are only intended to 
present an alternative view of the same facts on one or other 
of the grounds as applicable; just as in a criminal indictment 
charging alternatively theft and reset of theft, the same facts 
are stated alternatively in the same libd under these opposite 
denominations: 'ilierefore recalls the Interlocutor complained 
of, dismissing the present action as contradictory to the origi- 
nal action, sustains the same, and remits this action to the 
original action to be conjoined therewith. 

The pursuer appealed the Sheriff-Substitute's Inter- 
locutor in the original action; Sheriff Alison then pro- 
nounced this Interlocutor:— 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed against in connection with 
their appeal under the supplementary action, for the reasons 
stated in the following Note, recalls, Jioe tUUu, the Inter- 
locutor complained of, and conjoins herewith the supplemen- 
tary action remitted hereto, ob corUinffentiam; and in respect 
parties' procurators have not yet been heard upon the two con- 
joined actions, viewed as a whole, by the Sheriff-Substitute, 
and upon the pleas competent to them imder the same, remits 
to the Sheriff-Substitute to hear parties in the conjoined 
actions, and do fariher in the cause as to him may seem just. 

Note. — The Sheriff has had very great difiicnlty with this 
case, not so much regarding the point now immediately de- 
bated before him, under the supplementary action, as the 
merits of the two actions oombmed, supposmg they were ripe 
for decirion. 

On the first point of form regarding the supplementary 
action, he entirely assents to the genenl proposition that a 
supplementary action, like an amendment of the libel, must 
not be inconsistent with or contradictory to the facts alleged 
in the original action, but must merely be dther an expansion 
or alternative view of these facts. The supplementary action 
now sustained and conjoined with the original action, appears 
to the Sheriff to make the combued actions stand very much 
in the situation of an indictment which charges, under the 
same libd, alternativdy theft or theft and breach of trust. 
But, supposing the supplementary action and its conjunction 
witii the original are competent, the Sheriff deems it proper to 
throw out some suggestions for the consideration of parties, 
when the case comes to be debated before the Sheriff-Substi- 
tute and himself under the conjoined actions. 

On the part of the pursuers in the actions now eoiycined, 
there is produced the invoice for the goods, No. 6 of prooess, 
made out in the name of the defenders, M'Intyre, Hogg k 
Co. In addition to this, it is admitted by them that the goods 
were sent off on the same day, 6th Jan., 1857, and reodved 
by them, and msnu&ctured into shirting as for Walker 
Brothers, who selected and gave the orders for the goods to 
the pursuers, desiring them to be sent to the defenders instead 
of themselves. It must be confessed that there is apparentiy 
here a strong and even a decisive case for the pursuer; but^ as 
usual, there is something to be said and taken into view on 
tiie other side. It appears that Walker Brothers, who have 
flince become bankrupt, had formerly had dealings both with 
the pursuers and the defenders, but the pursuers, having be- 
come distrustful of the credit of Walker Brothers, refused to 
give the goods, the price of which is now sued for, upon their 
credit, bnt at once agreed to furnish them on the credit of tiie 
defenders. Mr Wa&er accordingly ordered the goods to be 
sent on to the defenders, bnt without his having any authority 
from the defenders to do so. This produced the sending of 
the goods to the defenders, accompanied with the invoioe, nuide 
out in thdr name, already mentioned, and the letter dated 6th 
January, 1857j Nu. 5/7, by the punroers, stating that th^ had 
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wnt to-day, to the liondondeny home of the defenders, "the 
goods which had been selected by Mr Walker of this dty, 
which yoa are to make up for him. He will no doubt advise 
▼on of them." Upon receipt of this letter, along with the 
uivoioe and goods, uie defoiders lost no time in writing to the 
pnrsoers the letter, dated 7th January, of which a copy, 
made firom memory, is produced in process, stating "we have 
yours, of yesterday's date, enclosing invoice of goods bought 
by Walker Brothers: in reply, we will not allow you to charge 
us with these goods; chiuge them to Walker Brothers. 
Nttther Walker Brothers, nor any other person, have autho- 
rity to buy goods tot us." If it were distinctly |iroved that 
the porsuen received this letter, it would be decisive of the 
oaee in the defenden* fkvonr. But although there is no dis- 
crepancy of evidence on this point, there does not appear to 
be Bufltoient proof to establish etther the one side or the other 
as to its having been received; for the defenders have dis- 
tinody proved that such a letter was put into the post-office, 
though it appears to have been imperfectly addressed, and the 
porsaers positivdy deny that they ever received it. It ap- 
pears, however, that they were made aware that the Messrs 
Walker bad no autiiority to order goods on the defenders' 
account^ for it is proved that their salesman, Buchanan, was 
told that the goods must be charged to the Walkers and not 
the defenders, which he promised to do, but it would appear 
the entry of the goods in their books in the defenders' name 
had never been altered. It would appear also that the Lon- 
donderry house, so soon as they received the goods, wrote to 
the pursuers the letter of 9th January, 1857, in which they 
say— "We are in receipt of your goods, but are at a loss to 
know which is Walkers' goods and which are our own, as 
there are no distinguishing marks on them." In reply, the 
pursuers wrote to the defenders the letter, No. 5/9, dated 12th 
January, in these terms—" In reply to yours, I beg to inform 
you that all the shirtings sent you on the 6th are Walken* 
good; except 58 pieces checks, at 10s 6d, which are towards 
your order." There can be no doubt that this last letter is a 
most material circumstance against the pursuers, because it 
indicates a knowledge on their part that, though the goods 
were invoiced and sent to the defenders, yet, in reality, they 
belonged to Walker Brothers. On the other hand, it is a cir- 
cumstance against the defenders that, knowing the goods were 
invoiced and sent to them, they retained them in their posses- 
sion for tibe purpose of manafiicture, and worked them up for 
WaUcer Brothers, instead of sending back at once to the pur- 
suers, as tiiey would have acted more prudently to have done, 
in the existing state of dubiety on whose credit they had been 
delivered. Theae are the opposite considerations which strike 
ihe Sheriff, which the parties may keep in view in the future 
discussion of the conjoined actions before the SherifiT-Substitute 
and the Sheriff. 

On 10th April, 1860, the partieB renounced probation 
in the conjoined actions, and having been heard on the 
whole canae, the Sheriff-Substitute pronounced the fol- 
lowing Interlocutor: — 

Having heard parties' procuraton in the conjoined processes, 
and they having rmounced any additional probation under the 
suppleniiBntary action, Finds, as regards the new or alternative 
ground of action set forth in the supplementary summons, 
that the goods in question being the property of tiie principal 
pursuer, were appropriated and converted by the defenders to 
their own use, and that they are therefore liable in payment 
of tiiem, is not borne out by the facts of the case, as these 
have been established by evidence, it being on the contrary 
proved that up to the date of the failure of Walker Brothers, 
the said pursuer acquiesced in the intimation made to him by 
the defenders, that the sale must be held to have been made to 
Walker Brothers, and that the goods having been sent to the 
defenders by order of Walker Brothers, they would account to 
them alone for tiiem: Therefore^ for this reason, and for the 
other reasons set forth in the Interlocutor of 18th November 
last, and Note thereto aunmed, reverts to and repeats the said 
Interlocutor, with this alteration or addition, that the 
defences are hereby sustained in the conjoined actions, and 
the defenders aasoilaed; and the pursuer found liable in 
SKpensea in said conjoined actions. Allows an account, etc. 

The pursuer appealed. On the 22d October last 



parties' procurators were heard, and the Sheriff made 
avizandum with the cause, to be advised. 
The following judgment was then given: — 

Having resumed consideratioh of this case, along with the 
debate under the pursuer's appeal, and having considered the 
Interlocutdr appealed against^ and again reviewed the proo^ 
productions, and record in the oonj&ed actions and whds 
process, for the reasons stated by the Sheriff-Substitute, as also 
those in the subjoined Note^ dismisses the appeal, sad adhens 
to the Interlocutor appealed against. 

N0Ti.~-The Sheriff has still had consideEable difficulty with 
this case; and at the debate which totk place before him under 
the present appeal, he was inclined to think tiiat under the 
c on clusi o ns ci the supplementary action, the pursuer had made 
out a case against the defenders for the price of the goods^ 
upon the footing of their having appropriated and made them 
up into shirtings for Walker Brothers. After, however, 
again maturely considering the proof which had been led and 
the productions in process, and attending to the pcsitioos of 
the parties in the transaction out of which this action has 
arisen, he has come to the conclusion that there are no suffi- 
cient grounds for disturbiug the judgments which hare been 
pronounced by the Sheriff-Substitute. 

It would appear that the pursuer, Sale^ had had dealings on 
former occasions with a Manchester firm— Walker Brothers— 
as well as with the present defenders, M*Intyre, Hogg & Co., who 
have a house in Londonderry as well as Glasgow, and the 
defenders were in the custom of receiving goods from Walker 
Brothers to be made up into shirts for them, against whom a 
considerable baknce stood in the defenders' books, before the 
goods, the price of which is now sued for, were received by the 
defenders, under the circumstances now to be noticed. The 
main point of inquiry in the present process is this,— Who 
ordered the goods, and on whose credit did the pursuer rely 
in furnishing the goods so orderedf Now, it is proved by the 
evidence of Lomas, the pursuer's own salesman, that it was 
William Walker, a partner of the Manchester firm of Walker 
Brothers, who called at Sale's, the pursuer's warehouse in 
Manchester, on the 9th of January, 1857, and stated to him 
(Lomas) that he had entered into an arrangement with the 
defenders, which authorised him to look out 200 pieces of 
shirtings, which goods were to be entered to the defenders, 
and were to be rensharged to him, including the making up. 
Lomas forther states that he wrote on a slip of paper the 
nature of the above statement and showed it to the pursuer, 
who sanctioned a sale to any extent to the defenders, but 
refused to, authorise any to Walker Brothers. After this the 
salesman, Lomas, permitted Walker to select the goods, and 
by his mstructions they were sent off the same night to the 
defenders' house in Londonderry. There is no evidence in 
process to show that the defenders were at this time aware of 
what had taken place between Walker and the pursuer's sales- 
man, Lomas, and it is admitted that neither he nor the pur- 
suer had any authority from the defenders to give goods to 
Walker Brothers for tiiem. On the contrary, it is instructed 
by the letter 5/1, and copy letter 5/14, that it was expressly 
understood between the pursuer and defenders, that no goods 
were to be invoiced to the defenders on the order of third 
parties, unless they exhibited a written authority from the 
defenders; and the pursuer has not even attempted to prove 
that Walker Brothers had any authority to use the defenders' 
name in this transaction, while the defender, Mr M'Intyre, 
has sworn that he never at any time authorised Walker to 
purchase goods with which the defenders were to be debited. 
It is no doubt true that the pursuer invoiced the goods in 
question to the defenders, conform to duplicate invoice No. 
32/3, but this also appears to have been done without the 
sanction or knowledge of the defenders ; and it is material to 
observe, that the invoice contained one parcel of goods to 
which the defenders never objected, the same having been sent 
on their own order; and in forwarding the invoice to the 
defenders' house at Londonderry, the pursuer wrote to the 
defenders — "We are also sending to-day 136 Bhirtinga and 25 
checks, selected by William Walker of this city, for whom you 
will have instructions to make them up." So soon as the 
Londonderry house received this letter and the invoice, they 
wrote to the pursuer the letter No. 26/, of 9th January, 1867, 
in which they say— «* We are in receipt of your goods, but are 
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»t a loM to know wlUeh it Walkent ffoodi, amd tff&teA ore our 
oviS M thore wen no dutingnisbinff marks on them." Thii 
letter was admittedly reoeiTM by the pursaer; for on 12th 
January he wrote the letter No. 6/9 in answer to it^ in whioh 
be says — " In reply to yours, I b^ to inform you that all the 
■Urtings sent yoa on the 0th are Walker^ goodi, exetpi 53 
meoes chedu at lOs 6d, wAmA are towards your order." This 
tstter of itself seems to be decislTe of the case in so far as the 
oripnal action is oonoemed, which is rested ezclnsiyely on the 
sroond of the goods having been sold, not to Walker Brothers, 
bnt to the defenders; because, here is the pursuer himself, 
after being put on his guard that the defenders would not be 
liable for Walkers* goods, and wishing to know which were his 
and which their own, distinctly stating that the whole goods 
sent, except the 63 pieces, were Wiuken* goods. Had the 
pursuer at the Hme meant or understood that the defenders 
were to be liaUe for the price of these goods, which were un- 
queBti<mably selected and ordered by Walker, without their 
consent or autiiority, his duty was either to have intimated so 
to them, or required them to return the goods, in place of 
writing them as he did, that they were sU Walker^ goodt, 
except the few pieces sent to the defenders* own order, about 
whidi Uiere has been no diipote. Had the pursuer done 
either of these things, and the defenders had afterwards kept 
the goods and made them op into shirtings for Walker 
Brothers, they would clearly have been liaUe in thdr value; 
bnt as the pursuer never hinted at the defenders* liability for 
the goods tUl after Walker Brothers had become bankrupt, 
and on the contranr held out to the defenders that the goods 
had been sold to Walker Brothers, and were theirs, the case 
seems to be di£BR«nt. In this view of the case, it seems un- 
necessaiy to go into the question as to whether the letter 
written by tlw defenderaf Glasgow house on 7th January, 
1857, to the pursuer's salesman, Lomas, was really received or 
not. There is complete evidence in process that that letter 
was written of the date it bears, and posted, though not fully 
addressed, it being addressed " Mr Lomas, [care of Mr Sale,] 
Manchester^ — the words in brackets being interlined. It may 
be more doubtful whether there is complete proof that that 
letter so addressed was received by Lomas, although the 
evidence adduced to prove that it was seems pretty strong. 
But even assuming that it was not, the defenders' case appears 
to be sufficiently made out without it, because the material 
thing which appears to be decisive against the pursuer is his 
own letter No. 6/9, of 12th January, written in answer tathe 
defenders' letter of the 9th of that month. Then, again, as to 
the alternative ground of action set forth in the sufq^anentary 
summons, viz., that if the goods were not sold to the defenders, 
they were as little sold to Walker Brothers; and that being 
the pursuer^s property, and having been retained by the 
defnuders, and appropriated and converted to 'their own 
use, they are thus far liable in payment of their price. 
The Sheriff, after maturo consideration, agrees with the 
Sheriff-Substitute in thinking that these are no grounds for 
holding the defenders liable. No forther proof hu been led 
beyond what was adduced and founded on in the original 
action; and as the whole evidence goes to show that up to the 
failure of Walker Brothers the pursuer himself held out to the 
defenders that the goods were Walker^ goods, and conse- 

auentiy bad been purchased by them, and thus left &e 
efenders to transact with Walker regarding them; and the 
defenders having, in pdnt of fact, in the ordinary way of 
bunness, made up the goods into shirtings for Wdker 
Brothers, with whom they had had previous dealings, and 
accounted for them in their manufactured state to these 
parties, it is difficult to see how the defenders can be rendered 
liable for the price of the goods to the pursuer. As it is dear 
that, in consequence of the insolvency of Walker Brothers, a 
loss most fall upon some party for &e price of the goods, it 
seems more equitable that that loss should be throvm upon 
the pursuer, who, up to the time of their failure, held out 
that the goods were Walker Brothers', and never intimated 
nor hinted to the defenders that they were to be liable for 
them, or asked them to return the goods, rather than on the 
defenders, who throughout intimated that they would not be 
responsible for any goods ordered by Walker Brothers, and 
did nothing more than make rp the goods in the ordinary way 
of their business fbr these parties. 
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Grant r. Taylor. 

Foot Law Act, Bee. 73— Pauper Limatio.— iTeZJ, 1^, 
That a pauper^ resident in a different parish and county 
from that of his settiementy is entitled^ under the 7Sd seC' 
tion of the Poor Law Act^ on being refused relief to 
present an appUcaOou to the Sheriff of the county in 
which the parUhofhis settlement is situated^ against the 
Inspector of that parish^ and is not bounds in the first 
instance^ to proceed against the Inspector of the parish 
of his destitution, 2d^ That where a Parochial Board 
once treats a pauper as insane, the burden of proving 
that he has recovered his sanity and u able to earn his 
own living lies on that Parochial Board, 

John Grant, redding at Battergask, in the parish of 
Cargill, and county of Perth, presented an application to 
the Sheriff of Fife against Thomas Webster, Inspector of 
Poor of the parish of Forgan, in the county of Fife, in 
which he averred that the parish of Forgan was the parish 
of bis settlement; that, in the year 1859, he was dis- 
charged from the 93d Highlanders, in which regiment he 
was a private soldier, in cdnsequence of being unfit for 
farther serivce by reason of a sun-stroke received by him 
while in India; that he was placed in the lunatic asylum, 
Dundee, where he remained till 27th April, 1860, when, 
on the application of the respondent, he was transferred 
from the asylum and placed in charge of his father, Dun- 
can Grant, Buttergask; that, by minute of agreement, 
dated 2d April, 1860, entered into between the respon- 
dent and the said Duncan Grant, the respondent agreed 
to pay to Duncan Grant, out of the funds of the Pa- 
rochial Board of Forgan, £10 8s yearly, as the Board's 
Ehare of the petitioner's maintenance and support; that, 
notwithstanding said agreement, the respondent now re- 
fused to contribute any sum whatever towards the peti- 
tioner's maintenance, although no change in the petitioner 
or his father's drcumstances had taken place since the 
agreement was entered into; and that the petitioner's 
father not being in a position wholly to maintain, sup- 
port, and clothe the petitioner, who was unable to earn 
his own subsistence, and the respondent having refused 
him relief, and he being destitute, the application was 
necessary, and therefore the petitioner craved the Sheriff 
to find him entitled to permanent support from the Pa- 
rochial Board of Forgan. The respondent lodged a 
statement to the effect that the petitioner was an able- 
bodied young man, and able to support himself; but, 
even supposing he was not, his father was able to main- 
tain him; and pleaded — 1st (preliminary), that the peti- 
tioner being resident in the parish of Cargill, Perthiiure, 
the application for relief ought to have been made to the 
Inspector of that parish, and that it was incompetent to 
originate the application in its present form in the Sheriff 
Court of Fife; and, 2d (merits), that the petitioner was 
not a fit object for parochial relief, and that his father 
was legally bound to maintain him. 
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FartieB' procarators haviDg been heard on the prelimi- 
nary defence, the Sheriff-Sabstitate pronounced the fol- 
lowing Interlocutor, which was acquiesced in by the 
respondent :^- 

The Sheriff-Substitute, in r«Bp«ot the petitioner is stated 
to be a lunatic, on a motion lor him, appoints Mr Thomas 
BayidsoD, writer, Cupar, as curator ad litem for the petitioner; 
and having considered the respondent's pmliminary plea, and 
heard parties* procurators thereon, repels said plea; quoad 
uUr€i, assigns the 22d inst. for meeting to ac^ust the reoozd. 

Non. — ^The respondent objects to the competency of this 
action agunst him, in respect the petitioner does not at present 
reside in Forgan parish, but in the parish of Cargill, Perth- 
shire, and he maintains that, therefore, the Inspector of Gar- 
gill is the proper iiarty to be sued, in the first instance, by the 
petitioner, leaving it to Cargill to sue Forgan for relief. 

The respondent is in a particularly unfavourable position to 
maintain such a plea, seeing it is admitted that the petitioner 
did not become destitute in Cargill, but was sent there as a 
pauper lunatic, in receipt of relief from Foxgan, by the re- 
spondent himsdf. ^e respondent is not entitled to found on 
Uus act of his own as freeing him from liability to a direct 
suit against him at the petitioner's instance. But irrespective 
of that circumstance, it is thought that a pauper has a right to 
sue directly the parish which he considers that of his settlement 
The statute no doubt gives a pauper the privflege to apply to 
the parish where he happens to become destitute, although 
not tiiat of his settlement; but that is intended for his benefit, 
to meet cases of immediate urgency; and the liability of the 
relieving paridi is only temporary, until the parish of settle- 
ment be ascertained, and the chum on it admitted or deter- 
mined. It ought not surely to affect the pauper's right to 
apply directly, if he so prefers, to the parish permanently 
liable, particularly as in this case the fact of a settlement 
having been acquired is not denied. The respondent admits 
that the petitioner resided in Forgan along with his father 
firom January, 1847, till May, 1858; and that the petitioner 
having been confined in an asylum, the respondent interfered 
and got him removed, in April, 1860, into a private house, 
viz., that of the petitioner's father, with whom he contracted 
for taking charge of and maiaUuuing the petitioner. The va- 
lidity of tins contract is not in questiou here, but though 
repudiated as binding, in respect of alleged misrepresentation 
on the part of the petitioner's father as to his, the father's, 
circumstances, and of want of authority in respondent to enter 
into it, the fact of the liability of Foigan for the petitioner's 
aliment, on which the contract proceeds, is not denied. Hie 
respondent's defence on the merits is that the petiticmer ia not 
insane as alleged, and is fit to earn his living, of which a 
proof will fall to be allowed when the record has been ad- 
justed. 

PartieB* procurators having met and adjusted the 
record, the Sheriff-Substitute allowed a proof that the 
petitioner was able and in a condition to earn his own 
living, and to the petitioner a ooigunct probation, and 
added the following 

NOTB. — The burden of proof lies on the respondent, in con- 
sequence of his having admittedly treated the petitioner as a 
pauper, and to some extent not sane; and as mental disease 
may disable a man from work as much as bodily illness, the 
respondent must now establish that the petitioner has now 
sulficienily recovered his sanity to earn his living without as- 
sistance from the poor funds. Tho proof is not extended to 
the father's ability to support the petitioner, the father not 
being a party to this action. Should liability be found to 
attach to the parish of Forgan, it will be open to the Board to 
sue the father for relief of their advances to the petitioner. 

The respondent noted an appeal, bat afterwards with- 
drew it, and lodged a minute abandoning the action. 

Ad, Thomas Davidson. Alt, Snipsoir Phjlp. 



28th Dsoekbkb, 1860. 

SHERIFF COUBT, FIFE. 

(Mb SHmiFr Tatlob.) 

Hkbd v. Hxbd. 

Husband and Wife— Interim Alioient — 1 WtSL IV,, 
cap. 69, 860. 82. — Held^ that actions of aliment^ at ihe 
instance of a wife against Jier husband, are compefenf tn 
tJte Sheriff Court 

Thb puTBoer instituted an action against her hasband, 
concluding for interim aliment, until sooh tinie as decree 
of adherence should be obtained by her against the de- 
fender. In her oondesoendenoe, the pursuer alleged that 
the defender had deserted her, and refused to receive her 
into his house, or to cohabit with her at bed and board-— 
that she was in a weak state of health, and unable to 
earn her own livelihood — and that she was in the course 
of raising an action of adherence in the Supreme Court 
against the defender, but had no funds wherewith to 
support herself until such time as decree should be 
obtained in that action. The defender pleaded that the 
action was incompetent in the Sheriff Court, and referred 
to three cases decided in the Sheriff Court of Fife in the 
years 1848, 1853, and 1857. Parties' procurators hay- 
ing been heard on the preliminary plea, the Sheriff-Sub- 
stitute pronounced the following Interlocutor: — 

The Sheriff-Substitute having considered the procen, and 
heard parties' procurators on Uie preliminary defence, that 
the action is incompetent in this Court, repels the sidd de- 
fence; but, in respect, it appears to the SheriS-Substitute that 
the conclusion of the summons is too indefinite as regards the 
period for which aliment is sought, allows the pursuer, if so 
advised, to amend her libel by specifying a limited period, by 
date, for the continuance of the aliment^ reserving oonsidera- 
tion, quoad ultra. 



Note. — ^The Sheriff-Substitute delayed writing in the 
for some days in ezpectetion of obtaining access to the 
decisions in this Court referred to by the defender in support 
of his plea of want of jurisdiction; but being disappointed in 
that ezpectetion, and the case being entitled to summary 
despatch, he has had to consider the point at issue, without 
the benefit of seeing these decisions. 

The defender makes the broad general objection that this 
action, which is for interim aliment by a wife against her 
husband, in anticipation of an action of adherence, is incom- 
petent in the Sheriff Court. And the grounds on which he 
urged the plea were — that the action of adherence is compe- 
tent only in the Supreme Court — that any applicati<Hi for 
aliment fell to be made and considered in that action — ^and 
that the estoblishment of a claim to interim aliment in the 
Sheriff Court involves a large amount of litigation, which 
must afterwards be repeated in esteblishing a claim to per- 
manent idiment in the iSupreme Court. 

But these reasons, though of importance in deciding as to 
the expediency in particular drcumstences of entertaining 
such an action on the merits, and of limiting ito conclusions, 
do not appear to affect the question of thee ompetency of such 
an action in the Sheriff Court. That question appears to be 
settled by the enactment in 1 Will. lY., cap. 69, sec. 82, 
which expressl}' declares "that actions of aliment may be 
iustituted, heard, and determined in any Sheriff Court of 
Scotland.'* In the face of that enactment, the ISheriffSubsti- 
tute is unable to hold that there is any absc^ute want of juris- 
diction in this Court, as pleaded by the defender, to entertain 
an action such as the present, so far as it concludes for an al- 
lowance of temporary aliment for a limited period — ^the pur- 
suer's stetus as wife being admitted. It is easy to fimcy cir- 
cumstances in which it would be a grievous hacdahip to 
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dtprire ft wife, deierted <Hr driven destitnte from her home, 
of the prompt remedy of eooh an action before the local Comrt, 
pending the inatitiitiain of graver proceedings in the Coort of 
oeinon; and it ii thonght that the true view of the qneetion 
ia to raetain the Sheriff^! juriBdiotion uider the itatnte— leav> 
ing the eKpediency of entertaining each cate or not, aooocding 
to iti droomatancee, to the diaoetion of the Court; for the 
light to Inatitote an action by no meana incladee an indefea- 
rible right in the wife to obtain aliment — that most depend on 
her making oat a itrong and argent caae of exigency for im- 
mediate nilei 
Before doling the record, it is thought best to give the 

Sorsaer an opportnnity of amending the condoiion of her 
bel; hot without intending to prqudge the caae on the 
merits, it may be remarked that enoogh appears in process, 
and in the pursoer^s own statements, to suggest strong doubts, 
whether the dreumstances come up to what can be considered 
a case of such urgency, as to justify the present preliminary 
action; and that as the pursuer appears not to be an able* 
bodied person, her more prompt and eflfootual remedy would 
be to obtain parochial rdiial in the meantime, leaving it to die 
parochial board to deal with the defender as rc^fards the 
matter of interim aliment. 

The defender appealed, and after a debate before the 
Sheriff^ his lordship adhered, and added the foUowiDg 

}if(yn. — Nothing has been decided by the Interlocutor under 
review, beyond the competencr^ of the Court to entertain the 
action. All questions as to the snffidency of the summons, 
in point of form, or the necessity of the period during which 
the aliment can be demanded, are left open. On the preli- 
minary question of competency, the Shoriff coinddes in the 
views Btoted by the Sheriff Substitute. The cases alluded to 
as having been dedded in this Court, have not been produced. 
TIm Sheriff very much doubts whether any of them will turn 
out to have bean dedded on the simple point of want of juris- 
diction in cases of aliment at the instance of a wife against 
her husband; but it is unuecessary to hang up the case on 
account of them for ever. Should they be as rep.esented by 
the defender, they would not be bindiog on the Court. 



Ad, Thomas Davidsoit. 



AU, ChaBLXS WiLOH. 



28th DiOKlCBXB, 1860. 

8HEBIFF COUBT, FIFE. 
(BiB Shdufv Tatlob.) 

Dow V, Dow. 

This was also an action at the instance of a wife against 
her husband, concluding for interim aliment, in which 
the same preliminary plea was stated, and in which the 
following Interlocutor was pronounced:— 

The Sheriff-Substitute having oonddered this process, and | 
heard parties' procuraU)n), repels the defender's preluninary 
dea, that the present action is incompetent in this Court: 
farther, allows the pursuer a proof of her averments in artides 
4 and 5 of her condescendence, but limiting the period to that 
from the birth of the pursuer's child in October, 1857, down 
to the month of July, 1858 (inclusive), when, being in danger 
of her life, as alleged, she left the defender's house: And 
allows to the defender a conjunct probation, and appoints the 
pursuer against that time to produce evidence of the institution 
and execution »f the action for separation before the Coort of 
Sesdon, which she Rays \» in course of preparation, reserving 
consideration, quoad iUtra. 

TSon. — ^The competency of such actions as the present has 
been recently sustained in this Court, Herd v. fferd, and the 
E&eriff-Substitnte adheres to the views then expressed by him. 
A proof has been allowed, and an order made, whidi will 



necesntate the immediate raising of an action in the Court of 
Session. But the Sheriff-Substitute hopes that the parties 
will see the propriety of coming to an extrajudidal arrange- 
ment, which will avoid the exposure and expense consequent 
in following out lagal proceedings. 

AcL Tbohab Davdmov. AU, W. A. Tatiob. 



llTE Jabuabt, 1861. 

SHBBIFF COUBT, PEBTH. 

(Mb SHBBirf Babolat.) 

GbABAU V, MaR8HAZ.Ii. 

Master and Servant — Domicile — Locut Contractui'^ 
Jurisdiction. — A farm sertfant had entered into a con* 
tract of service for six months^ in the county ofFife^ where 
she was then domiciled. She deserted her service, and 
entered into a new contract in the county of Perth. On 
a summary complaint having been presented to the 
Sheriff of Perth, where she now resided, for warrant 
to apprehend and punish her for desertion of service, 
warrant to cite was granted. A preliminary plea was 
stated of want of jurisdiction of the Sheriff of Perth, 
because the contract sought to be enforced was made and 
was to be completed tn the county of Fife. Plea re* 
pelled. 

A SUMMARY application was presented to the Sheriff at 
Perth, setting forth that the defender bad engaged and 
served the petitioner for nx months as a farm senraot in 
his farm in the ooanty of Fife, and had re-engaged for 
the next half year, and had entered thereon, bat had 
tleserted and entered into a new engagement on a fann 
in Perthshire. Warrant was raised to apprehend, and, 
after investigation, to commit the defender to prison 
until she found cantion to return to and complete her 
contract with the petitioner. A warrant was granted 
to dte to a peremptory diet. She appeared with an 
agent, who stated that the Sheriff of Perthshire had no 
jurisdiction, because the contract sought to be enforced 
was made and to be completed in the coonty of Fife. 
The following Interloontors were pronounced :— 

Having advised the process in the preliminaiy plea, repels 
the same, and orders the defender to attend personaUy in 
Court for examination. 

NoTX. — The contract of service is a dvil contract to be 
enforced by dvil remedy. There could be no question but 
that an action of damages for breach of the contract in tMiy 
case would be competent in this the Court within whoaa 
territory the defender has presently her domidle. The general 
rule is, that the pursuer must foUow the defender's domidle. 
It is not dear that the action of damages could be in the 
Court of the Sheriff of Fife, though the contract is represented 
to have been there made, subs^nently entered on and vio- 
lated. But the present is an action to enforce specific per- 
formances of the contract under the compulsion of summary 
imprisonment. Much doubt has often been expressed aa to 
the legality of such a prooeediuff appUcaUe only as it is against 
one of the parties to the mutusi contract. But it has recdved 
repeatedly the sanction of the Snprane Court, and haa the 
force of inveterate practice. The difiiculty is more as to the 
expediency and effidency of the proceeding, than as to its 
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legality. The grotmd on which this deviation from oidiiuury 
pi^cedure is jaslified is, that it is a matter of public police. 
This ground rather tends to support the jurisdiction of the 
Court of contract, and to exclude that of the domicile. Were 
the esse one of eruaff there could exist uo question that the 
fonun of its commisnon was the sole tribunal for its |iunish- 
ment. But a breach of the contract of service has not ranged 
so high. Under the statute of i George, c. 84, breach of 
service in oertain enumerated dssses, setting out with that of 
agricultural servants, or servants in husbandry, is punished 
penally by imprisonment. But this does not benefit the 
master by obtaining implement of the contract, though it may 
indirectly have that effect. It is proper to remark that this 
statute (which is now held and acted on as a British statute) 
gives the jurisdiction to the justices of the county of the con- 
tract, as well as of the place where the servant is found, 
which is much more extended than that of domicile. This 
fact proves that in the view of the logidature the oflTence, 
though penal, was not held as criminaL 

The case of M*JJvugaU, 27th June, 1833, decided that a 
servant might be proceeded with at common law, under a 
similar complaint as the present, and brought from another 
jurisdiction. This authority would have supported the juris- 
diction of the Sheriff of Fife. But it by no means follows that 
the same action is not competent in the Court of the domicile. 
That case appears to proceed on that being admitted, but that 
the other was also competent. Thwe may be expediency in 
one or the other being adopted — ^the preferenoe depending on 
the dreumstauoes of each case, such as the distances of the 
residence of parties and witnesses. But in the present case, 
so £» as the process has gone, the expediency of the case 
being in Perth, is in fsvour oi the defender. 

Oa an appeal, the case was heard before Sheriff £. S. 
Gordon, who pronounoed as foUowi :— 

The Sheriff having heard parties' procurators on the defim- 
der^s appeal, and imule avisandom with and oonridoed the 
process, dismisses the appeal, and affirms the Interlocutor 
appealed from. 

NoTB.— At the hearing it was not disputed that the defen- 
der was residing in Perthshire, and was in the service of Mr 
Alexander if she was legally entitled to enter into such ser- 
vice, and she appeared personally before the Sheriff-Substitute 
in answer to the citation. She uierefore appears to be answer- 
able to the jurisdiction of the Court. These proceedingB have 
always been treated as civil proceedings in all the esses which 
have been raised for the enforcement of the contract of servioe 
at common law. 

Act. H. Skket£. AU. a. Wilsov. 



16th Jakuabt, 1861. 

COMMISSARY COUBT, GLASGOW. 

(Mb COMMISSAIV Stbatbebv.) 

John FoRRESTBRf Petitioner. 

Executor qua factor — Competency.-^il kaviug died leav- 
ing two children in pupiUarity, an application to the 
Commissary held competent^ which craved the appoint' 
ment of B /actor on Oie estate of the deceased for behoof 
of ihe pupils^ with power to be decerned executor qua 
factor^ on finding caution for his intromissions, 

A, a widow, having died, surrived by two children who 
were in pnpiUarity, an application was presented to the 
Gomminary at Glasgow, at the instance of an uncle of 
the pupils on the father's side, and an aunt of the pupils 
on the mother's side, craying the Court to appoint the 
bwbaiid of the aunt, with whom the impUa nnded, factor 



on the estate of the deceased for behoof of the pupils, 
with power to him to have himself decerned eiecutor 
dative qua factor to the deceased, to give up an inven- 
tory and expede confirmation in his own name (pia factor, 
and generally to enter upon the possession, management^ 
and administration of the deceased's estate for the use 
and behoof of the pupils and all others interested, on his 
finding caution for h^ intromissions with the estate, and 
that the same should be made forthcoming to the said 
pupils and all interested. 

The application having been presented, it appeared 
that this was the first application of the kind which had 
been presented to the Commiaaary at Ghisgow, and seri- 
ous doubts were entertained as to the competency, as it 
was considered that such an application was only com- 
petent to the Court of Session. 

The Commissary (Mr Strathem) after a hearing, took 
time to consider the point raised, and afterwards found 
the application competent, and appointed a factor, on 
the authority of the case Johnston v. Lowden^ 16th Feb., 
1888; 16iSf.^Z>. 

B. Cabswkll, for Petitioner. 



se: 



18th Januabt, 1861. 
SHERIFF COUBT, GLASGOW. 

(Mb SHXBirr Bell.) 

Hbnrt Baker v. J. Taylor & Brothers. 

Sale— Warranty — ^Misrepresentation. — Wood was sold in 
logs at a price below the best quality f the logs were on 
shore^ and examined previous to the purchase. Delivery 
was refused^ on ihe allegation of warranty and misre- 
presentation. The wood having been sold under judicial 
authority i and an action for the loss having been raised 
against the purchaser, held, after a proof that there 
was no warranty and no misrepresentation, and decree 
given in terms of the libel. 

The pursuer sued the defender for £18 18s 5d sterling, 
being the difference betwixt the sum of £1U7 i6s 8d, at 
which 27 logs of St John yellow pine timber were sold 
by the pursuer to the defender, and the sum of £89 8s 
8d, the full proceeds of the re-sale of the timber by 
public roup under a warrant of Court, the re-sale having 
been rendered necessary by the defenders unwarrantably 
refusing to take delivery of the timber. 

In defence, the defender inter alia pleaded (1) Any 
arrangement that may have been entered into was 
induced and brought about by &]se and fraudulent mis- 
representation on the part of the pursuer, and whi<^ 
misrepresentations were known by him to be such, and 
any arrangement or contract brought about by such 
means is not binding on the defenders; (2) The wood is 
not of the quality represented by the pursuer, and not 
equal to the samples shown, and not a marketable article 
as represented, and not conform to warranty given as 
to quality and otherwise, and the defender was not 
bound to take delivery of it. 

The record was closed on summons and mmutci Th« 
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Sheriff allowed a proof, which haying been led, and 
parties* procarators heard, he pronounced the following 
Interlocator: — 

Hods it proved that the defenden parchased from the 
pursuer, on the 16th or 17th Sept., 1859, the twenty-Beven 
logs of timber in question, at the price of Is 4|d per cubic 
foot) amounting in all to the sum of £107 16s 8d, and it 
was part of the oontatact that the defenders should cart said 
wood away from the pursuer's timber yard, where it lay 
when sold: TindB that the defenders failed to take delivery 
of said wood, and, on the 19tb September, intimated by 
the letter No. 6/4 of the productions No. 6, that they 
declined to take any of said timber, but did not assign any 
reason for said declinature, either in said letter, or in the 
subsequent letter of 23d Sept., No. 5/5 of No. 6: Finds that, 
on an action being threatened, the defenders' agent, in his 
letter No. 6/7 of No. 6, bearing date 27th September, wrote 
to the pursuer as follows: — "The wood in question was sold 
to my clients on representations as to quality, which have 
proved rnoorrect, and also oonform to sample, which has 
proved to be not a sample of the article sold at all:" Finds 
that alte^ this the wood in question was sold by public roup, 
at the pursuer's instance, under the judicial warrant obtained 
by him on the petition No. 6/1, and realised the sum of £101 
2s 8d, being only £6 14s less than the price for which it bad 
been sold to the defenders: Finds that the present action 
concludes for the sum of £18 ISs 6d, being the difference be- 
tween the said price of £107 16s 8d, and the sum of £89 8s 
3d, the full proceeds of the re-sale, aiter deducting the taxed 
amount of expenses: Finds that the defenders plead non- 
liability for said di£brence, in respect that they were induced 
to enter into the contract by "false and fraudulent misre- 
presentations on the part of the pursuer," and also in respect 
that the timber was not in conformity with the samples which 
were exhibited, or the warranty which was given: But finds 
that the defenders have fiuled to prove that the said timber 
was sold by sample, or that any warranty was given, or that 
they were induoed, by fidse representations, to make the 
porehaae: finds it, on the oontntry, proved that the wood 
was in point of fact a fair value for the price agreed to be 
given: Therefore, and under reference to the annexed Note, 
repds the defences, and as the only course open to the 
pursuer was to resell under judicial authority, finds the 
defenders liable to him for the above loss thereby sustained, 
indnding therein the expenses attending the re-sale, and 
decerns in terms of the conclusions of the summons: Finds the 
defenders also liable in expenses. 

Nora. — ^It is settled law that where a party has been in- 
duced to enter into a contract of sale by fraudulent represen- 
tation or jonoeahnent, the fraud annuls the contract; but it 
is not a fraud fatal to the bargun for a merchant to praise his 
goods more than they really deserve, any more than it is fraud 
on the part of the buyers to depredate them with the view of 
getting them at a lower price. In the present case, the wood 
was unquestionably a portion of an inferior lot of St John's 
timber, but it was sold at what the defenders well knew to be 
an inferior price. The best quality was selling at the time 
for 28 and 28 2d per cubic foot, whereas the defenders bought 
at Is 4|d. They also knew that it was the ''last and leavings" 
of the cargo, and the defective diameter of many of the logs 
was apparent. The pursuer has deponed, and in this he is not 
contradicted, that tiie purchaser "looked at the logs particular- 
ly, and pointed out some faults in some of them which were 
distinctly visible, and that he (the pursuer) said that the price 
of Is 4^d, instead of 28 2d, had been made to meet the faults." 
The defender himsdf, Joseph Taylor, sen., distinctly admits 
that the pursuer warned him he was not to buy the timber on 
Ids representation. He depones — "I said I would take the 
timber on the representations he had made to me of it, at Is 
US," "He (the pursuer) said I must call the following day 
and satisfy myself, and that he would take the Is 4^d if I was 
satisfied." Taylor sent his nephew, Joseph Taylor, junior, the 
fbUowing day "to examine the timber, and to take it if satisfi- 
ed with it." There is some diKrepancy in the evidence of the 
nephew and of the pursuer as to what took place between 
them, but Taylor, jun., admits — ''My uncle told me to pur* 
chase the 27 logs if I thought proper. The pursuer pointed 
oat iome defects in the tSnber, sudi as shakes, rots, and 
tM>tehfi or cuts," • • . The prioC| which was Is 4 ^d per 



ouUo foot, was 6d or 6d bdow the usual price of good timber. 
I did not expect to get the first quality of St John's timbo* 
for that price." The defenders, however, now say that the 
wood was not only inferior, but that, although the fact was 
carefully concealed by the pursuer, it had been altogether con- 
demned at St John's, having been thrown aside as "kulls," 
which are logs considered not marketable. This averment, 
however, has not been proved except to a very modified extent. 
The purRuer*s account is that the cargo imported by him was 
"a selected lot of 650 tons, out of a mixed lot of 3000 tons," 
which were not stated or known to him to be a lot of kulls, 
although there were some kulls among it, and there were some 
damaged logs in the 650 tons which he selected. Now, the 
defenders' own witoess, Alexander Mitchell, junior, deponed 
that kulls are sometimes imported into this coimtry ; that he 
had two cargoes of them consigned to him in 1859, that he 
did not consider it necessary to say in selling them that they 
were kulls, but allowed the purdiasers to judge of the wood 
for themselves, he only charging kull prices for it, which were 
about Id per cubic foot less than the price at which the pur- 
suer sold to the defenders; and it is not shown that his cargo 
was a cargo of kulls, although tiiere may have been some 
among it. It is in evidence, however, that the pursuer took 
no means to conceal the visible defects of tiie timber. The 
logs were not floated in water, but were laid out in the yard 
in such a manner that a purchaser could inspect each log. 
There is no proof whatever that any special warranty was 
given, or that the pursuer undertook to sell by sample. Neither 
does the case rest here ; the defenders rued their bargain with- 
out ever taking delivery, whilst it is suflidently established 
that if they had accepted the timber they would have got a 
fair value for thdr money. Even under all the disadvantages 
of a judicial sale, it reaUsed witiiin £6 odds of what the de- 
fenders bought it for; and the pursuer has adduced the pur- 
chasers of the greater quantity of it, who have severally de- 
poned that they were quite satisfied with their bargain. There 
is no rdevancy in the evidence adduced by the defenders to 
•he efiect that the other partief who boaght other portions of 
the cargo considered they had made bad bargains. We have 
here only to do with the 27 logs bought by the defenders them- 
sdves ; and as regards these, it is, on the one hand, not shown 
that there was any such auertiofalti or tupprettio veri on the 
part of the pursuer as to annul the contract — whilst, on the 
other hand, it dearly appears that the defenders knew, both 
from the price they were to give and the inspection they made, 
that they were not ^ting a first^dass artide ; and fiffther, 
that in reality the artide was on the whole ndther worse nor 
better than was to be expected for the money. 

Thia Interlocator was appealed, and the defenders gare 
in a reclaiming petition, which was answered by the 
pursuer. Thereafter, Sir Archibald Alison, Bart., ad« 
hered to the Interlocator appealed, and added the follow- 
ing 

NoTK.~The Sheriff understands it to be fixed law, that where 
a party buys what is represented as one thing, and he gets 
another thing of inferior value, though similar in appearance, 
he is entitied to repudiate the artide sold upon the ground of 
fraud or error in aubttcuUialilma. But the present is not a 
case of that description. The wood was sold as American 
timber, but the complaint made is, that it was represented as 
good Hondnrus logs coming from a gentieman who had a 
particular grove, and that it turned out to be logs of an 
inferior quality, and, in fact, unsaleable. There are cases in 
which such a deviation from a representation would entitle 
the purchaser to repudiate the bargain, provided he did so 
tempaUv^; but such a chum seems to be exduded in the pie- 
sent case from the following drcumstanoes. In the first place 
there is not evidence of any express warranty of the wood 
being of a particular kind, or anything more held out on the 
pursuer's part than a statement that they were good logs from 
a particular grove. In the second plaos, the logs themselves 
were not concealed or sold by sample, but were lying on the 
quay, where they were seen and inspected by the defenders, 
and the pursuer made no attempt to conceal the holes and 
flaws existingm some of them, which were patent to all the 
world. 8d, The defenden did not pay a sound price for the 
logs, such as they were, for they ofieied only Is 4d per C!ibi« 
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foot for tlie wood, while the selling price of prime logs wai 28 
2d a foot. This proves that although there was a little ex- 
aggeration in the pnieuer's account ^ the quality of the logs, 
there was, practically speaking, no fraud or deception what- 
ever in the case. The defenders, with their eyes open, and 
seeing the article, bought the wood, givinff on inferior price 
for it, and as the wood brought in £6 less than the pnrefaase 
pioe when sold under judicial authority, it is plain that they 
had very little cause to complain of the baigain which they 



Act, J. Macbbidx. 



AU, J. M. Tatlob. 



25th Januabt, 1861. 
SHERIFF OOURT, OLASOOW. 

(Mb Sbxbitf Glassfobd Bxll.) 

B. F. & J. Alexandbb & Co. v. Lauohland & Bbown. 

Jettiaon — General Average— Agent and Principal— Spe- 
cial Contract. — During a voyage from GUugow to 
Lima, certain goods were jettisoned. The shipping 
agents applied for and obtained the accounts from tJie 
various shippers, and the average stater furnished them 
with his statement, the sums in which they collected. 
Circumstances in which held — (hat the shipping agents 
were Uable for the sums so collected by them^ though 
they had timeously disclosed their principal. 

This action concluded for £826 16b 8d. The pursaers, 
who are thread mann&ctarerB in Glasgow, in October, 
1856, shipped a quantity of cotton thread on board the 
vessel Koh-i-noor, then lying at Glasgow, for Lima. 
During the voyage, it became necessary, for the safety of 
the ship and the rest of the cargo, to sacrifice a part of 
the cargo, and, among other goods, 29 cases of cotton 
thread, shipped by the pursuers, were thrown overboard, 
and the ship and remainder of the cargo were thereby 
preserved, and a general average loss incurred. The 
defenders, who were agents for the ship and owners, 
applied to the pursuers and other shippers for statements 
of their claims and valuations of goods jettisoned, and 
were supplied therewith, and put them into the hands of 
the adjuster of averages' in Glasgow, for the purpose of 
a general average adjastment. This having been done, 
the statement was handed to the defenders, they, in con- 
formity with the practice and custom of trade, under- 
took the collection of the sums due by the contribators, 
for behoof of the pursuers and others interested, and col- 
lected the sum sued for, or at least were bouud to collect, 
and were liable and bound for said sum, less the amount 
of the contribution due, conform to the average state- 
ment. 

The defence was a denial of the averments in the sum- 
mons, so far as relating to the defenders, and in particu- 
lar that the pursuers had any title tu call on the defenders 
to count and reckon as libelled, or that they were bound, 
at the pursuers^ instance, to produce an account of the 
intromisffions and collections made by them as acting for 
the owner of the ship in question, or to pay the pursuers 



the sum sued for, or any part thereof, and explained that 
the defenders acted solely as agents for, and on the in- 
structions of the owner of the ship, James Brown, ship- 
owner, Dundee, both when the ship sailed and when she 
returned to Glasgow in consequence of stress of weather; 
and, in particular, it was as agents for the owner thai 
they were employed to collect, and did collect, certain 
suns in name of general average, and that the amount 
collected by them was disbursed on behalf of the owner, 
to whom alone they were liable to account. That the 
defenders never in any way acted for the pursuer, and 
whatever claim or right might be competent to them as 
freighters of the ship against the owner, who was believed 
to be quite ready to account for and settle any sum just! j 
exigible by them, the defenders having acted as his agenta 
merely throughout, and having been recognised as such, 
incurred no personal liability to the pursuers in relation 
to the matter in question. 

After proof led at length, and parties heard, the Sheriff* 
Substitute pronounced the following Interlocutor:— 

Fbds that tiie defenders, as agents for James Brown of 
Dundee^ the then owner of the ship Koh-i-noor, undertook to 
collect from the different parties liable the amount of an 
average loss incurred by jettison in the course of a voyage 
made by said ship; and the defenders likewise applied to the 
pursuers and other shippers for statements of their claims and 
valuations of the goods jettisoned, and were furnished with 
the same on the footing that their claims, when their precise 
amount was ascertained in the usual way by the average stater, 
should be paid by said defenders as soon as the oontoributions 
were realised: Finds that the defenders admit that they col- 
lected to account of the average loss the sum of £592 13s 5d, 
and the pursuers do not deny that this sum is correctly stated: 
Fbds it instructed by the statement of the average stater, Ko. 
63, that the daims payable out of the sud sum as disbursements, 
before distribution amongst parties entitled to average, amounted 
to £208 68 2d: Finds that the defenders paid this sum, whereby 
the amount collected by them was reduced to £384 7s 3a: 
Finds that defenders failed to realise the contribution payable 
by the owner, James Brown, who, it is understood, is now 
bankrupt, and have also, in their general account current with 
him, as agents for the ship, taken credit for certain paymente 
not imputable against the average state, whereby the balance 
in their hands, and which they now say they are willing to 
divide among tiie parties interested, is made to be only £319 
10s lOd: Finds that the pursuers, on the one hand, are in 
error in holding that the defenders are liable to account for 
more of the average contributions than they actually collected, 
and« in particular, that they are liable for the owner's contri- 
bution, though never paid to them, and to this extent sustains 
the defences: Finds that the defenders, on the other hand, 
are in error in maintaining that they are not accountable for 
their collections to the pursuers, but only to the owner, and 
that they are answerable only for the balance in their hands, 
as it appears in their general account current with him: Finds, 
on the contrary, that, from the manner in which the defenders 
transacted with the pursuers, they came under a distinct 
obligation to account for the average loss to them to the 
amount of their interest therein, and in as far as they (the 
defenders} succeeded in realising it; and further, that they 
are not entitled, as in a question with the pursuers, to set off 
against the sum collected payments made on account of the 
owner, but not direcUy chargeable against the average, it 
being the duty of the defenders to preserve the balance entire 
for the parties to whom the average was payable, and to the 
above extent repels their defences: Finds that it is instructed 
by the said average statement, No. 63, and admitted by the 
pursuers and defenders, that there are two other parties be- 
sides the pursuers to whom the sums of £47 12s 8d and £167 
1 88 are payable respectively as average, whilst the sum con* 
duded for by the pursuers, and not denied to be resting-owing 
to them, is £326 168 8d, making together, the said three sums, 
the cumulo sum of £542' 7s &: Finds that the sum held by 
the defenders, or for which they are liable, as the balance of 
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tlie ooutributioiis ooUacted by ihem, ii, as above, £884 7s 3d: 
Finds that the proportion of Baid som payable to the pursuen 
is £930 19s id, for which sum deoems against the ddbnders, 
with interest as libelled, resenring to the porsuers their claim 
against the owner, or the parties liable for the balance of the 
average dne to them: Finds the defenders also liable in ex* 
penses, in resp^t that in their minute of defence th«^ denied 
that they were liable to any extent to the porstters, but 6nds 
said expenses sabjeot to modification in respect of the pharii 
pttitio and over statement of the defeodeis' respooffibility on 
the pwt of tb9 pnranerf. 

This Interlocutor was appealed, and Sheriff Sir Arehi- 
bald Alison, Baronet, pronounced thia Judgment: — 



sneis were mainly owing to the defenders withholding the 
proper information from the pursuers, as to the amount d 
their receipts and disbuiaements, finds the pursuers entitled 
to expenses generally, and so fkr varies the Interlocutor ap- 
pealed against by the pursuen, and decerns. 

Act, T. G. Wbight. AU. D. Fobbu. 



_ heard prooorators under their mutual appeals upon 
iha Interlocutor appealed against^ and having suide aviasn* 
dnm with the debate and considered the proof, productioiis, 
and whole process^ Finds that this is an aotioo ror the value 
of goods bdonging to the pursuers shipped on board a v e sse l 
eaUed the Koh-i-noor for Limm which were jeUi$(med during 
a storm in the course of the. voyage, and is directed against 
the defenders as agents for the vessel, and the owner thereof, 
Mr James Brown of Dundee, now dead, and who was not 
osUed as a defender, were agents for the vessel; but it is 
pleaded by them that it was disclosed to the pursuers that they 
were agents only, and that Brown, the owner, was the real 
party against whom alone the action lies: Finds it proved by 
the oorxespondenoss in process, that the pursuers corresponded 
with the defenders, wrote to the pursuers, and Brown, in that 
character, urging him to accept a bill for £153 10s, to keep 
them (dear of their advances in the meantime: Finds it ad- 
mitted that the defenders have collected from the various par- 
ties liable to make up the average loss of the goods that were 
jettisoned, the sum of £592 ISt 5d to account thereof and that 
among others, the owner of the vessel. Brown, has failed to 
pay his share: Finds that the pursuers claim out of the amount 
collected the sum of £326 16s 8d as the value of their goods, 
and that there are two other parties besides the pursuers to 
whom tile sums of £47 12s 8d and £167 18s are respectively 
payable as average, thus making a total amount claimed from 
the defenders of £542 6s 8d: Finds, in these dicumstances^ 
that there is a balance in the defenders' hands of the amount 
collected by them of £.00 6s Id, over and above the sums 
daimed, but irrespective of the expenses oonuequent on the 
jetiivMf by the vessel returning to port, loading and reloading: 
Finds that these total expenses amount to £296 17s 7d, ao- 
oording to the average adjuster's statement, leaving £295 158 
lid distributable: Finds that the genersl average charges 
which are sustained as a deduction, as found by the Sheriff- 
Substitute, are £208 68 2d: Finds that the charges connected 
with the unloading of the vessel are £32 3s 8d, and the allqped 
necessary disbursements therewith connected are £81 7s 9d: 
Finds, in point of law, that as the defenders admit having col- 
lected the sum of £592 1 3s 5d, and there is no evidence to 
show t^t the credit of Brown, the owner of the vessel, was 
relied on, the porsuers are entitied to decree for such a sum 
as may effeir to the amount of their daim on the above balance 
in the defenders^ hands against the defenders, seeing that in 
tills matter tiie defenders acted as agents for the parties en- 
titled to the average loss, and no longer as agents for the vessel: 
Finds that the sum of £319 19s lOd is admitted by the 
defenders to be in their hands, after deducting all the deduc- 
tions claimed by them, according to the average adjuster's 
statement, whk^ sum they decide their willingness to pay 
over to the parties entitled to the average loss: Finds that the 
general average chai^ges forming the first column of the average 
adjuster's statement alone are chargeable against the pursuers, 
in estimating the dear distributable balance, and that the sum 
of three hundred and twenty-six pounds sixteen shillings and 
eightpenoe is the proportion which would be due to the pur^ 
suers after such deduction; but that tiie pursuers now admit 
that their share of the clear distributable sum in the hands of 
the defenders is only two hundred and thirty pounds nineteen 
shillings and fourpence (£230 19s 4d) being the sum decerned 
for by the Hheriff-ISubstitute: Therefore atUieres to the Inter- 
locutor complained of upon the merits, and dlsnusaes the 
appeasl for the defenders; and upon the question of expenses in 
respect the defenders in their minute of defence denied their 
liability mi Mo, and that i^MflmrupitUio daimed by the pur- 



25th Januabt^ 1861. 

SHEBIFF C0T7BT, GLASGOW. 

(Mb Sbsbivv SrBATBiBir.) 

HaSYRT 9. StMX & MlDX>LBlfA8. 

Landlord and Tenant — Trees — ^Plants and Shraha— 
Erectiona— Bemoval of. — Held (1) ihat trees^ plantt^ 
and shrubs^ reared for iale by a tenant^ are moveable^ 
and may he taken away or sold by him; and (2) that 
ereetioM attached to the ioU^ though for purposes of 
trade^ but not meant to be themselves sold^ and which 
cannot be taken to pieces without being permanently in' 
juredn are heritable^ and accrue to the landlord at the 
termination of the letue, 

Mb Habyct, Diatiller, Dnndaa Uill, let, under mianTea 
of lease, for five yean, from Whitannday, 1853, Kippoch 
Hoose with the garden, to the respondent Middlemaa. 
The miasiyeB of leaae, which expired at Whitsunday, 
1868, were renewed yerbally for another year. The 
house and ground taken by Middlemas had been oc- 
cupied by his firm as a flower and shrub garden for 
the purposes of their business of seed merchants and 
fruiterers in Glasgow, and they had stodced the garden 
with pUtnts, flowers, and shrubs, as well as plant-houses, 
green-houses, and other erections. In October, lt$58, 
the rent due at the preceding Whitsunday had not been 
paid, and the respondents bad, in the meantime, become 
bankrupt, and been sequestrated. The respondents^ 
trustee had entered into possession, and intended to sell 
and remove the plants, flowers, shrubs, bushes, and other 
articles, and the plant-houses, green-houses, and other 
erections on the ground. To prevent this, the pursuer 
presented a petition for interdict against the respondents 
and their trustee. Interim interdict was /(ranted. The 
minute of defence stated that the rent in arrear had been 
paid — ^that the plant- houses, green-houses, and other 
erections, had been put up by the teuauts, and were not 
fixtures— at least, not such fixtures as were claimable by 
a kndlord at the end of his tenant's lease, and, quoad 
libra, the statements in the petition were not ad- 
mitted. 

Thereafter proof was led at great length 1^ both 
parties, and the following Interlocutor was pronounc- 
ed: — 

Having heard the procmrator for the pursuer, and also the 
procurator actiug for the firm of Syme & Middlemas, and 
David Syme, au individual partner, on the coucluded proof 
and whole cause, no appearance being made for the other de- 
feoder, Middlemas, and haviog mode avisEandun^: Finds, in 
point of (act, that the punuer, who is principal tenant of the 
mansion-house and la^e garden at Kippoch, near Glasgow, 
about fifteen yeacs ago suUet these subjects to the defender, 
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Boberfc Middliimiyi, iwindiimm Mid frmtflnr in Glaigow, at sa 
annuAl rent of £40, and the garden ground the defender colti- 
Yated and reared flowers, fraite, and other products therein 
for use in bis business, and that it is not proved that than 
was any rertriction imposed on this def endent as to the crops 
he should grow, or the purpose to whioh the garden ground 
should be turned: Finds it proved, that in Bdbioh, 1853, the 
right of occupation of said subjects was continued to Middlemas 
at the same rent — although thote is no competent evidence of 
a lease for a term of years in p r o c es s : Sinds thAt in the end of 
the year 1858 the defender Middlemas entered into partner- 
ship with the other defender, David filjme, under the firm of 
Byrne k Middlemas, ^as seedsmen and nurserymen in Glas- 
gow, and the said subjects were possessed by the new firm for 
^e purposss d their business: finds that at this time a small 
greenhouse had been erected in the garden by Middlemas, and 
after formatiom of said firm, but prior to the montib of Feb., 
1854, Syme & Middlemsii erected a propagating house or 
stove, a potting house, propagating or hot-bed frames, and, 
last of all, in Oct, 1855, a large greenhouse. In the spring 
of 1855 the perennial crop of the garden was removed, and 
thenceforth it was converted into a nuTMry : Finds that after 
this oonvenion the pursuer was several times at the said gar- 
den, aelncting and purchasing planti from the defenders; and 
he inouned acoounti for these, and for seeds and fruits 
furnished to him by them— commencing in Dec., 1854, and 
continuing till July, 1868, the particulars of the transactions 
beiug stated in the accounts Nos. 30, 31, 82, and 33 of pro- 
cess: Finds that the defenders' firm sent their trade catalogues 
to the pursuer, and in Dec., 1857, past-due rents payable lor 
said gsdrden ground were, by the pursuer, entered in his own 
cashtXMik as received from tiie firm, and the amount he direc- 
ted to be appUed in payment of the outstanding accounts then 
owing by hun to the defonders: Finds that &% pursuer had 
opportunity of knowing, and did know, that the said firm had 
been farmed, and was in the occupation of said garden, and 
that the garden had been turned into a nursery; but it ie not 
proved that the pursuer ever found fi^ult with, or made objec- 
tion to, the use to which the defenders had thus put the sub- 
jects: Finds that the larse greenhouse so put up by the defen- 
ders was upwards of 67 feet long, by about 12 feet wide— die 
walls were of brick, and stood iMtween 3 and 4 feet above the 
sorfeoe. On the top of the walls there was a covering of wood 
and glBSB, rising 3 feet above them to the spring of the root 
At m side of tiie erection there were two furnaces with sunk 
pits and flues leading thence to a brick chimney upwards of 12 
feet high and about 2 feet square: Finds that the propagating 
house consisted of » brick building with a glass roof; thewaJJs 
were from 8 to4 feet high, also founded in the soil; the length 
was 48 fiset^ and the width nearly 14 feet; there were a fur- 
nace and flues also attached to this building, with a chimney 
stalk nearly 13 feet hig^: Finds that the potting house was 
composed of brick walls upwards of 24 feet long, 10 feet wide, 
and rising above 5 feet to the sprinff of the roof in hon% — the 
roof sloped upwards against a garden wall, and the greatest 
altitude of the erection at the back was over 11 feet: finds 
that the propagating or hot-bed frames consiited of Inick 
walls 19 feet long, by about 6 feet wide, having a glass roof. 
At the back the walls were 4 feet, and in front 2 feet in 
height, and attached to these frames there was a furnace and 
flues with a chimney stalk : Finds that the waUs of all these 
erectionB were of slight structure, but had foundations dug in 
the mmI, and the wall plates (that is, the parts of the wood 
work of the roafs of these several erections whioh rested on 
the walls) were laid in lime spread for the purpose: Finds that 
the upper pert oE the greenhouse, consisting of wood and glasB, 
together with the roof— and also the roofii of the propagating 
and potting houses, and hot-bed frames, were so constructed 
as to be capable of removal without destruction of their fiibric, 
and without displaciiig the brides composing the walls on 
which they severally rested: Finds that the cost of erectmg 
said greenhouse was about £100, and the cost of the propagat- 
ing house above £40: Finds that at the term of Whitsuniiy, 
1859, the renewed period of possession of said subjects ezinred, 
and the defenders continued, by tacit relocation, to possess 
the same as before for the year beginning at that term ; but 
on 2d Sept. that year the estates of the defenders, Syme k 
Middlemas, as a company, and of the individual partners, were 
sequestrated, and the defender, Mr Wm. Church, was elected 
trustee on the sequestrated estates, at which time there ap^ 
pears to have been six months' rent of said subjects, at or 



prior to said term of Whitsunday, 1859, due by the bankrupts: 
I^ds that the said greenhouse and other erections were in- 
doded among the assets of the buikrupt company, and were 
by the trustee exposed for sale; in consequence wherecl the 
pursuer, on 28th Sept., wrote the defiender Middlemas the 
letter No. 29 of process requiring the garden to be rsstorsd to 
the condition of a private garden. Mid . intimating that be 
would not permit the removal of any of the plants, houses, or 
other erections tiien on the ground unless a year and a halfs 
rent of the subjeoti were paid to him: Finds that on lid Oct. 
fbUowing the present action was instituted against the bank- 
rupt firm of Syme k Middlemas and individiud partners^ and 
also against their trustee, Mr Church, in which, on Che narra- 
tive that there was rent due to the pursuer at Whitsunday 
preoeding^-that the defenders were removing, or threatening 
to remove, inter alia, the said greenhouse and erections, to the 
prqudioe of his risht of hypothic for the past due and the 
then current years rents--«nd on the further medium that 
said erecticnB were fixtures, warrant of interdict against the 
removal thereof was craved, and interim interdict was grantsd, 
which was subsequentiy continued conditionally on the pursuer 
Aiding caution for damages in case of wrongous interdicting: 
Finds that on 6th Oct. Mr Church, the trustee, paid to the 
pursuer's agents, as on behalf of Syme k Middlemas, the 
yesr^s rent then currant of said subiects, and obtained the 
receipt of that date, produced, and wherein the subjecto are 
described as in the bankrupto' occupation: Finds that on the 
following day the interdict was, on the defenders' appeal, 
reosUed, and some time afterwards one or other of the defen- 
ders, Syme or the trustee, Mr Churdi, removed the roofe and 
glass-fiiune work of said erection from the brick walls on which 
they rested, leaving the walls standing: Finds that the defen- 
ders, David Syme and Bobert Middlemas, the partners of the 
said firm, obtained a discharge under their sequestration on 
Nov. 15, 1858, and in the course of the same month the pur- 
suer let tile subjecto to the defender Middlemas, who now 
occupies them in the same manner as the said firm had previ- 
ously done: Finds that Mr Church, having been thereafter 
discharged as trustee, the defender Syme entered appearance 
in this action, and has maintained the defence since May last: 
Finds that the defence stoted is, that the said erections are not 
fixtures, at least not such fixtures as are daimable by the 
pursuer as bmdlord at the end of the defenders' lease, but the 
right to remove the same have been limited by the minute 
Na 10 to the wood and {^ass work of the greenhouse,, propa- 
gating house, and hot-bed frames; and from these findings in 
point of fact, fbads, in point of law, that as the pursuer tran- 
sacted witii the firm of Syme & Middlemas after ite form*- 
tion — ^received ite catalogues and visited the subjecto then in 
their possession — and having selected and purdiased pUnte 
from them there, he knew of the existence of that firm — and 
having accepted rent from them on account of such possession, 
and entered the receipt thereof to their credit in his own cash 
book, he adcmted and received Syme k Bfiddlsmas as his 
sub-tenanto: Finds that, as the pursuer had opportunity of 
seeing, and did see, that these defenders had converted the 
said garden ground into a nursery, and had erected thereon 
the greenhouses and others before mentioned for the prosecu- 
tion of that business, without making any challenge or objec- 
tion; and having so taken rent ftom the defenders, term alter 
term, from the time of such conversion, and having stoted no 
objection, he acquiesced in the use to which they luKi put sidd 
ground, and he is now barred from complaining thereof or 
assuming the position that the subjects must be considered, 
for the purposes of the present litigation, as a private garden: 
Finds that the wood and glass work which constituted the 
roofr and upper parts of said erections being trade fixtures, and 
although resting upon, but not being permanentiy festened or 
affixed to the bride walls founded in and built on the soil, yet 
being capable of removal without destruction to their own 
febric, and without matmaUy displacing or injuring the said 
walls, and, as in a question between a landlord and hu tonants, 
are removable by uie tenanto at the end of their occupation of 
the subjecto let: Therefore, sustains the defisnoes, assoilsies 
the defenders, Syme k Middlemas, as a company, and David 
Syme, and also the defender, William Church, Jun., from the 
conclusions of the action: Finds the pursuer liable to them in 
expenses, allows an account thereof to be lodged, and remito 
the same to the auditor to tax and report, and decerns. 

NoTS. — ^The contention between the parties in this case 
simplv iB| whether the erections in question — and which are 
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described in the preceding interlocutor — ^wero or were not fix- 
tures, which tenants who erected them were mtitled to remove 
at the termination of the lease? The pursuer argued — and in 
general the principle he maintained is well founded — ^that 
whatever structures have been built by the tenants on the 
grouud let, which have been made partis Moli, become fixtures; 
and that as the buildings in dispute were founded in the 
ground, thev were immovable, and became the property of the 
landlord by accession. But the application of this princijde is 
rigid or r^axed in different circumstances. Thus, as between 
heir and executor, the executor of a lifs-rent and the fiar, and 
heritable and personal creditors, the rule of accession is more 
exact in favour of the inheritance, and against disannexing 
therefrom, and considering as moveable anything which has 
been annexed thereto, tiian in a question between lessor and 
lessee. (Per Lord EUenborough in £lwa v. Mawe, 3 East, 88 
2; 8miih*s Leading Ocuet, 139; Amoa and Ferard on Law of 
Fixtures, 2d ed., 52.) It is, however, a maxim affecting these 
several classes equally, solo eedit quod solo inoBdifieatvir. Still, 
a question oocivs, what incedifiattio means? "The merdr 
laying and resting upon the earth without letting and embed- 
ding them into it, . . . buildings, of whatever description, 
will not confer upon them the right to become fixtures. The 
article must be fixed in or to the ground, or some substance 
already become a porticm of the freehold, in order to deprive 
it of its personal nature.** — Seady on Ike Law of Fixtures, p. 
2. And in the case of tnde fixtures, much greater freedom 
of removal is conceded than in tiie case of fixtures for ornament 
or convenience. Amos v. Ferard, p. 32, et seq.; and, as stated 
in Smithes Leading Oases, voL 2, p. 153, these points are ele- 
ments of consideration in determining whether the fixture be 
removable or not: — (1) The mode in which, and the extoit to 
which, the thing is united with the premises; (2) Its nature 
and construction, as whether it appears to have been intended 
as temporary, or as a permanent improvement; (3) Whether 
its removal is likely to occasion any, or any considerable, 
damage to the freehold ; and, lastiy. Whether there is any 
custom or prevalent usage applicable to the case in question. 
[See also Amos and Ferard, p. 44.) The books abound with 
decisions resulting from the rules so laid down, but one or 
two will be suffioent to prove their apfdication. Thus, in 
Ekoes V. Mawe, supra, a tenant in agricidtnre who erected at 
his own expense, and for the more necessary and convenient 
occupation of his farm, a beast house, cupenter's shop, fuel 
house, cart house, pump house, and fold yard wall, which 
buildings were of brick and mortar, and tiled, and let into the 
ground, was held not entitled to remove the same, though 
during his term, and though he thereby left the premises in 
the same state as when he altered. T)m case illustrates the 
strictness of the rule which prevailed where tiie erections had 
not been made for purposes of trade, but for agriculture, and 
for better enjoying the immediate profits of the land. On the 
other hand, the case, Penton v. Fobart, 2 East's Rep., 88, settled 
that a tenuit was entitied during his term of possession to re- 
move an erection used as a varnish house for carrying on a 
varnish manufactory. The building was describeti as having 
a brick foundation let into the ground with a chinmey belong- 
ing to it, upon which a superstructure of wood, brought firom 
another place where the tenant had carried on his business, 
was raised, in which tho tenant exercised his trade. It appears 
from the notice of this case in Ferard and Amos* Treatise, p. 
39, that the tenant removed only the wooden superstructure, 
which stood on a wooden plate laid on the brick foundation; 
the foundation and the chimney belonging to the building 
were not removed. The learned anthers quoted from state 
that the portion of building so removed could not be considered 
part of the freehold, but would remain a mere personal chattel. 
The cases above mentioned show a difference in the rule, as 
applied in England, between buildings erected for agriculture 
purposes, and those erected for use in trade. But tlus distinc- 
tion has been removed by the Act 14 and 15 Vict., c. 25, 
which giveB agricultural tenants equal right to remove erec- 
tinus as traders. In Lawton v. Lawton, 3 Atkyn*s 13, a deci- 
sioa of Lord Chief Baron Comyns, respecting a cider mill, was 
ciied by connsel, and was adopted by Lord Hordwicke ; but 
no (letailfd report of the case has been found. It was said 
that the Chief Baron had ruled at nisiprius that a cider mill, 
let into the ground, belonged to the executor of the deceased 
owner of the land, as part of the personal estate; and that the 
heir ehould not take it as parcel of his inheritance. The prin- 
ciple of this decision is generally represented to have been, 



that as the mill was employed in the making of older, the oaM 
was brought within the exception, in respect of trading ereo« 
tions. And the inference ftota the determination is, that an 
artide of this description would, in like manner, be removable 
between landlord uid tenant. Lord Kenyon fdlowed that 
decision in Dean y. AUaley, 8 Espin., N. P. C. P. 11. Hiere 
a tenant during hia term had erected sheds or bofldiBgi called 
Dutch bams, having a brick foundation in the ground, with 
uprights fixed in and rising from the brickwco^, and support- 
ing tiie roof, which was composed of tiles, and tJiese sheds the 
tenant was found entitled to remove. Hie eminent judge 
who determined this case said — " If a tenant will build upon 
premises demised to him a substantial addition to the house, 
or add to its magnificence, he must leave his additions at tiw 
expiration of the term for the benefit of his landlord; but the 
law will make the most favourable construction for the tenant 
where he has made necessary and useful erections for the 
benefit of his trade or mannfWotnre, and which enable 1^ to 
oany it on with more advantage. It has been so held in the 
case of cider millB and in other cases, and I shall not narrow 
the law, but hoki erections qf this sort made for tiie benefit of 
trade, or constructed as the present, to be removable at the 
end of the term." As so left, the law would appew to he fi«e 
of doubt, bat in the recent case, Fisher v. thxon. House of 
Lords, 26th June, 1845, (4 BdPs App, Oases, 352,) Lord 
Brougham said — "If the dder mill case is to be taken as it is 
represented to us, as regards the substance of the case, and in 
its result, my mind goes not at all with that decision. It is 
contrary to tiie general principles of our law upon the subject, 
and if the same question were to arise to-morrow, witii the 
circumstances which are represented to have attended that 
case, it would not, in my dear opinion, lead to the same 
result." . . . " If a dder nuU be fixed to the soU, though 
it is a mannfiM^ry, if it is solo injixwn, it is perfeotiy imma- 
terial whether it is for tiie purpose of a manufactory, <v a 
granary, or a bam, or anytldng else, it is a fixture on the 
soil, and it becomes part of i& soU." The drcumstanoe, 
therefore, of buildings being erected for trade purposes is not 
enough, unless besides they are so constrocted as to be mov- 
able without injuring the ground or foundations laid theriain. 
It would appear, however, from the cases, that a building 
might be so erected as to be movable in part and otherwise a 
fixture, illustrations of which will be found in the cases of the 
vamish house and Dutch bams before noticed. But it is 
stated by all the authorities that the point remains undeter- 
mined whether greenhouses, hot-houses, imd other similar 
erections put up by nurserymen, at thdr' own expense, are 
removable, or must remain attached to tiie soil on which they 
are built. (See Amos and Ferard on Fixtures, p. 70; OksUy <m 
Oontracts, 6th ed., p. 985-6; 1 Hunter on Landlord and 
Tenant, 2d ed., p. 296.) It has been held that the sashee and 
framework of a greenhouse which were fixed to the vralls, 
merdy by being laid thereon embedded in mortar, could not 
be removed. — West v. BlaJceway; 2 Manning and Qranger, 729; 
but in tlus case the tenant was not a nurseryman, and the 
Court proceeded on the ground that it was pactioned between 
the lessor and lessee that the latter should yidd up in repair 
at the expiration of his term all erections and improvements. 
The Court ruled, on a motion for a new trial, that the green- 
house was an improvement, which, under the covenant, should 
stand, but Justice Erskine added — *1l am glad that the Court 
do not send this case down to a new triid, because I think 
that if sent down the jury would be warranted in finding that 
this greenhouse was a fixture." Lord Kenyon, again, in 
Penton v. Fobart, dted supra, is reported to have observed 
— ''Shall it be said that the great gardeners and nursery- 
men in the neighbourhood of this metropolis who expend 
thousands of pounds in the erection of greenhouses and 
hot-houses, etc., are obliged to leave aU these tidngs upon 
the premises, when it is notorious that they are even per- 
mitted to remove trees, or such as are likdy to become 
such, by the thousand in the necessary course of trade? If 
it were otherwise, the very object of tiidr holding would be 
defeated." But with reference to this dictum ci Lord Kenyon, 
in the case Mwes v. Mawe, supra, Lord Ellenborough said — 
''There certainly exists no dedded case, and I bdieve no 
recognised opinion or practice on either dde of Westminster 
Hall, to warrant such an extenidon." And, further, in this 
view of the case, it is proper to remark that in the discusdon 
of the case Fuckland y. BxUterfield, as reported in B. Mooie, 
p. 400, a M.S. case, waa dted by Serjeant Blosset, in which it 
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u said to have been detennined that glaawB and framei nBting 
on brickwork in a noraery ground were not removable — Amoe 
and Petard, p. 70, note c. But, on the other hand, and in 
the language of these learned commentators (t6.), "There 
seems to be no reason why hofr-iiouses should not be removed, 
as well as trees in a nursery ground, at least on princi{de of 
trade.** K^arded as trade buildings in the present case, the 
erections, though founded in the soil, were, so far as removed, 
mere glass roofs and frames resting on the brick walls. Un- 
questionably they rested on a bed of lime, and the pursuer 
pressed the doctrine that " wherever a chattel is perfectly con- 
nected with the freehold, either by being let into the earth 
itself, or being cemented or otherwise united to some erection 
previously attached to the ground, it becomes part of the 
freehold itself, and cannot be removed by the tenant or bis 
repre6entatives.''^(?r(K2y on Fixtures, pp. 6, 7. Nevertheless, 
the erectiona were made by the defenders to suit their trade; 
it was not in thdr contemplation to make them permanent; 
the buildings were slight in structure; and the upper parts 
removed were capable of being detached without injuring the 
walls on which they rested. Then, the nature of the attach- 
ment to the ground or to the waUs founded in the ground must 
be considered. Any kind of attachment will not make a 
movable subject a fixture. It is no doubt true, that the roofe 
and glasswork removed were hud in lime on the top of the 
walls and so attached, the walls themselves being founded in 
the ground. But it has been decided in a question between 
an heir and tiie executor of a fiar (which is a case less favour- 
able to the light of removal tfian as between landlord and 
tenant) that salt-pans fixed with mortar to a brick floor were 
movable.— Zatoiwv. Salmon^ 3 Atkyns, p. 30; Atnot <t' Ferardy 
p. 36. It seems, then, consonant with the current of the 
decisions that the framework and roofr of the erections in 
question were removable, and that the defenders were entitled 
to remove them. The present case is scarcely to be distin- 
guished in its circumstances from the case of the varmsh-honse, 
Fenton v. R^wrt, mpra, Altiiough this class of cases is not 
directly ruled by any deosion, opinions of eminence frbvour 
them— thus, in the foot note in Amot and Ferard's Treatite, 
before quoted, these respected oommentators hold that on 
principle the tenant's right to remove such fixtures is settled; 
and Mr Hunter, noticmg the paragraph in their work, re> 
marks — "A middle course might, in a great measure, reconcile 
the rule of strict law with the modifications which equity or 
expediency appears to require. The part&actually annexed to 
the soil might be deemed immovable; but those formed of 
wood and glass, together with the apparatus for heating, 
might be held movable in law, as they are in reality." — 1 
ffunter Land, and Ten,, p. 297. The defenders, in the course 
of their proof, under objection, however, that no proper issue 
of the nature was nused in defence, attempted to show that 
by the custom and practice among nurserymen, green and 
propagating houses, and firames, were removable; but, as 
might have been expected from the limited number of nursery- 
men in Scotland, no proper course of practice could be proved 
to exist; and, in fact, the instances mentioned by the defen- 
ders' witnesses were special cases, where the question was 
mther not raised, or tiie nursery tenants had removed the 
erections in terms of stipulations in their leases. The Sheriff- 
Substitute has, therefore, altogether disregarded tiiat part of 
tiie defence. At the debate a recent case was cited for the 
defenders, which, it was maintained, precisely ruled the point 
in dispute; The case relied on is Martin v. Foe, decided in 
Hilary Term of 1857, by the Court of Queen's Bench, 7 EUis 
and Madam's Feport, 237. There it was held that hot- 
hoosea erected by a deceased rector, in the garden of tiie 
rectory, which were 70 feet long, and between 10 and 20 feet 
high, might be removed by his representatives. The erections 
consisted of a frame and g^biss-work, resting on brick waUs 
about two feet high, uid embedded in mortar on these waUs. 
The case unquestionably is parellel witii the present— the only 
difference being that the question occurred between the exe- 
cutom of the deceased rector who had built the hot-houses, and 
the succeeding incumbent, and there existed some peculiarity 
respecting the legal rights of the deceased and of the incoming 
incumbent, under the English eodesiasticad law; but the 
decision is instructive^ as esdubiting the views oitertained by 
the Court on the question regarding such fixtures generally. 

The cases and authorities founded on, and by which the 
Sheziff-Sobstitute baa been mainly guided, are I^gliah— and 
to thaw the punver took eome exception at the debate, bat, 



as is remarked by Lord Cockbum in Fiaker v. Dixon, "we 
are not so rich in cases on the subject of fixtures as our 
Southern neighbours;" and Mr Hunter, on commenting on 
this branch of law, observes that "attention to the law of 
England is peculiarly requisite, by reason of the number of 
cases which it contains, embodying rules which have been 
deemed of practical application in this country." — 1 Hunter 
Zand, and Ten.,' p. 293. Finally, Lord Brougham in Fisher 
V. Dixon, says — ^"The Scotch law appears to me only to differ 
from the English law in carrying its principles as laid down 
in the cases a little farther, rather than faUing short of them.'* 
— i BeU's App. Cases, p. 353. 

This Interlocutor was appealed, and Sir Archibald 

Alison has now pronounced the following judgment: — 

Having heard parties' procurators under the pursuer's ap- 
peal upon the Interlocutor appealed against, and having made 
avizandum with the debate, and considered the proof adduced, 
closed record, and whole process, in respect of the minute. No. 
13, lodged for the party David Syme, one of the individual 
partners of the firm of Syme & Middlemas, nsts the said David 
Syme, who has obtained his discharge and been reinvested in 
bus own uid the said company's estates, as defender in the 
cause, in the room and stead of the former defender, William 
Church, as trustee on the sequestrated estates on the said firm 
of Syme & Middlemas, and individual partners, who has been 
divested of the office of trustee and been discluuged; and upon 
the merits of the appeal and question at issue between the 
parties. Finds that the question at issue is between the holder 
of a lease of a house aud garden-ground, who has sublet part 
of the subject to a market-gudener and seedsman, who used 
the ground subset, for the purpose of raising v^etables, fruit, 
shrubs and flowers for sale, and who for the purposes of that 
business has erected at his own expense and at considerable 
cost green houses and other erections composed partiy of brick, 
and partiy of wood and glass, for the purpose of sheltering 
tiie delicate plants and shrubs raised in that trade, and the 
principal temmt, from whom he holds the sublease, in regard 
to the property or ownership of the said bride, and wood, and 
glass erections and green houses so put up: Finds that the 
pursuer, Mr Harvey, tiie principal tenant, is the tenant under 
a l(Mig lease, and not the proprietor of the subjects let, but 
that it is admitted on both sides that as regards this mattor 
he is clothed with the whole rights of the proprietor, aud is to 
be regarded as such: Adheres to the Interlocutor brought 
under review, dated 12th March last, in so far as the findings 
therein, in point of fact, are concerned, and, in particular, so 
far as it specifies the particulars and nature of the erections 
referred to as partiy brick, and partiy of wood and glass, the 
property in which forms the subject of dispute in process: 
Finds, in terms thereof, that the base of the erections in ques- 
tion consists of a wall of brick from 3 to 4 feet in height, 
foimded in the soil, with a furnace and flues attached to this 
part of the buildings, and chimney stalks 13 feet high: Finds 
that the upper part of those erections consist of wooden and 
glass frames, forming both the portion of the sides and the 
roof: Finds that this glass and wooden portion of the structures 
was not bolted into the brick or attached to it by an iron bolt 
nailed or fastened to both, but was sim[dy attached to the 
brick wall by mortar, like the deals of an ordinary house : 
Finds that the cost of these erections altogether was £140, 
and upon these findings, in point of fact, which are those on 
which the present competition depends, finds, in point of 
law, that the general principle which regulates the rights of 
landlord and tenant in questions of this description is quod solo 
incedificatum domiiio soli cedit: Finds that in determining 
the ulterior question what is to be r^arded as a building 
attached to the soil, and consequently accruing to the landlord 
on the termination of the tenant's lease, the rule is, on the one 
hand, that what is attached to the soil for the purposes of 
trade, and being itself sold as a nursery tree or vegetable, or 
a plant, however firmly it may be rooted in the soil, is to be 
r^arded as a movable, and may be taken away or sold by the 
tenant if the purpose of the lease was the rearing of such trees 
or shrubs for sale; and that, on the other hand, where the 
structure attached to the soil, though intended for tiie purposes 
of trade, is not mep<nt or intendeid to be itself sold, but to 
shelter the formation or rearing of plants or shrubs intended 
to be sold as a workshop, a byre, a green house, propagating 
house, conservatrory, or the like, the competition between the 
landlord and tenuit is to be detennined by the question 
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wbflihtr the straotore in diipate wiU be perauuiently fayved 
by being taken to pieoei and separately dispoeed of, or whether 
it can without iiynry be entirelT taken away and dispoeed of 
ae a whole, as an artide of trade and oommeroe : Ilndi that 
in thia view it is not suflBcient to reoder sued a stmctnxe pot 
by the tenant upon the land movable to say that it is capaole 
of belne taken down, the materials sold separately, andthe 
mateiiaJs re-erected in the same form in another fdaoe, seeing 
that the same may be predicated of all buildings, whether of 
■tone or brick, and however firmly attached to the soil, all of 
which may, if Bu£Boient care be taken, be taken down, trans- 
ported to another locality, and pnt npagain with scarcely any 
XBtjnry to the materiab themselves: Fmds that it is not suffi- 
cient to render the stmotore so pnt np movable, that the one 
part of it is not bolted into the other, as the wood wcvk to the 
uidL worl^ bat the parts are merely attached to each other 
by the ordinary cement of mortar, seeing the same thing may 
be predicated of every building, whether of brick or stone, 
which is bnilt in rognlar stages or tiers, the npper onea of 
which, or even entire flats, may be taken away wiuiont injury 
to thoee below, and without serious detriment to the matflrials 
removed themaelyes : Finds in the droumstanoes of the pre- 
sent case, where the erections were put up not to be sold 
themselves, but to rear plants and shrufaa to fbrm tiie subject 
of sale where the sub-strocture was at brick firanded in the 
soil, 3 or 4 feet high, and the upper part was of wooden 
sashes, and glass attadied to the lower part by mortar, and 
forming with the lower part as complete a structtue as the 
walls <n a house do with the roof, thi^ the strucinre is to be 
regarded as heritable, aocming to the landlord, at the termi- 
nation of the tenant's lease, who oonstmoted it: Therefore 
alters the Interkxmtor appealed against: Finds the erections 
in question heritable: Decerns in terms of the prayer of the 
oris^nal petition: Grants interdict as craved, and declares the 
same perpetual: Finds the petitioner entitled to expenses: 
Appoints an account thereof to be given in, and remits the 
same to the auditor to tax, and report, and decerns. 

Nora.— The Sheriff is quite aware of the Uw as to what 
machinery put up by a tenant is to be regarded as movable 
and what heritable, either in a question as between landlord 
and tenant^ or heir and executor; but the principles which 
regulate such questionB in regard to marJiiues, which are a 
direct accessory to a manufactory or trade, or rather the 
means of canyin£[ it on, are quite difiEierent from those relating 
to the structures m which the machinery is contained, which, 
ex natutra, are more propcriy adjuncts of the soiL In many 
cases, equity, in cases of this description, pleads strongly for 
the tenant, who has put up, possibly, costly structures upon 
his landlord's soil in tibe belief that thej would be hia own, as 
he had paid for them, and that he might take them away at 
the termination of hia lease. But these considerations are not 
precisely applicable to the present case. Both parties are 
here in luero eaptando; the pursuer contending that the con- 
servatories have fjBllen to 1dm, aa they were erected upon his 
soil, the defender contending for the structures — ^not bong the 
company of Syme & Middlemas, who put up the erectioDS, 
but one of the partners of that firm, viz., Syme, whose only 
ri^t is derived firom the trustee on the company*s bankrupt 
ertate, and who stands in the shoes of the crediton. To thia 
parW, in these drcumatanoes, the value of the oonservatcries 
woud be as much found money as it is to the landlord, who 
has snooeesfuUy maintained the action. 

Aa. W. P. Allaboioi. AU, J. Naiskith. 

Note.— We understand this case haa been advocated. 
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6th Fkbbuabt, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb SHBBtrr Glabsfobd Bill.) 

SctiANDKBS BbOTHBBS & GOODWIK V. ROBEBT 

RntTOUL, Alkxawdeb & Co. 

Bale— Porchiifle—Jliora— Damages. — Wheat was sold hy 
sample, delivery to be made ex ship on arrival, and the 
vessel or vessels were to he named. The sellers Itavvng 
failed timeoitsly to name the vessel or vessels^ and to de- 
U»er, OTid the price of wheat having risen in the market 
^^Held, on a cmisideruHon of the whole circumstaHCCs^ 



(which is the rule in SeoUand,^ that the seUers were Hable 
to ihe purchasers, nomine damni, in (he average profits 
which, from the state of the markets, they could have 
realised, had the wheat been delivered wUhin eight or 
nine days of the period stipulated. 

This was an action tcx £1000, being damages anstained 
by the pnnaera in consequence of the defenders* breach 
of contract, through refusal or delay, to ship at Nantes 
500 to 600 qn. Faimbosof wheat, and 700 qrs. Font 
Bosseau wheat, or to name the vesnl or reesels in which 
the same was shipped, if shipped, and to deliver the same 
to the pnnners conform to contract or sale note, dated 
20th April, 1859. The defence was that the defenders 
had iiurly implemented, or had offered to implement, 
their part of the contract, and eren if there had been 
undue delay on the part of the defenders/no damage had 
been sustained by the pursuers. The record was made 
up by condescendence and defences. Proof was aQowed 
to both parties, which having been led, and their pro- 
curators having been heard thereon, the following In- 
terlocutor was pronoonced: — 

finds, first, aa regards the questioii of breach of oontraety 
that the defSenders, by their sale note, No. G/2, sold to the pur- 
suers, on the 20th April, 1859, 600 to 600 quarters Paimboraf 
wheat, and 700 qnarteia Pont Bosseau wh€«t, "now shippmg 
for this port" {Glasgow), at '<22s per boll of 240 Iba., doty 
paid,* *< vessels to be named:* Finds it proved that at the date 
of sidd contract the wheat so sold, or at least a large portion 
of it, waa not being shipped for Glasgow, and the defenders 
received no advice m any vessel having arrived at Nantea to 
ship the Pent Bosseau wheat till the 1st Jane, 1859, as in- 
stmcted by their letter. No. 6/8: Finds it ahm proved that, 
aocordUng to the custom of trade^ the stipulation in the cou' 
tract to name the vessels ought to have been fulfilled in course 
of post between Glasgow and Nantee, or, in other words, in 
not more than eight days from the date of the bargain; but 
no vessels were named to the pursuers till the said 1st June, 
when a veasel was named for the Pont Bosseau wheat only, 
and it does not appear that any ves sel waa ever named for the 
FaimboBuf wheat: Fuidi that, in point d fact, the defenders 
never were in a position to tender delivery of the wheat le- 
iiarred to in said sale note, and although they entered into 
anangements to snpi^ other wheat in ita plaoB^ thia was not 
done till an uniEavoun^ change had taken place in the mar- 
ket, and it is not proved that Vbej even made an dfer to the 
ponuen of a siimlar quantity of wheat of the same aoality 
and at the same price, and no wheat was ever received by the 
pursuers under aid contract: FSnds^ therefore^ the br e a ch of 
contract proved as set forth in the smnmons: Finds, second, 
as regards the qnestion of amount of damaae due, that the pnr- 
saers admit that the loss they sustained waa solely loss of 
profit which they could have made on the transaction had the 
contract been duly fulfilled: Finds that the rule of law in Eng- 
land is that, in estimating damages in an action for not deliver- 
I ing goods sold, the buyer ii entitled to recover the diiierenoe 
between the oontmct price and that which goods of a similar 
description would have cost if bou^t at ue time when the 
delivery should have taken place, and a rise in the value sub- 
sequent to the latter date cannot in general be taken into 
coundaration (Patersomfs O o mp end imm f pw 91, and oases there 
quoted): Finds that the rule of law in Soodand Is^ that the 
question of amount of damage tot non-perfonnanoe of a con- 
tract of asle is not oopfined to the diflbrenoe b e t ween the 
contract price and the market price on or about the day on 
which the contract waa broken, but that the amount is to be 
regulated by a fbll consideration of all the cfacumstanoes of the 
case (Dmhp, WUsim, A Co., 24th Feb., 1848; MFs Appeal 
Oases, vol. <^ p. 196): Fmds that, the deflendeis having fidled 
to name Uie vesscAi by which the wheat was to come to Glas- 
gow within eight or nine days afker the 20th April, the eon* 
tract waa thm broken, but the pursuers appear to have been 
willing to give the defenders some further time: Ffaids that 
wheat had risen in the maricet by the 29th April to 26s 6d Mr 
boll, on 4th Hay to 27s or 288 per boll, and flnotoaksd W 
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twatn tiiat price and 258 pw boU till tlie 85th May, after 
which the price dedined: Frndi thai 26s ma^ be lairiy stated 
as the avenife price of wheat between the said 89th April and 
35th May, and the pursaers oonld therefore have xeaUsed an 
avemge profit on the wheat in question of 48 per boll daring 
tiiat period, had the contract been fulfilled, as it ought to have 
been, by tlie defenders: Finds that^ although the pursuers 
could only have sold the wheat "to arrive^" had the Tesaels 
been nained to them, this doee not aflbct ^e above average 
prices, as it is proved that» in a rising market^ wheat sold '^to 
arrive** brings as good prices as wheat in store: Finds that 
tiie quantity bought was £rom 500 to 600 quarten PaimbcBuf 
wheat, of which the mean quantity is 650 quarters, or 1100 
bolls, and 700 quarters Pont Bosseau wheat, or 1400 boUs, 
makhig together 2500 bolls, upon which a profit of 4s per boll 
amounts to £600: Assess ws the damages due by the defenders 
at said sum of £500 accordingly: Finds the defenden also 
liaUe In expenses: Allows an account thereof to be given in, 
and renuts the same to the auditor to tax and report, and 
decerns* 

This Interlocal was appealed, but Sir Archibald 
Alison adhered, adding the following Note: — 

After having had this case fully and ably debated on both 
sides, and given it full consideration, the Sheriff has arrived 
at the same conclusion as tiie Sheriff-Substitute, and he concurs 
in the distinct and articulate Interiooutor and note pronounced 
by him. Tlie breadi of bargain on the defenders part, or, 
rather, their failure to carrr out the barsain in the usual and 
ordinary business way, is dearly established. The letter con- 
taining the contract is dated 20th April, and the wheat is 
described as **now tkipping** on board "veitdi to he named/* 
Instead of either giving the names of the vessels, so as to 
enable the pursaers to effect an insurance, or delivering the 
wheat, the defenders did not give any names, HU the 1st of 
June, after the present action had been raised, and the parti- 
cuUur kind of wheat stipulated for in the contract never was 
delivered at alL In the interim between the 20th of April 
and tiie 1st of June, five letters were written by the pursuers 
to the defenders requiring them to name the v o we ls , but in 
vain. It soon became evident that the defenders had not the 
means cf implementing their original contract, and they took 
the following mode of providing a substitute for it. On the 
29th April and 2d May, they bought 500 bolls of another kind 
of wheat, to stand for that which had been originally bargained 
for, but this was not communicated to the pursuer, nor a 
tender made of tiie new wheat till the 25th of May, before 
whidi time it is in evidence that the market had turned, and 
that a fiiU in grain had begun. The correspondence between 
Baker, the London vendor of this last wheat, and the defen- 
ders, terminated on 29th April, when the latter had finidly 
refused to deliver the wheat stipulated for; and on the 
SOth of April the correspondenoe between the pursuers 
and defenders, as to naming the vessel began. It is proved 
that the price of wheat was daily rising from the ^Oth 
of April, the date of the contract, till 5th May, when it 
had reached the maximum of 298 a bbll, at or near which 
price it remained stationary for some weeks. It is evident, 
therefore, that if the defenders had implemented their con- 
tract, the pursaers mif ht have sold the wheat at these high 
prices. Tlus rise in prvse would have given a profit of 7s a 
boll, or 14a a quarter, which, on the 2400 bolls contracted to 
be delivered, would have amounted in all to £800, and evoi 
at tiie lower price of 5s on a boll, or 10s a quarter, it would 
have yielded a profit, on 1200 quartern, of £600. On the 7tii 
of May, intimation was sent that 2400 bolls had been shipped 
on board one of three ships named; but the ship itself, in 
which it was said to have been shipped, was not given; and, 
vague as it was, the information proved to have been in- 
correct, because no vheat at all had been tapped ai ihat time 
on board amy veteeL For these reasons, damages are dearly 
due to the pursuers for breach of contract^ and at the data 
above fjpvtai, they are evidentiy assessed at a very moderate- 
amount by the Sheriff-Substitute. If the strict role of tiie 
Eng^sh law were to be followed, that damages in the case of 
a Ineach of oontraot^ to deliver goods sold, are to be measured 
between the amount of the contract price, and tiie highest 
price which the same goods bore in the market, between the 
date of the oontraot and the time of stipulated delivery, these 
^aaagea a^ht have been amned al a higher late^ and be 



either £600 or £700. But, according to the more equitable 
prindple of the Scotch law, that the vMole eireumetanees of the 
eate are to be taken into consideration, it seems reasonable to 
make some abatement from these extreme estimates of profit. 
The prices of wheat may have readied the high levd stated 
by the witnesses after the 6th of May, without the pursnen 
being able to get a purdiaser for so considerable a quantity of 
grsin; or, wh^ is still more probaUe, the pursuers trusting to 
a continued rise in the market — ^no uncommon error in saa- 
gmne mercantile men — might have hdd the grain on till it 
was too late; and, through failure^ to rsaUse the considerable 
profit once within their reach— or some purchasers from them 
might have become insolvent before their bills were paid— an 
equal common occurrence at that period in the mercantile 
world. Upon the whole, therefore, the Sheriff does not think 
that the pursuers could have realised more than £500 of 
profit, if the bargain had been duly implemented by the de- 
fenders, and therefore tiiat the damages have been rightiy 
■SBBSSsd at that amount 

Act, J. Kaismith. AU. D. Fobbbs. 



10th Fdbuabt, 1861. 

SHERIFF COURT, PAISLEY. 

(Mb Shbbifv Gaxpbbll.) 

Hamilton v. Bain. 
Sheriff Conrt Act, 16 and 17 Vict., cap. SO-^mall Debt 
Supenaona—Meesexiger-at- Anna— Sheriff-Officer. — It 
it incompetent for a messengef''at'arm8 to execute the 
deliverance on a petition for suspension and liberation 
under the statute 16 and 17 Ftc^, cap. 80. 

Hamilton was impriaoned at Bain's instance, in yirtae 
of a small debt decree. She presented a petition for 
snspenaion and liberation, in terms of 16 and 17 Yiot., 
cap. SO. A deliverance was granted, which ordained a 
copy of the petition to be served on the incaroerator. 
This was done, not, however, by a sheriff-officer, but by 
a messenger-at-anns. A preliminary objection was taken 
to the service of the petition as being irregular. The 
record having been closed, and parties heard, the follow* 
lug Interlocator was pronounced:—- 

Having heard parties' procurators, and considered the closed 
record and whole process, for the reasons assigned in the sub- 
jmned Note sustains the second preliminary plea in law for the 
respondent and teparatim: Fin& that tiie grx)unds of suspend 
sion are unfounded in fact and untenable in law: Therefore 
repels the reasons of suspension, refuses the prayer of the 
petition, and decerns: Finds the respondent entitied to ex- 
penses. 

KoTB.— This is an important case in several aspects. The 
second preliminary plea for the defender is, that the suspen- 
sion is bad in respect of erroneous execution. The respondent 
is resident in Argyllshire, and the suspender got the note of 
suspension indoned by the Sheriff-Clerk of ijrgyllshire as a 
warrant for service. All this was regular and oorretft enough. 
But, instead of getting it served by an oflicer of the Sheriff 
Court of Argyllshire, she employed a messenger-at-arms from 
Gkwgow to do 80^ who proceeded to execute the same in 
presence of a single witness, in the form prescribed by the 1st 
and 2d Vict., cap. 119, sec. 28. It appears to the Sheriff-Sub- 
stitute that such service could only be competentiy executed by 
"the usual officer of the law in such Courts/' The Sheriff- 
Substitute cannot hold that any other officer than a sheriff- 
officer can be held to answer to this description. It is said 
that the statute recoffnises a messenger-at-arms as an officer 
competent to act on the warrant of the Sheriff Conrt, (see sec. 
25 of the above statute,) which is no doubt true with inference 
to criminal procedure and meditaiione fugce warrants, as 
theran specified. But the fact that this section specially 
anthorises messengers-at^ums to act in these matters seems to 
show conclusively that they were not, in the sense of the 
statute, the usual offioers of the Sheriff Conrt, and that (hey 
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eoold only soft on speowl ftvtbority, which ia not giT«n them 
in regud to the (nrvioe of petitunu, suspensions, and such 
proceedings. But it is stated that the ezecations erf this same 
messengBr-at-anns have heen sustained as soflBcient in the case 
of small debt summonses themselves, and referenoe is made to 
the case o! Hood, junior, 23d December, 1858, in the record 
of the Paisley Small Debt CSonrt, where a summons so served 
was sustained by the Sheriff himself, and decree followed 
thereon. But it does not appear that tiie defender objected 
to the execution, or that the pinnt was discussed. The Sheriff- 
Substitnte has therefore held himself bound to give eflbct to 
what appears to him to be the first interpretation of the 
statute. But, in order to satisfy the minds of the parties, 
and prevent unnecessary delay or trouble in the event of an 
appeal, the Sheriff-Substitute has been induced to take up and 
dispose of the suspension on the merits. This resolves into a 
single point, viz., that the decree was bad in respect the parties 
were not properly in Court at all, because the summouB was 
disconform to the statutory directions as to its form, and was 
consequently a nullity. The defender in that writ was called 
npon to pay a certain sum of money "per pass-book." It 
oould not be denied that this is the most common of all the- 
finms of action known in the Small Debt Court, and that it 
has been in use from the commencement of small debt litiga- 
tion. It is said, however, that it is disconform to the statu- 
tory direction, as contained in the 8d section of the Small 
Beot Act (I "Vict, cap. 41), and relative schedule. That sec- 
tion requires the summons to state ''shortly the oriffin of the 
debt or ground of action," and in the relative scheduM the form 
of the summons is thus given, viz., that "the defender is ow- 
ing the complainer the sum of [here insert the origin of debt 
or ground m action, and whenever posrible the date of the 
oause of action, or last date in the account]." Now, the sum- 
mons in this case did state "the ground of action," viz., per 
pass-book. It might have been better to have stated the date 
of the last item in the pass-book, but this is not absolutely re- 
quired by the 3d section, and a pass-book being a mutual writ, 
is penKmally known in all its particulars to the defender. 
Besides, the direction in the schedule to state the last date in 
the account whenever possible, does not^ perhaps, necessarily, 
as it does in terms, apply to a pass-book, which is to be pre- 
sumed to be in the debtor's own hands, but to an open account 
of which the debtor may have no copy, nor is the direction of 
tine sdiedule — ^though attention to it ought to be enforced as 
&r as practicable, in regard to a matter which is one requiring 
oonsideration and cognition — ^viz., whether it is possible to 
state the last date in the account so imperative bsA radical as 
to render /wufttttf null a daim, which is framed in terms of 
the statutory enactment itself, as contained in tiie 3d section. 
Besides, it does not even appear that it would have been pos- 
rible to have given the date of the last f urmshing mtered in 
the pass-book. These documents, it is well km)wn, are so 
loose that the dates are frequently omitted, or erroneously 
entered, though tiie debtors know that the artides are cor- 
rectiy charged. How the case may be in this instance is 
immaterial, for it does not affect we plea of ftmdamental 
noHity in tiie proceedings. But if, as it is thought^ there is 
no such nullity, the suspender has not the shadow of a case; 
for, when the case wfs called, she pretended no ignorance or 
doubt as to the daim, but said it had been settled by a bill, 
which she produced, and insisted that the case should be con- 
tinued, in order that the pursuer should appear and depone. 
The pursuer was accordingly compelled to come up from Ar- 
gyUshire to attend the adjourned diet, when the matter was 
referred to his oath, and he swore positivdy that the debt sued 
for was due, and had not been settled by the bill. The Sheriff- 
Substitute, who himself tried the case, need only add that the 
TCspondent's statement, in his minute of defence, in so far as 
it relates to what passed in Court, Ib strictiy cozxeot. 

This Interlocutor haying been appealed, the Sheriff 
(Macfkrlane) adhered, adding the following 

KoTB. — ^Tlie only pdnt attempted to be made at the debate 
before the Sheriff is that relating to the execution of service 
of the petition, forming the second preliminary plea of the 
respondent. The Sheriff has satisfied himsdf very mudi on 
ibe grounds referred to in the Sheiiff-Sobstitute's Note, that 
this plea is well founded. A messenger-at-arms is not properly 
im officer of the law in the Sheriff Court at all. The officers 
ff the law in that Conrt are appointed by the Sheriff akiie, 



while messengers-at-anns are app<^ted by the Lord Lyon. 
The summons under which the decree oomplained of bears 
expressly to proceed, as all such summonses do, in the name 
of the SheriiB^ and is abo expressly directed to "officers of 
Court," and although the present petition does not contain 
these particulars, still the order for service is by the Sheriff 
alone. Having regard to the oonsideraticns thus suggested, 
and to the peculiar phraseology of section 28 of the Act 1 and 
2 Vict., cap. 119, as contrasted with section 25 of the same 
Act, the Sheriff has not found much cause for hesitation in 
affirming the interlocutor appealed against 

Act, W. L. HovBTON. Alt, Djltis Campbell. 



19tb Fsbbuabt, 1861. 
SHEBIFF COUBT, GLASGOW. 

(Mb Shbbivf Bbll.) 

Tatlob & Downs v, Fbihcb. 

Sale — Farchaae — Error in sttbstantiaWnu — Caveat 
Emptor. — A jeweller bought a pared of what appeared 
to be diamonds. It was discovered six weeks after the 
purchase that die diamonds were imitations only, and 
notice thereof was given to the seller — no fravd was 
imputable to either party. Held (1) (in accordance with 
the case of Jaffe, 21st December, 1860J, that the 
purchaser not having got the articles bargained for, 
the contract was void, and was entUled to r^tition of 
the price; (2) that the rule caveat emptor didnot apply in 
such a case; and (3) that, as the challenge was made as soon 
as the falsity ofAe stones was discovered, the plea of 
mora repelled, 

Thb pursaen eonght to recover from tiie defender *Hhe 
sum of £24, being the price paid by them to the defender 
for fifty-two stones, which the defender alleged and repre- 
sented to the porsnerB to be diamonds, and which were 
purchased as diamonds by the pnrsners from the defender 
on or about the 3d day of February last (1860), but 
which, on being tested and examined alter the said pur- 
chase, were found not to be diamonds, but to be glass or 
crystal, or a substance of that or of some other nature of 
little or no value.** The defence was a denial of the sale 
as set forth in the summons, and an explanation, viz.: — 
That the defender had shown Mr Downs a brooch 
containing two rows of diamonds set round a centre 
stone, about 12 o'clock of the day of the Sd February; 
that Mr Downs offered to purchase the brooch, but the 
defender refused to sell it ss a whole, but agreed to let 
him have the two rows of diamonds, either at £7 5s per 
carat, the defender drawing the diamonds, or for £24 
for the diamonds, and the pursuers to draw them, and 
to return the mounting and centre stone; that Mr 
Downs requested the defender to leave the brooch to 
show to his partner, and to call back at 2 o'clock. The 
defender did call back, and concluded a bargain with Mr 
Taylor, and received £24 as the agreed on price of the 
diamonds, the pursuers to draw them, and to return the 
mounting or centre stone, which they did the same day 
about 4 o'clock. Mora was also pleaded. Several weeks 
had elapsed after the sale before the pnrsners made any 
demand upon the defender, and they pleaded that they 
were now barred, having seen and judged the articles 
before they purchased them. The record was dosed on the 
Bununona and a minute, and th« ponnen wwei before 
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answer, allowed a proof pro ut dejttre, inclndiDg therein 
a proof of when they first discoyered that the alleged 
diamonds were false, and the defender was allowed a 
conjunct probation. Proof having been led by both 
parties, the following Interlocator was pronounced: — 

Having heard parties' procnraton, and resumed oonsideza- 
iion of tiie proof, and whole prooees, Finds, firsts that the 
pursuers have failed to prove that the fiftv-two stones, which 
they bought from the defender, and whi(^ were, at the date 
of we purchase, set in a gold brooch, were not, as represented 
by the defender, diamonds: Finds, second, and tq^aratim, that 
the defender miMie no wilful misrepresentation regarding the 
stones, as he believed, and had good reason for bdieving, that 
they were diamonds; that the pursuers were accustomed to 
deal in diamonds; that persons so accustomed are in the habit 
of judging of them by the eye alone, without applying any 
other test; that the pursuers had ample opportunity, both 
before and inunediately after the purchase, of satisfying them- 
aelves as to whether they were genuine or spurious; that, 
neverthdess, a period of seven weeks dapsed before they 
challenged tiiem, during which time they had set a numbw 
of the stones in rings; and that in these drcamstances the 
said pursuers, whose eyes were their merdiant, are barred, 
penonaU exoqptione, ftam challenging the sale or claiming 
repetition of the price, even although the stones in the brooch 
were not diamonds: Therefore, and under reference to the 
annexed note, sustains the defences, and assoilzies the defen- 
der from the conclusions of the action, finds the pursuers 
liable in expenses. 

NoTB. — ^This is a peculiar case, and the more so, that no 
■uspidon attaches to either party of having acted otherwise 
than with perfect honafidit. If the diamonds were changed 
after passing into the pursuers' hands, there can be no doubt 
that &aE was done without the pursuers* knowledge. If, on 
the other hand, they were not rod diamonds that were sold to 
the pursuers, there is littie doubt that the defender had 
no koowledge of the £Eust. The brooch passed through the 
hands of various persons of skill in diamonds before the stones 
were extracted from it by the pursaers, and without one ex- 
ception, these persons were all satisfied that they were dia- 
monds. Two of them go farther, vis., the witnesses John 
Bamett and Andrew Kutherfurd, and depone to their belief 
that the fifty-two stones exhibited by the pursuers as the stones 
they drew from the brooch, and which were unquestionably 
fidae, are not the stones which were in it. It is also plain 
that the pursuers did not keep the stones they bouffht so 
owefully locked up that it was impossible for one of their 
workmen or other person to change them. The main fact, 
therefore, on whidi the pursuers' case depends, namely, that 
glass or crystal was sold to tiiem instead of diamonds, is not 
proved. The weight of the spurious stones, 2f carats, which 
seems to be about half a carat less than the defender ex- 
pected tibiem to weigh as diamonds, did not exdte the pur- 
Buors' susfndon, and alUiough It is in evidence that real 
diamonds wdgh heavier tium false ones, it has not been 
proved how much m(Mre real diamonds of the dze of the 
■tones in question, and out in the same way, would weigh 
than 2| carats. But, in the next plaue, the other ground 
on which the defender has been assoilzied, is at least as 
strong. Every method which the pursuers might choose to 
adopt for testing the diamonds, was open to them both 
before and immediatdy after the purchase. In point of fiict, 
they were carefully examined, extracted firom the brooch, 
washed, dried, and wdghed by the pursuers on the day of 
the purohase, which was the 3d February last, yet it was not 
till the 28d or 24th March thereafter that any objection was 
intimated to the defender, or call made, to caned the same. 
On that latter date the pursuers did what they might have 
done at the firsi^ test we stones with an emery stick; but 
this fliora, if the latter was the proper test, showed a want of 
due diligence on the part of the pursuers, and was such as 
to make it much more difficult for the defender to fall back 
with success on the party from whom he had acquired the 
stones. If it is usual, as it seems to be, among dealers in 
diamonds to judge of them by the eye, then this affords 
another presumption that the pursuers, who are by no means 
defident in skill, bought diamonds. If, on the other hand, 
it is usual to apply the test of emery, or any other test^ then 
why did not the pursuen do so before they gave them out to 



be set in rings, sold them to customers, and left the defender 
for seven wmks to believe that everything was right? Pro- 
fessor Bell, and aU the institutional writers, state the law to 
be, that if the article has been seen, the rule is caveat emptor; 
the eye of the buyer is his merdiant, and he is hdd to have 
been satisfied, if he has not retained a special warranty. This 
rule has been made still more stringent by the Mercantile 
Law Amendment Act, by which tiie law of Scotland is 
assimilated to that of England in the matter of sde, it bdng 
provided by the 5th section that if at the time of the sale the 
seller is without knowledge that the goods are defective, he is 
not to be held as warranting their qcudity or suffidency; bnt 
they are, on the contrary, in the abMnce of express warranty, 
to be with all faults at the risk of the purchaser. Then 
sgain, the rule is equally fixed, that wherever a sale is open 
to challenge on the ground of fault in the artide purdiased, 
the diallenge must be made timeously, and within the period 
that the fault with proper diligence might have been dis- 
covered. In the case of Smartj Jwob 23, 1852, a challenge 
of oatmeal, which was proved to be unmarketable within five 
weeks of the sale, was hdd too late. The Lord JusticeOlerk 
said: — "In all cases between buyer and setter, it is most im- 
portant to keep in view the obhgaticn on tiie purchaser to 
exunine his goods without delay, in order to preserve his 
right of returning them. The pursuer here neglected this 
obligation. He had tall opportunity for inspeothig, but did 
not do it." 

This Interlocutor was appealed. The following jndg* 
ment was subsequently pronounced: — 

Having heard parties' procurators under the pursuers' ap« 
peal upon the Interlocutor appealed from, and xnade avizan- 
dum and considered the proof and whole process, in respect, 
since the debate under tiie appeal before tiie Sheriff, a ded- 
non has been pronounced by the Court of Sesdon, Jaffe 
Brothers v. John Ritchie, 21st December, 1860, reported in 
the Daily Mail newspaper of 24th December. Before answer, 
appoints the case again to be enrolled in the Sheriff's appeal roU, 
in order that parties may be shortiy heard upon the case, in 
so £gkr as affected by that deddon, and in reference to the view 
contained in the following 

Note. — The deddon in tiie case above referred to appears 
— ^if the newspaper report contained in the Daily Mail, whidi 
is now put into process, be correct — ^to establish the prindple 
that there is a distinction to be drawn between a case where 
an artide sold does not come up to sample, or is of inferior 
quality to what was stipulated for, and a case where the 
artide sold turns out not to he the artide purcAosni at ail. 
In the former case, the maxim of caveat emj^or in general 
applies, and its application to such cases has been rendered still 
more stringent by the late Mercantile Law Amendment Act, 
section 5, which enacts that the buyer should be presumed to 
have taken the goods tantum et tale as they stand, and to be 
satisfied with them, unless there has been an express warranty 
that the goods were of a superior quality to what they turned 
out to be. But the decision above referred to, unanimoody 
pronounced by the Second Division of the Court, appears to 
establish the prindple that this rule does not apply to a case 
where the artide sold is entirdy different from that which was 
understood to have been purchased and paid for as genuine. 
It establishes the prindple that in such a case there is an error 
in tubetaiUialibus, which vitiates the whole contract, and en- 
titles the purchaser dther to repetition of the price paid, or to 
damages for breach of contract. Of course in such a case the 
plea of mora remains to be considered; but in judging of it a 
reasonable rule must be applied, and that is, that the pur- 
chaser must incur no imdue delay in discovering and intimat- 
ing to the seller the mistake. In the present case, dx weeks 
elapsed between the sale and the intimation that the diamonds 
were ftdse; and a delay of that length in regard to a perishable 
artide, such as meat, fish, fruit, or mesi^ or even a more 
durable article, but liable to great fluctuation in price, such as 
grain, would probably be fatal to a daim for repetition of the 
price. But predous stones, sudi as were here sold, are liable 
to no injury by keeping; and it appears from the evidence in 
the case, not only that these stones sold as diunonds really 
were oounterfdts, but that they were counterfdts so exceed- 
ingly wdl done as even to pass muster to ordinary eyes, and 
even to skiUed and profesdonal ones to be exceedingly difficult 
of detection. The Sheriff holds it dearly proved m pdat of 
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lbot» let, niat the ikniM in queilion were leellj sold to the 
pomien, and that there has been no labstitiition of othen for 
them; and 2d, That they were ootmterfeitt, and not real 
diamondi; and 8d, That both the seller and pnrchaaer were in 
htmaJUU and had been deoeived, the one having bought and 
the other sold then as oenuine stooes. 



i' procnraton were aocordinglj heard again, 
when the farther Interlocutor was pronounoed: — 

Having resmned ocnurideration of this case^ and again heard 
parties' procniators thereon, and on the import of the decision 
of the Sapreme Oonrt in the oase referred to in the last Inter- 
loontor, and advised the dosed record, proof adduced, and 
whole procesi^ Finds it proved that the stones in qnestioii, 
purchased by tho ponasrs, and which at the date of the por- 
cihase were set in a brooch, were sold by the defender as leal 
diamond^ and were paid for by the pnnoeis as such: Finds 
that the stones so sold were not diamonds at all, bat fidse 
Imitations of diamonds, exceedingly weU done; although there 
is no proof or ground to suppose that the defender knew this: 
Finds that there is not suffident proof to show that the stones 
which were sold to the punuers, after passing into their hands, 
were changed, and finds it snffidentiy estaWished that there 
has been no substitution of other stones for them: Finds that 
it has been decided by the Second Division of the Court in the 
case of Jciffe Brothm v. RUekU, 21st December, 1860, that 
vrfiere a purchaser does not get, even in part, the article or 
commodity bargained for, the contract is void, and the pur- 
chaser is entt^d to repetition of the price, or damages for 
breadi of bargain: Sinds that, in such a case as the present, 
the rule eaxeat tmiptar does not apply: Finds, in regard to the 
plea of mors pleaded by the defender, that seven weeks elapsed 
nom the date of the sale and that of the challenge of the 
stones: Finds, in point of law, that it is time enough to object 
to and challenge the artide so soon as the defect is discovered, 
and that, in this particolar case — seeing the imitation of the 
diamonds was so perfect, and discovery of the falsity of the 
stones so difficult — ^it was not to be expected the discovery 
opuld be immediate, and the challenge was made as soon as 
discovered, without any undue delay: Finds, therefore, that 
the pleaof mora is inapplicable, and repds the same accordingly: 
Finds, in point of law, that there being here an error or fraud, 
•» Mftitoitfui/ifriw, perpetrated by some anterior possessor of 
tito diamonds, though no fraud is imputable to either of tiie 
parties to the action, the contract is null and void, and must 
be followed by a rBi0tMio» in vnUgmm to tiie pursuers: 
Therefore alters the Interlocutor appealed against, sustains 
the appeal, and decerns against the defender in terms of the 
coodnsions of the libd: Finds the pursuers entitled to expenses. 

NoTK. — ^nieie is here a great discrepancy of evidence as to 
whether the stones, with which the broodi in question was set 
when sold to the pursuers, are tiie same as those with which 
it was set when it was in the hands of the Caledonian Pawn- 
broking Office in Edinburgh, and the evidence is certainly 
strong that, when in Edinbuc;^ the setting was in dianumds, 
and not in imitation stones. JBut, supposing that to be true, 
it does not touch the present case, wluch is, whether, as be- 
tween the pursuers and the defender, the brooch was sold and 
paid for as set in diamonds, when, in point of &ct, they were 
mere imitations. The previous history of the brooch and 
and stones, or the hands in which the fraud was perpetrated, 
is beside this case, though it may be a relevant matter in any 
action of relirf which may be brought by the defender against 
the party from whom he purchased the stones, and who may 
have been as much deceived as the pursuers were in making 
thepurdiase. 

iicf. G. Y. Stbano. AU, B. SnroLAiB. 



21bt Fbbbuast, 1861. 

SttEElFF SMALL DEBT COtJBT, GLASGOW. 

(Mb SHnmr Bill.) 

tTottit Coats, M.D., v. John Steysit, Registrar of 

Clyde District. 
Begistntioa of Births, Deaths, and Marriages, Acts 17 
Knd 18 Yiot, cap. 80, 28 and 24 Yiot., cap. 85— Medi- 



cal Certificate— Fee. — Th€ members of the medical 
profession are not entitled to any fee from the Registrar 
for filing up and transmitting to him a certificate of the 
death of a patient in the form pointed out in these Acts, 

Trs porsoer sued the defender for a fee of 28 6d for 
filling np the form of a certificate of the death of a 
patient. The defence was, that nnder the Registration 
ActB no fee was exigible. Parties' agents were heard by 
the Sheriff, who has pronounced this judgment: — 

Although the sum sued for in this action is only half-a-crown, 
it raises a question of general importance, involving, as a 
whole, large pecuniary interests. Hie question ii, whether the 
medical profession are entitied, under the recent Registration 
Acts, to charge a fee against tiie registrar for the certificates 
they are reqmred to famish of the death, uid caose of death, 
of those of their patients whose illness ends £staUy. By tiie 
41st section of the Act 17tii and 18tii Yictoria, cap. 80, it is 
provided that— "The medical person who shidl have bcNBn in 
attendance daring the last illness, and until the death of any 
person, shall, within fourteen days of the death of such person, 
and under a penalty not exceeding 408 in case of failure, 
transmit to the registrar a certificate of such, in the form of 
the schedule G hereunto annexed." By the latter Act, 28d 
and 24th Yictoria, cap. 85, sec. 14, » change has been made 
in the above enactment as follows: — "The medical certificate 
referred to in the 41st section of the first recited Act shall be 
transmitted by the medical person to the registrar within 
seven days after the death of the person to whom it relates, 
instead of within fourteen days thereafter: Provided ^t in 
case such certificate shall not be so transmitted, the registrar 
shaU transmit to such medical person a form of the certificate 
prescribed by the said Act, and by a written or printed requi- 
sition, under his hand, shall require such medical person forth- 
with to return to the registrar such certificate, duly fiOed up^ 
in terms of the said Act; and such certificate so fided up shidl 
be so returned within tluee days after the receipt thereof by 
such medical person." In the present case, a blank form was 
sent by the defender to the pursuer, who filled it up in the 
manner prescribed, and now sues for a fee of 2s 6d for his 
trouble. There is much equity in the pursuer's contention 
that he should not be held bound to give his time and labour 
for nothing. But there are two difficulties in the way of his 
succeeding in this action. The first is, whether the Acts in 
question have not imposed the du^ upon him as a iRimiit pub- 
lieum, which he is to discharge wiuout remuneration; and the 
second is, whether, though he were entitied to a fee^ the de- 
fender, qua registrar, is liable in payment of il It is fAain 
that, under the first Act, the "medical person" incurrad a 
penalty of 40s if he fisiled to transmit the certificate. It may, 
perhaps, admit of doubt whether this penalty is still exigible 
under tiie altered enactment of the litft statute, but nnder 
neither Act is any provision made for remuneration. If it 
could be held that no penalty is now incurred by failure to 
forward the certificate, the grievance complained of might 
thus be got rid of. But that question does not arise here, for 
the certificate woj sent in compliance with the defender's 
requisition. There is nothing in the Registration Acts them- 
selves to show definitely whether the Legislature intended 
that the "medical person" should or shonU not be remune- 
rated, except that the Act contains no provision or ma^^lnerr 
for giving remuneration. It makes nothing in the pursuer^ 
favour that under the Medical Act of 1858 (21st and 22d 
Vict., cap. 90, sec. 31), he is entitied "to demand and reoover 
in any court of law, with full costs of suit, reasonable charges 
for professional aid, adrice, and -viats, and the cost of any 
medicines or other medical or suxgical appliances rendered or 
supplied by him to his patients," for the present claim does not 
fall nnder any of these heads, not being for professional aid, 
but for information supplied, not to the patient or Ids repre> 
sentatives, but to a pubue official. Where a thing is reqohed 
to be done under a penalty with a view to a national or general 
benefit, and no recompense provided for doing it, the pre- 
sumption rather seems to be tnat it is to be done gratuitouaty. 
Similar questions, though not precisely analogous, have oc- 
curred under other Acts. Urns, by the Lands Yalnation 
Act (17th and 18tii Yict., cap. 91), the Clerk of Supply, 
or Town Clerk, is direotedi tnough net under a penaltyi 
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to foniiBh a copy of portioiu of the Valaatloii Boll to the 
derkfl of parochial boardSi and nothing being aaid as to 
whether thu is to be done gratuitoualy or not, the question of 
the clerk's right to denumd a fee has been tried in different 
counties, and conflicting decisioiis, it is believed, have been 
giTeiL But there is this diflerenoe, that the recipient of the 
valuation BoQ gets it for his own nse and benefit; whereas 
the registrar derives no personal advantage from the medical 
certificate. Again, under the Smoke Nuisance Abatement 
Act (20th and 21st Vict., cap. 73), it is provided that the con- 
course of the Lord Advocate must be obtained to all com- 
plaints; and although there is no provision for remunerating 
his Lordship for granting his concurrence, it has been held 
that he is entitled to a fee. But then the statute enacts that 
the whole expenses of the procedure are to be borne eitbw by 
the complainer, if unsuccessful, or by the party compUuned 
against, if convicted; and thus there is no difficulty in pro- 
viding for the fee given to the Lord Advocate as a part of the 
neoMsary expenses. But why should the registrar, who, in 
writing for tiie certificate, does only what he is bound to do 
under the Act, and gets no payment for his trouble, be held 
liable in payment to the doctort There are ten registrars in 
Glasgow, and there are about 12,500 deaths annually. If 
every death was medically reported, and a fee charged, the sum 
total would greatly exceed the whole allowance now made to the 
ten registrars. It is true, that by the last Begistration Act, 
the registrar is allowed to indude in his half-yearly accounts 
"the expense attending the postage or carriage of all letters 
or packets, and all other necessary disbursements relating ex- 
clusively to the execution of hii office,'* and for all such ex- 
penses he is to be repaid out of the assessment authorised 
to be levied by the first Begistration Act. But the sum now 
sued for would not, if paid by the defender, be recoverable 
under the above enactment. It would not be a "disburse- 
moit relating to the execution of his office," but a payment 
to a third puiy for something done in the execution of that 
party's office. As the Acts at present stand, therefore, there 
IS no valid claim against the registrar by the "medioal person." 
If he is still bound under a penalty to give a certificate of the 
death and cause of death, it may perhape be worthy of con- 
sideration, whether a fair fee for doing so is not chargeable 
as a part of the death-bed expenses against the estate of the 
deceased patient. Such fee would at all events be exigible, if 
intimation were made beforehand by the medical attendant 
that, where death occurred, it would be charged as a portion 
of his aooounti or if a general notice to the same efieot was 
given by the medical practitioners in any town or district. 
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(Me Saxam Babolat.) 

Hallway— Parliamentary train.— Citrciinutonces t» which 
a RaUway Company found not bound to run a Parlia- 
merUary tram over part of their railway* 

Mr Pxter Milleb. of Abemethy, broaght an action 
in the Small Debt Court against the Edinburgh, Perth, 
and Dundee Bailway Company for the sum of " twopence 
sterling, being the amount of overcharge illegally exacted 
and paid (onder protest) by the complainer to the defen- 
ders, on the 2d of September hist, for a third class railway 
ticket per the defenden* morning parliamentary train of 
that day, and which overcharge is still illegally insisted 
on and demanded by the company from the pnrsaer and 
the pabUc trayelling from Perth to Abemethy by the 
said oompany^i parliamentary trains.** The case was 
heard by Mr Sheriff Barclay, whose fint Interlocutor 
was as follows: — 

1. The Sheriff-Substitute is inclinod to the opinion that there 
exists under the Statute 7 and 8 Vict. c. 85, sec. 6, an obliga^ 
tion on the Edinburgh, Perth, and Dundee Bailway to run a 
parliamentary or cheap train daily to and from Edinbuigh and 



at least to and from the Hilton junction, being the termini of 
their proper line of rail, and to charge no more than a penny 
a mile- for that distance. Of course, this implies that passen- 
gers shall have oonvenienoe to leave at the Hilton junction, 
and then find their way to Perth either by Central trains, or 
in any other way they best may. It is impossible to apply 
the Act 7 and 8 Vict, c 85, sec. 6, without this result But 
whether the railway company is bound to extend theur parlia- 
mentary train to the terminus at Perth, in which they have a 
joint property or interest, may be somewhat doubtful, although 
their incorporated name, and the fact of their only northern 
terminus being at Perth, go very £ar to fix on them that obli- 
gation. 2. But, in point of fact, they do advertise parliamen- 
tary trains to and from Perth. The Sheriff-Substitute is 
tlwrefore indined to the opinion, that^ under the Act of 
Parliament, they cannot by any arrangement with the Central 
Company, as the sole proprietors of the small intervening 
space, charge 2d per ndle as toll payable by them to the 
Central Company for the nse of that line, even though in this 
way they miake no charge, or receive any benefit for that 
mace. 8. Noarrangement between companies should deprive 
the public of their statutory right to travti in a parliamentary 
train from where it is advertised to leave, to where it is adver- 
tised to arrive, at the cheap rate authorised by public law. 
If it be lawful for the defenders to charge the twopence the 
mile for the two miles of intervening space, it would be equally 
so to charge the highest rate of toll the Central could, under 
their Aot, charge other companies, provided that it did not 
exceed the maximum of their own statute. Ther^ appears no 
prindpb for holding that the defenders advertised pariiamen- 
tary. trains from Edinburgh to Perth, only to commence, cm 
the one hand, and cease, on the other, to be parliamentary 
whenever they pass on and beyond the proper limits of their 
own line. The train should be parliamentary the whole ad- 
vertised road, eke faith is not kept with the publio. If saok 
private agreements between parties were to overrule the pubtio 
law, then there could be no parliamentary trains between 
Perth and Edinburgh or Ghii^[ow, because the Central pariia- 
mentary trains, in reaching either of these places, must pass 
over a portion of the Edinburgh and Glasgow rails. So, not- 
withstanding the Central advertising parliamentary trains to 
these towns, they might, on the same principle as maintained 
by the defenders, {dead tiiat they fulfilled their contract and 
gave implement to the statute by charging a penny a mile to 
Grremhitl or Pohnont Junction, and then adding another 
penny or more for toUage beyond, whilst conveyed on another 
Une. The same rule would extend throughout the kingdom, 
so that there could never eipst any through parliamentary 
trains without the consent of all interveninff lines. 4. There 
is also the peculiarity, that the additions twopence is aot 
charged on passengers to and from Perth and the Bridge 
of Earn. To this fibvoured spot the parliamentary train 
maintains its integrity unbrdran. But in this there is 
a violation of the several statutes providing against prefer- 
ences, especially the 8 and 9 Vict. c. 38, sec 83. Beferenoe 
may be made to the English cases, 25th February, 1858, 
Bamome v. BouUm dmntiet Raalway Company, 27 Lent 
/owmal C.P. 137; JETomt v. Cockermouih and Wortkingtom 
BaUway Company, Lano Time^ Reporit, vol. 30, 273, and Lam 
Journal C.P. 162, 13th January, 1857; Barret v. Cheat Nor^ 
thren Railway Company, 26 lam Journal C.P. 83 1 C.BN.S. 
428, 28th November, 1856; Cattrkam Railway Company y. 
l%e London and Brighton Railway Company, 26 Law Journal 
N.S.C.P. 161 1 C.B. N.S. 410, where it was held that covered 
platforms if granted to one station must be so foridl others. 

5. For two years after defenders* railway was first opened, 
there was no such addition charged to the nariiamentary rates 
— 7d only was chuged between Perth and Abemethy. But 
this has now been increased to Od, whilst the charge between 
Perth and Bridge of Earn is 4d, and thence to Abemethy 
8d, making the former rate of 7d for the whole distance. 

6. The case comes before the Court not as between the com- 
panies. It ii one of pure contract between one company 
and one of the publio. The pursuer purchased a ticket to 
be carried from Perth to Abemethy by a parliamentary 
train; and the question is, can he be charged a higher rate 
than is sanctioned by statute for the whole length. of the 
journey by a parliamentary train, because of a private agree* 
ment between two companies to which he and the public wei^ 
no parties, and of which no notice was made in the advertise- 
ment or in the tickets, as inggested in the opinion of thf 
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eminent oonniel, Menn Tamer & Peacock, foimded on by the 
defondent From the papen laid before the SheriffSabetitate, 
it does not appear that the qoestion as between the pnblic and 
the defendetr company has ever been under the consideration 
of the CSoomiissionen of Railways, bat that the Commissioners 
gaye their opinion merely in reference to the exemption from 
the tax on parliamentary trains. 7. The Sheriff-Sabstitute 
has now to request the Clerk of Court to forward these notes 
to the Commissioners, with any papen tiie parties desire to 
•ooompany them, but without uiyaigamentatiye paper, unless 
the Oommissbners call for such, "fte Sheriff-Sabstitute re- 
quests the opinion of the Commissioners on the important 
question as now arising between the defenders' company and 
one of the public, who insists that he is entitled to be carried 
by an advertised parliamentary train at the parliamentary rate 
between Perth and Abemethy, in the same way as they, in 
point of fact, carry to Bridge of Earn by the same train. 

The Railway ComnuasionerB wrote in reply — 

It a|ipea(B that Mr Miller contends that he was entitled to 
be oonyeyed by the Edinburgh, Perth, and Dundee Railway 
Company at the rate of one penny per mile, not only over the 
Company's line between Abemethy and Hilton junction, but 
also over the portion of the line of the Scottish Central Rail- 
way Company between Hilton junction and the Perth station 
of the Edinbo^h, Perth, and Dundee Railway Company, and 
that such right is denied by the latter company as r^^ards the 
portion of the ScottLsh Central Railway. The Sheriff-Substi- 
tute states that the case comes before the Court not as between 
the companies. It is one of pure contract between one com- 
pany and one of the public The pursuer purchased a ticket 
to be earned from Perth to Abernethy by a parliamentary 
tnin; and the question is, can he be chaiged a higher rate 
tiian is sanctioned by the statute for the whole length of the 
journey by a parliamentary train because of a private agree- 
ment between two companies to which he and the public were 
no parties, md of which no notice was made in the advertise- 
ment or in the tickets. The Sheriff-Substitute finally re- 
qneats the opinion of this Board on the important question 
■a now arising between the defenders* company and one of 
tin public^ wlra insists that he is entitled to be carried by the 
dflfenden by an advertised parliamentary trsin at the par- 
liamentary rate between Perth and Abemethy, in the same 
manner as they in fact carry to Bridge of Earn by the same 
train. In reply, I have to state that my Lords cannot under^ 
take to give an opinion on any point of law, and more than 
one such point appears to be at issue between the parties in 
this case, which is in course of adjudication before a legal tri- 
bunaL At the same time, I am to add, that though the case 
i^pears to be considered one of contract between Mr Miller 
and the Edinburgh, Pertii, and Dundee Railway Company, 
inv(dving the terms of an advertisement and of a ticket, the 
particular terms of the advertisement and the ticket are not 
■tated, and that it is not shown how the terms of the adver- 
tisement are connected with the contract. A part of the 
observations in the notes of the Sheriff-Substitute appear to 
fefer to the gmeral question, whether the Edinburgh, Perth, 
sod Dundee Railway Company are under an obligation to carry 
third ciUss passengers at parliamentary fares over the Scottish 
Central Railway between HUton junction (at which place there 
Is no station) and their Perth station. Upon this point I am 
to refer to the letter of Captain Simmons, of 7th December, 
1850, which is amongst the papers transmitted to this ofl^ 
and returned herewith, and to state that my Lords have since 
seen no reason to change the view there stated, that the third 
class passengers by the approved trains of the Edinburgh, 
Perth, and Dundee Railway Company should be conveyed 
over the portion of the Scottish Central Railway from the 
Hilton junction to the staticm at Perth upon the same temis 
as third class passragers by other trains. It will be seen by 
the paper No. 5, indorsed "State of parliamentary toains, let 
Mansh, 1859" (amongst those returned herewith), that this 
JBoard, on approving parliamentary trains on the Edinbu^h, 
Perth, and Dundee Railway, under the Act 7 and 8 Vict., 
o. 85, does not require the company to include Perth in the 
time table or in the table of frtfee of the parliamentary trains. 

At this stage a motion was made by the agent for the 
oompany that the case be transferred to the ordinary roll, 
to which Mr Sheriff Barclay aaid«- 



With reference to the motion to remit this case of twopence 
to the ordinary action roll, the Substitute cannot comply. It 
would be asking too much to compel this "village Hsinpden'* 
to vindicate the rights of the public at his own hand against a 
powerful railway company. The case can be as folly and 
ripely heard and advised in the small debt roU as in any other 
department of the Court. There can be no appeal to a higher 
Court, and if need be, an arrangement can be made to hear 
the case before the Sheriff and the Substitute, as is not un- 
frequently done in this Court Meantime, the Sheriff-Sub- 
stitute desires information on the following points: — Ist, Was 
there a time when the penny-a-mile charge was the rate in the 
defenders' line from Perth to Abemethy; and if so, when and 
whv was the rule abandoned? 2d, Are there no agreements 
and Acts of Parliaments affecting the question subsequent to 
tiiese already put int 3d, If no increased tollage was paid 
the Central, what would be the exact mileage chargeable on 
the defenders' parliamentary trun to Abemethy; and, at 
present, how much of the charge is received by the defenders 
and how much by th? Central, and on what is duty paid to 
Exchequer by either? 4th, Does the Central carry passengers 
to Edinburgh and Glasgow by the parliamentary tram at the 
penny rate, and under what Act of Parliament or deed of 
arrangement with the Edinbuigh and Glasgow is this done 
over its line, and beyond that of the Central? 5th, How do 
the defenders read the concluding passage in the Commission- 
ers' opinion of 7th December, 1850, ''other trainsr What is 
the charge by trains, other than parliamentary, for third class 
passengers between Perth and Abemethy, and the opposite? 
The case appears to affect the Central more than the defenders* 
company; and unfortunately the former are not and cannot be 
made parties to the present contest. 

The additional information mentioned was supplied to 
the Sheriff, and his Lordship obseryed on the Railway 
Commissioners^ paper as follows:—- 

The Sheriff-Substitute did not intend to ask, and did not 
ask any opinion from the Honourable Commissioners on Rail- 
ways on the legal question raised in tins case. But as they 
had already given an opinion on the same question as between 
the two railway companies, with the view of adjusting the 
claim of the Exchequer for the passenger tax, he thought it 
courteous to submit to them the present case, wluch so essen- 
tially touched the principles they had tiiere adopted. He is 
free to confess that he was hopeful that^ when the effect on 
the public of their former opinion, under this new aspect of 
the question, had been shown to them, they might see it their 
duty to the public to recommend some better arrangement 
between the two companies, which might secure the public 
rights, and prevent the like questions occurring in future. On 
the question of law the Sheriff-Substitute entertains no doubt. 
He is not called on to decide whether the defenders are bound 
to run a parliamentary train beyond the Hilton junction, to 
and from Perth, or whether they are bound to erect a station 
at that junction, that parliamentaiy passengers may leave 
there, or have the option of being carried farther as ordinary 
passengers at the increased rates. The eminent English 
counsel whose opinion has been produced appears rather ad- 
verse to the defenders on these points. Neither is the ques- 
tion of liability to, or exemption from, the passenger tax here 
raised, and this appears solely to have been the subject which 
formerly was before the Commissioners. The simple question 
here is, whether the pursue, on the day libelled, was entitled, 
under the statute, to be carried between Abemethy and Perth 
on a parliamentary train at the parliamentary rate; and if 
charged more, whether he is now entitled to repetition as an 
overdiarge? The Sheriff-Substitute is of opinion that the pur- 
suer ought to prevail, and that his daim is good. The de- 
fenders hold themselves out to the pnblic as the Edinbuigh, 
Perth, and Dundee Railway Company, thereby clearly indi- 
cating that they afford raUway conveyance between these 
named towns. At the time tibelled, the defenders issued 
printed notices, wherein they advertised trains to and from 
Edinburgh and Perth, including Abemethy and intermediate 
stations. The defenders especially advertised a railway train 
between all these places, vrithont any notice tiiat such train 
was only to be held parliamentary for a certain «^iftfln CT ^ and 
beyond that to be metamorphosed into an oxdinazy or anprivi<* 
leged train. No Hilton junction station was ever advertised 
as authorised by the (^mmiseioners. The ponoar bought 
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and paid for a ticket to be conveyed by a parliamentaiy tiain 
between Abemethy and Perth. It was marked parliamentary 
train, or fourth dan, which is the eqaivalent. No intimation 
was given, by notioes or on the tickets, that the parliamentary 
privilege extended only to the Hilton jonction. It will be 
seen th*t the English ooonsel advised this as neoessaiy to the 
defenden' safety in a question with the poblio. The ponoer 
was daazged twopence in excess of the parliamentaiy rate £or 
the distance. The contract between the pursner and the com- 
pany was thos violated by the defenders. What strengthens 
the parsaer's case is the following fiMsts:— Isfe, The defenders 
have no station at Hilton, and there Ihey neither issue nor 
receive tickets; but they have a station at Perth, where they 
issue and recrive tickets for all orcUnary and parliamentary 
trains. 2d, For two years after the opening of the defenders' 
line, parliunentary trains were charged parliamentary rates 
from Perth to Edinburgh, Abemethy included. This, from 
the papers produced, was done under sanction of the Conmiis- 
moners, and on the advice of the Uw officers of the Crown, 
apparently proceeding on the defenders' obligation to do so 
under the statute: there has been no change of the law or the 
fact since then which entitled the defenders to increase the 
statutory rates. Lastiy, The defenden still continue to carry 
passengers by parliamentary trains to and from Bridge of Earn 
and Perth at the legal rate, but they deny the privilege to all 
other stations, thereby giving an undue and illegal proferonoe 
to one section of the public over another. Su(£i are Hm de- 
dded views of the Sheriff-Substitute. But, as he promised, 
when the defenders at the outset insisted that the case should 
be sent to the ordinary action roll, that, should his opinion be 
adverse to them, he would allow them to have the opinion of 
the Sheri^T, he will not order judgment to be entered up in the 
pursuer's &vour, that the deranders may have the opportunity 
of being heard before the Sheriff (if they desire that) at his 
next sittings. 

The case was then debated before Mr Sheriff Gordon, 
and the following is his dellveranoe:—- 

The pursuer in this case is an inhabitant of Abemethy, who 
sues the Edinburgh, Perth, and Dundee Bailway Company 
for twopoioe, being the unount of an alleged illegal overcharge 
"for a third dass tidcetfor the defenders' morning parliamentary 
train, whioh was insisted on and demanded by the company 
ficm the pursuer and the public travelling from Perth to 
Abemethy by the company's parliamentary train." Although 
the sum in dispute is snudl, the case is one of importance to 
persons travelling by the defenders' railway between Aber^ 
nethy and Perth, in so far as the decision may be held to 
regulate the amount of fare which is legally chargeable by the 
defenders for conveyance of passengers between these two 
places. The actual distance between Abemethy and Perth by 
railway has been assumed in this discussion to be seven miles, 
for wluch, if the whole distance had been along the defenders' 
line of railway, they could only have charged 7d, in terms of 
section 6 of the 7 and 8 Vict., a 85, which, proceeding upon 
the preamble that it is expedient to secure to the poorer class 
of travellers, the means of travelling by railway at moderate 
fares, enacts that railway companies shall run one train at the 
least along their railway "from one end to the other of each 
trunk branch or jonction line belonging to or leased by them," 
for the conveyance of third class passengers from each station 
on eadi line, and that the fare or charge for each third dass 
passenger by such train shall not exceed one penny for each 
mile travelled— the hours of departure of the train to be fixed 
by the directors, subject to the approval of the Board of Trade. 
The distance between Abemethy and Perth along the line be- 
longing to the defenders is five miles only, the remaining two 
miles of the seven are along the Scottish Central. By the 
Scottish Central Company's Acts, they are entitled to chaige 
for the latter distance as for six miles, but they have modified 
that chaige so as to make it a chaj^e for four miles, as in a 
question with the defenders' company, and thus for carrying 
passengers two miles on the Scottish Central line the defenders 
have to pay 4d to that company, which, with the five at one 
penny per mile for the distance travelled along their own line, 
makes up the charge of 9d. If the pursuer's daun was wdl 
founded, then the defenders would be obliged to convey him 
along the Scottish Central line for twopence, while the defen- 
ders pay to the Scottish Central Company fourpence, having 
a l^al right to do so in virtue of their Acts of Parliament, as 



restricted by agreement. The Sheriff does not think that the 
Act 7 and 8 Vict, c. 85, imposes such an obligation on the 
defenders; he holds that the statutory obligation to conv^ 
passengers by parliamentary trains is limited to the extent oip 
the defenders' own line, and that therefore the defmders oaaok' 
plied frith the provisions of the Act when they conveyed the 
pursuer along their own line between Abemethy and Hilton 
junction, where their line joins the Scottish Centtml Company, 
for the use of the two miles of railway belonging to them be- 
tween Hilton junction and Perth. The hours of the parli*- 
mentary trains between Abemetiiy and Hilton junction were 
approved of by the Board of Trade, and their parliamentary 
trains were reported to that board as not going farther than 
Hilton junction. Whatever may be the opinion of the Board 
of Trade, the Sheriff cannot compd the drfenders to run their 
trains so as to join a Scottish Central parliamentary trsin at 
Hilton junction. Farther, if it is insisted that the aooommo- 
dation at Hilton junction dionld be made better, some proceed- 
ings may be competent for that purpose; but the insufficient 
acoomniodation at that place cannot affisot the present case. 
It was fiurther argued that the defenders contracted to cany 
passengers by the parliamentary train at 7d. The Sheriff thinks 
there are no grounds for holding that there was any sudi ofESaror 
contract. 'The authorised time table of the company for the 
month in which the pursner says the overcharge was made^ 
no doubt bears that a train called parliamentary, with car- 
riages for first, second, third, and fourth dass passengers, 
would proceed from Edinburgh to all the stations on the de- 
fenders' line, induding Abemethy, and also to Bridge of Earn 
and Perth; but the same tables bear that the lowest fure 
between Perth and Abemethy was 9d, so that their time-tables 
do not afford ground for holding that there was a contract to 
convey passengers for a fiure of 7d. The tidcet given to the 
Court does not bear the fact, but the 9d was demanded at the 
time the ticket was asked for and given, so that there is no 
room for holding that there was at that time any contract 
entered into to convey the pursuer for a fare of 7d. It wtm 
also argued that the passengers to the Bridge of Earn were 
not charged in proportion to the distance as much as passen- 
gers to Abemethy. That, however, is a fact which affords no 
defence against the defenders' daim to make a charge other* 
wise within their power, although, if the pursner is advised that 
it gives him any right of complaint, he may obtain redress 
by an application to the Court of Session, under one of the 
recent Bailway Acta. The Sheriff is therefore of opinion, 
that the pursuer^s claim for repetition of twopence is not well 
founded, and that the defenders are entitied to absolvitor. 

Note by Editob. — ^This case involves yery general 
interests, and if the Sheriff's decision be correct, would 
effectually extinguish all through parliamentary trains. 
The Act of Parliament (7 & 8 Yict. c. 85,) renders it 
imperative on every railway company to have a cheap 
or penny a mile train ^^from one end to the other of each 
trunks branchy or Junction Une belonging to or leased by 
theni." If Perth be not the end of Uie Perth and Edin- 
burgh line, bnt the Hilton junction, then assuredly the 
company must have a station there, and dispose of tickets 
for parliamentary trains for that distance. Suppose a 
passenger at Edinburgh, or at any station between, asks 
a ticket from that place to the end of their proper line at 
the Hilton junction, can the company refuse it because 
there is no station or stoppage there, but insist on the 
passenger taking a ticket to Perth, and pay doable rates 
for the luxury of being carried through the tunnel, which 
most people would pay that and more to avoid? 
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in M.F., V, Scott Aino Akdebson, and Othxbb, 
ClaixDiuits. 

Ezeoutor-Creditor — Trustee — Profeasioiial Charges.— 
An execut<tr''creditor^ who was a profesgUmal tnan^ had 
intromitted with (he estate of a debtor beyond what was 
necessary for the recovery of his debt, held^ quoad 
ultra, to be a voluntary trustee, and so Tiot entitled to 
recover professional charges in connection with the 
estate. 

The Pursuer, a writer in Glasgow, raised this multiple- 
pdnding for distribution of a fund of £f 2 Ss lid in his 
handEi as ezeoutor-creditor of the deceased Clementma 
Oughterson or Grardiner, and for exoneration. The 
only parties who appeared, lodged claims, and stated 
objections, were MesBrs M^Eenzie k Co., nf^lstereis 
in Glasgow, and quoad them the record was xnade up by 
condescendence and defences. 

The real raiser produced a statement of his intro- 
missions with the effects of the deceased, and entered 
into detailed explanations in his condescendence. Nu- 
merous oljections were taken to the raiser's accounts. 
Inter alios, the raiser took credit for a sum of £60 17s 
9d for general accounts for executry proceedings. The 
claimants stated two objections to this item. The second 
waeH-The pursuer, being executor-creditor and trustee 
for behoof of the creditors of the deceased, is not entitled 
to charges for professional sendee. A remit was then 
made to an accountant to examine the raiser's accounts 
of disbursements, with the relative Touchers and pro- 
ductions, and to report. The accountant gave in a re- 
port, bringing into one view the raiser's account and 
the yarious objections to it. 

The Sheriff-Substitute thereafter pronounced the fol- 
lowing Interlocutor : — 

Having heard the procnratora for the filaimants, M'Eeiude 
ft Co., in their objectioiui to the items of credit taken by the 
nuseri Mr Houston, no appesnmce being made, quoad ultra, 
VixnAM it instraeted that, on 9th March, 1865, iAte niaer was 
deoamed, and, on SOth April following, he was confirmed, by 
the Comminary of Argyle, execntor dative qua creditor of 
the dtweased Clementina Ooghtonon or Gardiner, rending at 
Inellan, who died intestate on SOth January preceding: Finds 
it alleged by the raiser that the debts due to him, and in 
feipect 0( which he so applied for and obtained confirmation, 
consisted (1) of a bill for £21 accepted by the deceased, of 
date 16th November, 1854, and payable at two months' date. 
No. 16/1; and (2) of the law accounts, amounting to £61 14s 
5id, No. 16/2, 8, 4, 5, and 6, making together ^£82 14b 5|d: 
I^ds that, as the said law accounts seem never to have been 
Cfmstituted against the deceased or her next of kin, they 
could not, in that state, competently form the foimdation of 
an appliostion for the office of executor-creditor, and the 
raiser could only have been, and he really was decerned 
and confinned in virtue of said biU for £21: Finds that, 
while it was in the raiser's power to confirm to the extent 
of his debt, and tiie expense of obtaining confirmation, yet 
he chose to confirm to the whole of the deceased's mov- 
able estate as stated in the inventory, whereof a copy is 
prefixed to the decree dative No. 11/15, and thus for the 
excess bejond the amount of his new debt, the raiser under- 
took to administer the estate for behoof of the deceased's other 
creditors, who are called as parties to this process: Finds that 
the raiser entered on the management of said estate — which 
oonsiBted, for the greater part, of the furniture in the dwell- 
ing house of the deceased, and that furniture he caused to be 
sold on 28d March, 1855, and realised, under deduction of 
the expenses of ssle, £176 Ss, (see No. 18/1:) Finds that, on 
14th June and 7th September, 1855, the raiser directed the 
wearing apparel and trinkets of the deceased to be sold, and, 
dedncting tiie expense of sale, these articles brought £6 16s: 



Finds that, on 81st December, 1857, the raiser received a 
sum of £7 14s, to which he was preferred, after the other 
Grediton in a process of multiplepoinding, which depended in 
the Supreme Court, at the instance of ICessrs Jasker and 
Oughterson, trustees under a trust deed executed by the 
deoeased, on 5th January, 1849, against the raiser and other 
parties who were creditors under asrignation granted by her 
on a balance of a capital sum of £400, which had been con- 
veyed by the deceased to the said trustees, and held by them: 
Finds thit these several sums rsaHied by the raiser, amount 
together to the sum of £190 18s, and to that exteni and no 
ftrtiier, he intromitted with the deceased's estote: Finds that 
the raiser, according to his account cinrent, Na 11/14, takes 
credit for £120 12s Id, as on account of preferable daams paid, 
and disbursements attending the management of the executry 
made by him, showing a baLanoe of £63 5% lid in his hands 
— ^the debts of the deressed remaining wholly unliquidated: 
Finds that, for the purpose of having this balance <iUstributed, 
and which is described tm the fund in medio, and in the view 
of having himself SKonered, the raiser instituted the present 
action of multiplepoinding, in which he claims prefersUy for 
the said bill and law accounts, and these more than absorb 
the fund as so stated: Finds that the dafanants, M'Kensie 9i 
Co., have oUected to the raiser^s account current— they have 
also diqmted the statement of the fund in me^o, and cfaal« 
lenged his right to take credit for the several pofessional 
accounts. No. 11/11 and 11/13. connected with the adminis- 
tration and management of the executry diaiged by him 
personally, and which, less outlay, amounts to £57 18s 5d-^ 
the claimants fivther object to credit being taken for expenses 
paid to other agents for business having nference to the said 
management, on the ground that the raiser had incurred these 
accounts in unnecessary and improper litigation, and that, in 
any view, they can only be charged as taxed, these accounts 
amount to £42 2b, and are stated in the accountant's report^ 
Branch II.: Finds that, as executor-creditor, the raiser may 
properly charge the executry with the expense of expedmg 
his own titie, to enable him to intromit with the estate, and 
also with the expense, bona Jide, incurred in recovering, or 
attempting to recover, although misuccessful, outstanding 
debts belonging to the executry; and he may also charge for 
professional duty performed by himself, in reaHsinff the estatei, 
until a sum sufficient to cover the debt doe to himself was 
recdved, subsequent to which his actings being in trust for 
the other creditors of the deceased, the raiser cannot legally 
daim any personal professional fees: Finds tiiat, in selling the 
said household furniture on 23d March, 1855, there was, as 
at that date, a sum reaUsed by the raiser mere than enough 
to meet any daim which he had against the executry, and 
every step wUdi he took thereafter in recovering, attempting 
to recover, or in defending tha estate, was, and could only 
have been, in a trust capadiy: Finds that he is therefore 
entitled to take credit for the msbursements made by him as 
on account of the deceased's rick-bed and funeral expensei^ 
amounting (exdurive of Dr Hamilton's account) to £4 14s; 
also, for ^e domestic servants' wages, £4 lOs, house rent, £7, 
auctioneer's charges for valuation of executry, £4 10s Id, and 
the raiser's outlays, amounting to £8 2s 7d, diarged in his 
account. No. 11/11, making together, £28 16s 8d, afi of whidi 
are embraced in Branch I. of the accountant's report: Finds, 
under Brandi II. cf said report, that the raiser is also entitled 
to take credit for £33 3s— the defenders' expenses paid in 
the unsuccessful proceedings taken against Suttie, an alleged 
debtor to the estate, and for £19 7s 5d, the amount of Dr 
Hamilton's account for rick*bed attendance on the deceased, 
and the expenses of the action taken to enforce the daim, in- 
duding the incidental sum of £2 2s awarded the raiser and 
deducted firom Dr Hamilton's expenses, and for Mr M'Lul- 
lidi's account of £4 19s 8d, Mr King's account of £2 15s 2d, 
and Mr A. K. Morrison's account of £11 16s 6d, as these last 
three accounts may be taxed at right of the said claimants: 
Finds that the nuser is also entitled to take credit liar his own 
professional account^ No. 11/11, firom its commencement, un- 
til the 23d day of March, 1855, when the amount of the de- 
ceased's furniture was sold, as the ssme may be taxed, and 
exdurive of outlays ahready allowed in Brandi I. of said re- 
port: But finds tiiat the whole d said accounts after such 
date, com|vdiending outlays allowed, ut supra, firils to be 
struck from the raiser^s account of dischaige: Finds that the 
raiser's aooonnt, No. 11/13, commencing 6th December, 1856, 
and amoantiDg to £4 18s 3d, must also be disaOowad: Finda 
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ihat, in the principle of these flndingrSi the fond io medio 
will eoDsist (1) of the bftlanee ol i;03 5s lid admitted by 
the raiser; (2) of the sums, if any, taxed off the accounts of 
Mr M'Lnllich, Mr Kin;;, and Mr 3Iorrisoo, and also off the 
raiser's r wo account, No. 11|1I for bnuaess charged prior to 
8d March, 18&A; aod (3) of the entire amoant of tbatac- 
eoont, including outlays after said date, and of the account, 
Ko. 11|13; and, except so far as thu<i sustained, repels the 
olgections for the claimants,, M*Kenzie & Co.: Bemits the 
accounts of Messrs M'Lullich and Sing, and also the pur- 
suer's aeooont, No. 11| 11, prior to the said date, to the auditor 
of this Court, to tax and report: Farther, remits the account 
of Mr A. K. Morrison to the auditor of the Supreme Court to 
tax and report, and thereupon appoints the raiser, within fdx 
days after said reports have been obtained, to lodge in pro- 
cess an amended oondesoendenee of the fund in medio, pre- 
paratory to the record being closed de novo on this part of 
the case. 

NoTX.— The claimants, M'Kenrie k Co., have complained 
of the expense charged by the raiser for managing this small 
estate, and which they hare attributed to needless litigation ; 
and there does occur some room fur the complaint. 1 1 
appears that the extent of the estate realised Was JllHO 18s, 
the whole of which, with the exception of £7 lis, was 
recovered without any litigation at all. The raiser desires 
to take credit for i;128 13s Id for management and liquida- 
tion of siok-bed and funeral charges, these last, including 
Dr Hamilton's account for d£15, amount to only wk'dO l^s, the 
balance consisting of law expenses. This result looks 
startling enough, but some of the details are even more so. 
For example, a sum of £14 lis was claimed from Mr Suttie, 
in Oreenock, which being resisted, an ordinary oction was 
raised, but afterwards remitted for trial under the provisions 
of the Small Debt Act, — the demand was unsuccessful, and 
the raiser seeks to burden the executry with expenses to 
himself, to Mr King, and to Mr Suttie's agent, to the amount 
of £lb Os 7d. For recovering the item of £7 14s, the raiser 
claims on account of Mr Morrison, his Edinburgh agent, 
besides eharces to himself £11 16s 6d. The deceased was 
attended by Dr Hamilton of Dunoon, and that gentleman's 
account, the raiser states, was charged at £'Zl, This he 
conceived to be exorbitant and resisted ; the dispute even- 
tuated in a law-suit, and the sum was reduced to i»15, but 
modified expenses were nevertheless awarded the doctor; 
these expenses as charged and paid raised the debt to £17 
58 5d, but to obtain this trifling deduction, it has cost the 
executry, in professional charges to the pursuer himself as 
claimed in his account No. lljll, a sum exceeding £\0. 
Litigation in these instances left the estate greatly worse 
than before. It may be that an executor is not responsible 
for the consequences of the litigation, and may not always 
be able to foresee evil results, but the claimants were justly 
entitled to remark on the appareist prodigality of expense, 
and the utter barrenness of return. The Sheriff-Substitute 
has not seen reason to suppose that a respectable and ex- 
perienced practitioner like the raiser, had any other object 
in view than the proper discharge of his duty, and an 
anxious wish to suffer no outstanding claim so to remain, 
without making efforts to recover it ; on which account it 
is thought that he is fairly enough entitled to take credit for 
all the accounts which he incurred in good faith to agents 
whom he saw fit to employ. These accounts, however, with 
the exception of Mr M'Lnllich's, have not hitherto been 
taxed. Mr M'LuUiclt's account was taxed by Mr Jamieson, 
theFaculty auditor, and passed — and the raiser's own account. 
No. 11/11, was also taxed by that officer, — these taxations 
were ex partem and it is the privilege of the claimants who have 
the real interest in the matter, to have the accounts still taxed 
and with opportunity to dispute the items. But the chief 
point determined at this stage, is that which excludes the 
raiser from making professional charges for his own services 
against the executry. This is a subject which has given the 
bheriff-Substitute some anxiety, because, so far as he is aware, 
the principle which he has applied against the raiser, has not 
previously been extended to the case of an executor-creditor, 
and he confesses that he felt solicitude not to extend to new 
classes, what moy in general be a politic, but sometimes hap- 
pens to be an unreasonable rale. The principle is this, 
that no pei'sorfc invested with the character of a trustee, is 
entitled to make profit by the estate which he administers. 
The Sheriff-Substitute regrets that the raiser did not think it 



worth his while to take pert in the debate,— flnom whioh 
cause, no assistance in the solution of the question has be*ii 
furnished by him,-'the ease was put pointedly and inteUi- 
gently by the procurators for the claimants. It cannot 
often happen to a prudent executor-creditor, thst his aedngs 
will raise a discussion of this nature, for his prtfdenee will 
have taught him to confirm no more of the KXecatiy than 
will cover his own claims, leering it to the judgment of 
other creditors to oonfirm for themselves the estate, ptoitd 
non exeeuUk vel omiua. Where, however, without compiil- 
sion, an executor-creditor confirms the whole Execatiy, 
and whioh, if inclined, he is entitled to do, he ondertakes, 
a double dntj, a duty to himselt and, if possible, a more 
saered and exact dntj to other creditors who do not meddle 
in the managsment. While his own debt remains anse- 
oored, as the Shenff-Substituto nnderstands is the mle^ the 
executor acting for himself has right to charge the ontlays 
which he may have made, and if a professional man, he if 
entitled to payment ibr the service be rendera, and thr(ra{(h 
which pr3bab!y he has obtained his debt, thus far he aets 
for and by himself, and is subject to none of the ligid roles 
which overhang the adminiatration of a trustee, but tlie 
moment he has secured his own debt, and has passed to 
ultroneous management of the fund in whioh others are 
concerned, he spontaneously assumes the fldueiary yolte 
and incurs the consequences. Now, it cannot bu doubted 
that the situation of an exeeutor-ereditor is, quoad other 
creditors, precisely that of a trustee. '* Every exeentor.*^ 
says Mr Bell, *'i8 a trustee, though the exeentor-ereditur 
who restricte his confirmation to the amount of the debt 
due him, ia so only so far as he shall be wanting in due 
diligL'Uce, or shall have intromitted with more than the 
amount of his debt," Principle; 6th Ed., Sec. 1800. Tlie 
raiser being brought, then, within the category, beeomte 
subject to the operatioa of the trust rule, which denies 
to trustees, sometimes under circumstances of peeolilir 
hardship, any emolument whatever from the administiii* 
tion of the estate. Trust is essentially gratuitous. The 
argument on the point raised, and which prevailed In 
Montgomerie v. Wduehopet 1810, House of Lords, 5 Dow*fe 
liep., p. 100, was this:—** It was a general and paramoniit 
principle of the Law of Scotland, that a tutor, enratolr, 
guardian or trustee, could make no profit whatever for him- 
self of the trust fand. There was another subordinate 
principle by which trustees, etc., were bound to use a oeir- 
tain degree of diligence, and this varied in ita effeeta and 
consequences according to the change of the times and 
circumstances. But the principle that the office of gnar« 
dian and trustee was gratuitous, and that the person in that 
situation ought to derive no benefit to himself from the tmst 
fund, was universal and invariable." 

In Rennie v. Marriton^ 26th April, 1810, 21 ScoUUh Juriit, 
883, a curator honit was not allowed to charge any profit for 
business done as a law agent, the principle being, aa Uie 
Lord Chancellor expresses himself, *'that that which thie 
justice of these cases requires, ought to be acted upon— 
namely, that a party in a fiduciary character should not be 
allowed to chaise anything in the way of profiL" See also 
Seton V. Dawson, 18th December, 1811, 4 D., 310; CulUn ▼. 
BaiUU, 20tb Feb., lol6, S. D. &11 ; Boune v. MCormieK 6th 
March. 18&2, 14 D., G21; Fegard v. Ihomton, t20th July, 
1835; WeUufood't TrutteetY, BotweUorHUl 17th December, 
1800. 10 D. 192, and latest of ail, Lauder v. MiUare, 15th 
July, 1850, 21 Sess. Cases, 1853 In this last case the Lorda 
held that the princi]tle was applicable as well to trust deeds 
inter vivos, as to trust deeds mortit eauta. Lord Cowan 
remarked that '* the rule is now fixed, that no one holding a 
position of trust is entitled to make a profit of that position. 
That being the general rule, there is no reason why it 
should be applicable to one kind of trust and not to an* 
other." 

With such precedents to guide, it is impossible to say th|it 
the raiser in the present case is not subject to the rule, fh>m 
the moment he administered the executry after his own debt 
was covered. 

This Interlocutor was appealed by both partiety 
and they having been heard, Sir Archibald Alison 
pronounced this judgment : — 

Having heard parties' procnratora at grsat length under 
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their mntaal appeals upon the Interlocutor appealed againxt, 
and having made aTisandnin, and reviewed the whole pro- 
eeaa, in respect the parties M*Kenzie & Co., though called 
bj the miii«r as parties to the action, have not yet lodged a 
elaim in the process. Appoints them, within eight days, to 
lodge their claim upon the fand tn mediOt if thej any have, 
under certification that they will be held as oonfened ; but, 
upon the merits of the mutual sppeals for the parties, 
adheres to the Interlocutor appealed against for the reasons 
stated bj the Sheriff-Substitute, as also those contained in 
the following note and dismisses both appeals. 

KoTB. — The Sheriff conceives that the Interlocutor under 
review has correctly drawn the line as to the portions of the 
raiser's account of the fond in medio for which he is entitled 
to take credit, and those which he is not The privileged 
accounts for the death-bed and funeral expenses of the de- 
ceased are, of course, prefersble, and the other items and 
accounts, specified in the Sheriff-Snbstitate's Interlocutor 
and sustained by him, appear to form proper deductions 
from the fund in medio realised l^ the pursuer, but quoad 
nftro, the raiser was only a creditor of the deeeased using 
and following out the diligence, competent to an executor- 
creditor, for recovering payment of his liquid debt of ^£21, 
constituted by the bill. Quoad the rest of his claim against 
the deeeased, he was nothing more than an uUnmeoui tnutee 
going beyond the recovery of his liquidated claim, and if he 
ehose to do so, he is, like any other voluotaiy trustee, 
entitled to no renumeration for his trouble or services in 
managing the estate and realising the funds, in which, 
along with others, he had only a partial interest. The 
general rule of law now is, that a trustee is not entitled to 
make profit of his tiust, and this is a fortiori applicable to a 
trust not imposed either by the law or a party interested, 
but undertaken voluntarily by an execuior-creditor, going 
out of the proper sphere which belongs to him, that of re- 
covering his own debt only, for the eake of a profit to htmee^, 
without any party interested being in the field to watch his 
proceedings. The Sheriff concurs with the Sheriff-Substitute 
as to the ** startling nature** of some of tlie items in the 
raiser's account-current and charges for realising the de- 
oeased*to estate, which amount to £83 for recovering and 
realising the estate, which amounted in all to only to ^£192. 
The raiser contended strongly that the rule as to trustees 
being entitled to make no profit of a trust did not apply to 
eases such as the present, where the ''fiduciary yoke" is 
imposed accidentally or by the provision of law, as in the 
ease of a poinding creditor summoned by the other creditors 
of the debtor, or an heritable creditor selling more of the 
property burdened under his bond than was sufficient to pay 
nis own debt. But the distinction between these cases and 
the present is obrious. These esses are those where the 
fiduciary character is imposed on the agent either by statute 
or custom, or where a party poinding or selling for his own 
debt and inter* st, necessarily or acddently recovers more 
than is sufficient to satisfy his claim. But these cases are 
toto ealo differeut from the present, which is one not of a 
trustee devolved on a party against his will, but of a 
voluntary attumption of a eharaeter qf truteee neither com- 
pelled by necesfdty nor forced on him by statute, and as to 
which the ordinary rules of law in regard to remuneration 
must be spplied. 

Act Pabtt. AU, T. O. WszaHT. 



5th Maboh, 1861. 
SHERIFF COURT, GLASGOW. 

(Mb. Shsbipf Stbathibh.) 

munro v. munro. 

Parent and Child. — There being no dbioluU rule by 
which a child it excluded from claiming remunera- 
tion for nurtini a parent, and discharging the 
dutifi of an office held by him; circumstances in 
which held, ihat^ these services and duties having 
been performed^ the child was entitled to rmtimera- 
tion out of her father^s executry. 



Thb pursuers and others, as three of the nearest of 
kin of the deceased Donald Munro, gas inspector in 
Glasgow, raised this action of court, reckoning 
and payment against the defender, a child, and 
one of the nearest of kin of the said deceased Donald 
Munro, and as his executrix deoemed and confirmed. 
Inter alia the defender pleaded a right of retention, 
because she had, for a period of three years before his 
death, during which he was bed-rid, performed her 
father's duties of gas inspector, and thereby ob- 
tained for him from his employers a continuation of 
his salary (of about £50 per annum),, which under 
other circumstances he would have lost; because 
during the whole of the foresaid period she had acted 
as sole nurse of her father, and because the funds 
in her hands were conveyed to her by the document 
No. 5/ 1 of productions, which was executed by her 
deceased father with the intention of conveying his 
whole estate to the defender. The document re- 
ferred to, was described as a cheque from Donald 
Munro to Isabella Munro, on the Glasgow Savings 
Bank, Wilson Street, for £65 78. 8d., dated 25th 
March, 1859, with a certificate by the commissary 
dork* The document was of the following tenor: — 

S9 Alston Street, 
Glasgow, 2dth Mareh, 1859. 

Pay to Isabella Muuro, or bearer, the sum of sixty.flre 
pounds seven sbillin£;8 and eightpence sterling, with interest 
thereon to this date, on producing my depositbcok. No, 06,101. 

(Signed) Dohald Muxbo. 

(Signed) Wm. Botlb, 20 Alston Street, Witness. 

James Douglass, 20 Alston Street, Witness. 

To the llanagers of the Glasgow Savings Bank, 

Wilson Street 

The record having been dosed, and parties' pro- 
curators heard, the Sheriff-Substitute pronounced 
the following Interlocutor :'— 

Hsving heard parties' procurators on the closed record 
and whole eanse — Finds it admitted by both parties thst the 
amount of the sett execntry of the deceased Donald Munro, 
their father, is, as stated in the account No. 7, £72 lOs. ll|d., 
subject to a farther dednction of Ids., due, but remaining un- 
paid, to Dr. Stewart, No. 10 of process : Finds it admitted 
that the deceased died at Glasgow, on 25th March 1850, 
intestate, and that the parties to this action are the whole of 
liis children ; and the defender has been decerned and con- 
firmed his executrix dative : Finds that the defender pleads 
retention of the whole execntry — (1) becsuse she attended 
the deceased as nurse for a period of three years preceding 
bis death, dnring which time he was bed-ridden ; (2) be- 
cause for the same period she discharged the deceased's 
duties as a gas inspector, and thereby secured to him the 
continuance of a salary of jC50 per annum which his em- 
ployerspaid; and (3) because the deceased subscribed and 
delivered to the defender the cheque No. 5/1 on the Glasgow 
Savings Bank for j£05 7s. 8d., with interest, dated on the day 
of his death, together with his deposit bock — intending 
thereby to convey his whole estate to her; at least, the sums 
mentioned in the cheque were so conveyed to her: Finds, 
with respect to the pursuer's claim for nursing her father 
during his protracted illness, snd for discharging his fnno- 
tions as gi«s inspector, tbnt, although thebo were acts of 
filial duty, yet, if actuary rendered and articulately stated, 
no absolute rule or principle of excIn^ion of such a claim 
exists : But finds that the defender has not produced sny 
ocronnt or d( tailed statproent of her dimnnd, setting fonh 
either the precise duration of the services or the rates, and 
the entire amount proposed to bo cborged. Without these 
particulars, it is impossible to allow the pursuer a proof— the 
pursuers having altogether denied the defender's services sa 
well as her right to demand reward, even if she oonld prora 
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that she gave them : Therefore, before fkrther aoswera on 
this branch of the case, appoints the defender to lodge, 
within six days, an aocoont embracing the details above 
mentioned, preparatory to parties being heard thereon, and 
if sustained, in the view to a proof being thereafter allowed, 
and, in regard to the defence, that the estate of the deceased 
was conveyed in the gift to the defender : Slndsthat, of this 
defence, no other writing has been prodnced than the docu- 
ment No. O/I of process : finds, for the reasons expressed in 
the following note, that said document has not in law tbe 
effect of so transferring to the defender the sums contained 
in it, but is in substance and effect a mere conditional man* 
date ordering the bank managers, who held the sum, to pay 
it to tbe defender or bearer, on production of the deceased's 
deposit book — Therefore repels the defences so far as based 
on that plea, and appoints Uie case to be enrolled for debate 
first Court diaj alter the account above mentioned has been 
lodged. 

NoTS.— -With respect to tbe first branch of the defence 
that the defender is entitled to retain the executiy ftinds in 
her hands in extinction of her claims for services rendered 
her father, the pursuers have maintained that all such ser- 
vices given by a child living in family with her parents, as 
was the defender's case, are ex pietaUf and not in contem- 
plation of reward; and, in addition, it was contended that 
even the earnings of a child so circumstanced belong to the 
parents ; Ersk. i. 6, 53. This point of contention is so far 
justified by reference to to the older authorities, and to the 
case of children during their earlier years; but, latterly, it 
has become established that, where the children have grown 
up, but remained with their parents in family, and were ca- 
pable of earning an independent means of support, a legal 
presumption arises in this, as in the more ordinary case of 
other relatives — ^that if the services *' were admitted or 
proved, then wages were due, unless it oonld be expressly 
shown that it was the agreement of parties that the board 
given should be held as satiRfaetion for the services ren- 
dered;" 3 Frater, Dom. Sel, p, ^78. This writer cites 
several decisions in confirmation, and thus continues :*- 
** There is no speciality with regard to the cases now stated 
that would prevent the application of the ssme principle to 
parent and child." ** Where, for example, a son ploughs his 
father's farm and manages it, or a daughter keeps her 
father's shop or acts as a domestic stdrvant, there does not 
seem to be any rule of law to exclude them from daiminfr 
wages for their services, just as in the same circumstances 
tbey would do against an unde or aunt;" lb, p. 381. In the 
present case, before finally determining whether proof shall 
be allowed or not, the account ordered will show the parti- 
culars of the claim. It is subject of obsetvation, however, 
that if the defender was of all the deceased's children the 
only one on whom devolved the entire burden of not merely 
keeping up the duties of his situation, and thus continuing 
to him his salary, but of tending and nursing him during 
his protracted bed-ridden illness, it would be inequitable to 
assume that the pursuers' remaining children, who, it is not 
denied had been foris-familiated, should, after their father's 
death, demand and receive three-fourths of his means, leav. 
ing only the remaining fourth to the defender. But advert- 
ing now to the plea that the deoessed passed the whole of 
his property in gift to the defender by the writing. No. 0, the 
Sheriff- Substitute may shortly state his grounds for r^ect. 
ing that as evidence of the gift. And, in the first place, he 
may observe that donations are not to be presumed, and 
must be proved ; in the next place, they cannot in the gene. 
rHl case be proved parole, and there is no proof satpto, other 
than is afforded by the said writing. It is maintsined by 
the defender, however, that a legacy may pass by an indorsed 
cheque, and that in this instance^being not only the payee 
in the cheque and its custodier, but also of the relative de- 
posit book, and so enabled to fulfil the condition of present- 
ing the book before drawing the money — the defender has 
produced all the outward indications of gift, necessary 
legally to prove it. Ko authority has been cited which sup- 
ports so broad a pies, but there are cases which establish 
this principle, that donations to take effect after the death 
of the donor, by indorsed deposit receipts and drafts, coupled 
with competent evidence of the donor's purpose, are effectual. 
Illustrations of this principle sre to be found in the case 
cited by tbe defender, SteeVe dieponees v. WemytSt I8th Dec. 
1793 Die UOO; and also in Meid v. Milne, 30th Nov. 1808. 



Home's Decisions, p. 60. In the former ease, the deceased 
George Steel grantei his promissory note for £600 to the 
defender Wemyss, dated 10th February 1790, and payable at 
Whitsunday then next as a consideration for services and 
trouble rendered by the latter ; these services consisted in 
assisting to manage the deceased's farm. On 7th June follow, 
ing, a' id after the promtetory note had faMen tfiM, Mr. Steel 
gave the defender a draft on his banker for X<'>00, but no re- 
ference was made to the past due note in the draft, although 
Lord Oowan, referring to this case in Bantow v. Ing Ht t o 
be hereafter noticed — states, apparently on the authority ci 
Sir Islay Campbell's papera, that the olgect of the draft 
wa^ to provide for payment of the note. Mr. Steel died on 
24tL June, after which the draft was presented for payment 
by the defender, and refhsed — whereupon Mr. Steel's dii* 
pone«*s brought a reduction of the note and draft, but the 
Lords sustained the defence. In JUid v. MVm, a letter, ex- 
plaining that it was a gift, was delivered to the donee along 
with a money draft, and the Court sustained the donation. 
But later oases place the question in a more doArly defined 
light; and Baretom v. Ii^Um, 5th Deo. 18fi7, 30 Session 
Cases, p. 3i)0, is in some of its features not unlike the pre- 
sent. There, a bank deposit receipt was indorsed thus^- 
"Pay Mr. Wm. Inglis, defender or order"— just as here the 
cheque was drawn payable to the defender or order — there 
it was eontended that the indorsation waa made as a dona- 
tion to the defender's sister, and the receipt delivered to him 
to be eaahed, ao that the contents might be handed to her. 
Afier the alleged donor's death, the money wss uplifted from 
bank by the defender, and the validity of this donation came 
to be challenged in an action at Barstow's instance, the judi- 
cial factor on the donor's estate, and who acted* also as a faob 
tor loco abeenUt for the deceased's brother and only relativ* 
agsinst Mr. Inglis, and the banker who had paid the ooa- 
tents of the receipt. No written evidence of the gift wae 
tendered, and the Court held that indorsation and possesaiaa 
of the deposit receipt did not, per m, constitute a donation, 
and that parole proof was in the drcumstanees inocmipetent 
to prove Uiat such was the olyect contemplated. But in the 
very recent case, MaehimU v. Brodie, 34th June 1809, 91 
Sess. Gases, p. 1048, the law of the question now involved 
underwent consideration. A pnndpal, if not the ohief 
point, however, which was dedded was, that where a dona- 
tion had been completely effected in the donor'a lifetime^ 
parole proof of mandate to make the donation was compe- 
tent in case of challenge, but that if something remained to 
be done towards completion of the donation, at the donoi's 
death, proof by witnesses was incompetent. Applying these 
dedsions, then, to the drcumstanees here, the defender 
stands in the position of a mere holder of a document by the 
use of which she might draw the money mentioned in it, 
she "or the bearer" being named the payee. Now, posses- 
sion of such a writing is essential if the defender became 
donee of the money, but that is not enough. If the eheqne 
was delivered to the defender in trust, or as the mere man- 
datory of her deceased father, she muHt equally have had the 
possession as if the ca»h had actually been transferred in 
gift. Her father died on the very day the cheque was drawn, 
and the defender wa«i not enabled to uplift the money firom 
bank^so that the gift of the cash was not completed, if it 
waa ever so intended. The act of donation was not and 
could not be completed by delivering the cheque to her—for 
such a method of making a gratuitous donation has been 
found ineffectual, there being no diflerence in the prindple 
between an indorsed depodt recdpt, with an order on it to 
pay the bearer, and a cheque running in name of the payee 
or bearer ; but reverse the state of matters, and let it be 
supposed that the defender had dnce her father's death con- 
trived to uplift the money— •which would make her'i a 
stronger case — but even then, i^ossession of the cash would 
not have made her chance of success grester; she would 
still be found to prove competently that she held the money 
as a gift. Lord Fullarton, in Heron v. MtQeoeh, 13th Nov. 
1851, 14 Sess. Cases, p. 30, states this point planly : — " The 
mere fact of money being placed by one party in the hands 
of another is not held as in itself proof of donation, but that 
there must be some other circumstances corroborative of the 
aminut donandi. In other words, when donstion is averred, 
the burden of proof lies on the party so averring." The de- 
fender, therefore, having failed to prave teripto that her con* 
nectioo with the cheque was in the oharaeter of a gift» the 
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possetiioii muBt conseqaentlj be tseribed to AgAoqj or man- 
d»te, and her right to um the eheqne fell with her fiuhei's 
death. It in not averred, in defenoe, that the de^teased gate 
her the cheque m compensation for her aervicea, ao that no 
onercua eonaideration ia pretended, and the caae ahe pata 
the Sheriff-aabatitate haa dealt with aimplj aa an allegation 
on her part of a gratuitooa donation. 

The aooouDto ordered haying been lodged, and a 
proof led, this &rther Interlooator was pronounced^ 
which has been aeqiiieeced in bj the parties:'— 

Having heard partiea' proonratora on the oonolnded proof 
and whole cauae, and made aviaondnm : Finds it proved, that, 
the fiither of the partiea, the late Donald Mnnro, was in 
infirm health for a period of abont aeven yeara preeeeding 
his death, which happened dn 25th March 1859, and the 
defender was daring all that time the onlj ehild remaining 
in family with him : Finds that the deceased waa able to go 
about, and waa not bed.ridden till little more than two 
montiba before hia death, bnt that hia inftrmitiea were anch 
otherwiae dnring the laat two yeara of hia life aa to reqnire 
a good deal of care and attention, and which the defender 
i«nd«red : Finda that the deoeaaed, who had been an old 
aervant of the Glasgow Oaa Work Company waa kept on in 
hia aitnation for many years, and nntH hia death, aa a gas 
holder man, but the Company conaiderately made his duties 
aaay of execution, and ao far as he waa not able to fulfil 
them himaelf, the defender did ao for him : Finda that for 
hia aenricea he received the weekly wagea of 14». with a free 
hoaae and gaa : Finds that the puraner was bred a dresa- 
maker, and waa enabled in some meaaure, to occupy heraelf 
with her buainess besides being able to help her father in 
hia dutiea, and to attend on him and look after the honae- 
hold eoncema, bnt whatever ahe ao earned at her busineaa 
the defender waa allowed to keep for her own uae, and she waa 
maintained and had her clothing at the deceased's expecae: 
Finds that none of the deceased's children, and in particular 
none of the pursuers, afforded him any material assistance 
dnring his long continued infirm health, and the defender 
aaved the expenae of a aervant and nurse, who must other, 
wise have been employed to attend him : Finds that it Ih 
reaaonable and juat that the defender ahould receive re- 
muneration for her aervicea during at least the aaid last two 
yeara of the dfcea^ed's life, and that JLl^ a-year, in addition 
to her board and lodging, ia a moderate aliowance: There- 
fore finda her entitled to deduct Jii2-Ltrom the amount of the 
deeeaaed'a executi7 under her management, before dividing 
the residue thereof among the puranera and herself, the de* 
eeased'a children, and next of kin : Finda that, after making 
aaid deduction, and deducting the aum of 16a. due Dr. 
Stewart, from the amount of the executry, aa ahown in the 
account No. 6, there remaina in defender'a banda aa execu- 
trix dative a balance of M^l 5a. l]|d., which auffera diviaion 
among the three pursuers, children of the deceaaed, and the 
defender, to the extent of one-fourth part each : Finda that 
the defender is, therefore, indebted to the pursuers, aa in an 
accounting with them, in the sum of X'35 9s. 31 d., being 
their three-fourth parts of said balance, in which sum finds 
her liable accordingly, and with legal interest thereon from 
the date of citation to this action and until paid : Finda no 
expenses due to or by either party, and decerna. 

KoTS^— It appeara from the evidence, that dnring the last 
two yeara of the deeeaaed'a life hia infiimitiea had increased 
ao mneh aa to render mnch attention to him neceaaary : that 
attention and care the defender gave. She also aided in the 
.light dutiea of watching the gaaometer under hia care, and 
ahe acted aa sole servant in the bonse. These aenricea very 
likely engroased the greater part of her time; but making 
allowance for what a daughter owea a father, for the board 
and lodging and clothing ahe reeeived, it ia thought that 
£12 a-year, in the circumstances, is moderste ; butsufBcient 
remuneration. That allowance the pursuers have no right 
to i?mdge. They were not troubled at all with their late 
fisther, and seem to have stepped in at the close to partici- 
pate in the little money which his fmgslity, assisted by the 
defender, had helped to save. They are entitled to their 
abate of the executry, deducting expenses, and the small 
anm now awarded to tiie defender. 

Expensea are given to neither ]:«rfy; the defender, on the 
one band, having nnauceesJul.y attempted to retain the 



whole exeontry, while the purauera, on the other hand, tiave 
as nnancoeaaftiliy atruggled to withhold from the defender any 
remuneration at all for her aervicea. 

Aet, A. MoBsisox. AU. B. Baibd. 
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JOHH M'COLL 9. JOHV M'KeLLAB. 

Agreement-^Stamp — Interlineation — Proof ct — In 
accordance with the eaee of Eeir, 6ih February, 
1845, a proof before answer allowed that eeiiain 
worde in an agreement^ ' ex facie* interlined, had been 
written before the document had been signed, 

Statnp^^ party founding upon an unstamped 
document, whidi required to be stamped, ordained 
to damp it, the question of expense being reserved. 

This was an action founded on the following doca- 
ment : — 

Glaagow, 13th September, 1856. 
Mb, Johh M*Col&, 

Sir, — I hereby make offer to aail your veaael, the amack 
*' Matilda M*Goll," by the share, at the following rate, via. :— 
I will give you one third of the gross freight, snd psy all 
expenaea of the vessel, iucluding wages and victuals, doea 
on veaael and towage, aa well aa Canal expenses, including 
trackage, &c., and you to pay aailmakera, ropemokers, smiths, 
and blockmakera, and chandlery's accounts; and I will pay 
you ten shillings over and above the one third groaa freight 
for every cargo thai I will discharge out cf her, Thia is to 
commence on Itfth September, IbOO, and to continue aa long 
aa it will work weil to both parties. Yon to accept of the 
above offer, will be binding upon me. 

(Signed) JoBK M*Ksllax. 
I accept of the above offer. (bigned) J. M'Coll.* 

The sums sued for were (1) £29 IBs. 4d., being 
the share of freight due to the pursuer, the owner of 
the ** Matilda M'CoU," after deductions of pay- 
meots to account, and (2) a sum of £30, being l(h. 
per cargo for sixty cargoes discharged by the de- 
fender during^ the time he had sailed the pursuer^is 
smack. 

The defence was (1) that the document founded 
on was unstamped, and could not be stamped, and 
was otherwise improbative ; (2) that the clause in 
the document had been interlined, and was not a 
part of it when subscribed by the defender, and that 
the stipulation thereby sought to be imposed on the 
defender was contrary to custom aud practice ; and 
(3) a denial of the statements on which the second 
conclusion was fouuded. The defender admitted 
liability to pay the sum first concluded for, and 
consigned it. The pursuer was ordained to have 
the agreement stamped, and this having been done, 
and the question of the expense reserved, the Sheriff- 
Substitute pronoimced this Interlocutor :— 

Having again beard parties* procnratora, and reviewed the 
process, before farther answer, allows the puntuer a proof 
pro ut de jure, that the words which are ex facie interlined 
between the ninth and tenth lines of the dot-unient. No. 4/1, 
waa written before the said document waa ugned, and allowa 
the defender a conjunct probation. 

* Th« words in italic* wire intmrUnod. 
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KoTS.—Th« proof Allowed by the above Intertooator being 
laid apoo and undertaken by the parsaer, in eorapetent, and a 
Bimilar proof was allowed in analogous oireomtfVtnoes in 
the case of Keir, February 8, 1B45. It was pleaded for the 
defender, that the pass-book, No» 4/-2, which was kept be- 
tween the parties excluded the elaim under the second con- 
clusion of the summons, in respect that there is no notice 
or acknowledgment of it in said pass-book; but the answer 
to this may be, that the pass-book contains entries only of 
the various freights, and not of the 10s. bonus upon each 
cargo, for which it may have been intended that there should 
be a separate settlement. The precise effect, however, to be 
given to the pass-book need not be now determined, as the 
proof allowed is before answer, and the pursuer will appa- 
rently have no case if he foils in it. 

The defender appealed, and the Sherifi prraounoed 
the following Interlocutor :*- 

Having heard parties' procurators under the defender's ap- 
peal upon the Interlocutor appealed against, and whole pro- 
cess, in respect the proof allowed of the words ex facie inter- 
lined in the document No. 4/1, having been written be/on 
the document was signed, is before answer, and under re- 
servation of the defender's pleas, and the weight to be at- 
tached to the proof that may be addoced,--dismisses the 
appeal, and adheres to the Interlooutor complained o& 

AeU J. Clabk. ail T. G. Wught. 



6th Maroh, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Stbathkbn.) 
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David Latta o. Alezakdbr Stevbhs, and Wiujah 

Dbew, his Tbustbb. 

Sequestration — Bankrupt — Hypothec — Lease- 
Adoption oL^^Sequettration of a Banhmpt^teilaUt 
tD€u awarded an bihf ike Trvtdee confirmed on 2bth 
May, and the BaiikrwpCi fwmilure $old of, and 
the dweUing-haute void and redd before 2Sth May, 
the term of removal — held, that as the Trtutee had 
not repudiated the lease prior tothe\5ih May, hut 
had continiud to occupy the house tUl after that 
term, he had thereby adopted the l^ue for tite fol- 
lowing year, and the landlord's hypothec vku 
therefore, preferable to the right of the Trtutee, 

The petitioner is heritable proprietor of bouse pro- 
perty at 57 Hose Street, Gamethni, Glasgow, a 
dwelling-house of which was let by him to the de- 
fender Steven, at a rent of £25 per annum, payable 
half-yearly at Martinmas aud Whitsunday. He 
was in possession from Whitsunday, 1859. to Whit- 
sunday, 1860. He also retook the house for the 
year from Whitsunday, 1660, to Whitsunday, 1861, 
at the same rent, and payable at the same terms. 
At Whitsunday, 15th May, 1860, Steven was in 
arrears of the rent th^n due, £4 10s. His estates 
were sequestrated ou 6th May, 1860. On 26th 
May, the petitioners presented an application for 
warrant to sequestrate, in which he stated that the 
rent due at Whitsunday was iu arrear, that a half- 
year's rent would be due at Martinmas, 1860, and 
another half-year at Whitsunday, 1861, and in con- 
sequence of Stevens having been sequestrated imder 
the Bankrupt Act, aud the other defender (Drew) 



appointed hit Trustee, his right of hypotheo was in 
danger of being defeated, and thereupon craved war- 
rant to sequestrate for the arrears of rent, and in 
security for the rents to become due, and for in- 
terdict against the defender removmg or disposing 
of the sequestrated effects. A caveat had been lodged 
for the Trustee to be heard against granting in- 
terdict; but on a hearing, the interdict was granted. 
This was appealed, and on an undertaking to con- 
sign the proceeds of the sale of the furniture by 
the trustee, if the interdict were recalled, the in- 
terdict was xeoalled, and the Trustee ordained to 
lodge in the clerk's hands the sum realised from 
the sale, the pleas of parties being reserved. 

A minute of defence was adjusted, in which it 
was admitted (1) that the Bankrupt had poaaessed 
the premises as stated in the petition, and had re« 
taken them till the term of Whitsunday, 1861 ; (^ 
that a balance of rent was due at Whitsunday, 

1860, and the petitioner's right of hypotheo was ad- 
mitted quoad that sum ; (3) but his right of hypo- 
theo was denied as regained the rents to become doe 
as at Martinmas, 1860, and Whitsunday, 1861, in 
conaequenoe of the defender's TSteveus) eatatea hav- 
ing been sequestrated on 5th May, 1860, and the de- 
fender (Drew) having been confirmed as Trustee on 
21st May thereafter, Stevens whole property was 
ipso jure transferred to and vested in Drew for 
behoof of tl e creditors ; that he (Drew) had never 
adopted or recognised the Bankrupt's lease of the 
premises from Whitsunday, 1860, to Whitsunday, 

1861, and the fumitipre was sold and taken out of 
the house before the 28th May, the usual term of 
removing. On this minute, the reoord was closed. 

Parties having been heard on the closed reoordt 
the following Interlocutor was pronounced ;-* 

Hariog heard parties' proearators on the closed reoord, 
and made avixaodam — Finds that the defender Steven, who 
has not stated any defence, was tenant and possessor of the 
dwelling hoose No. 57 Boee Street, Gamethiil, under the 
pursuer for the year from Whitsunday l»a» tUl Whittun- 
day 1860, at the rent of ^635, payable half-yearly in pqual 
parts; and there remained due a balanoe of the half*year'i 
rent due at Whitsunday Ust of JU lOs. less the landlord's 
proportion of taxes : Finds that in the preceding month of 
February, said defender Steven took tiie premises for an* 
other year from Whitsunday 1860 at the aame rftnt; Finds 
that on 5th May last his Estates were sequestrated under 
the Bankrupt Act, and on the 38th of that month, the other 
defender, William Drew, who apprars and defends, was 
elected and confirmed Trustee t Finds that the Furniture 
forming the inwtcta et iUata sutgeot to the purruer's right of 
hypothec, was in the said dwelling hou^e at the date of 
Steven's BankrupU^ and it continued there until after the 
date of the defender Drew's confirmation ; Find^s that as 
trustee, the defender having advertised said furniture for 
sale, the pursuer on d&th May last presented the petition 
which originates this action, concluding for Interdict against 
the then threatened sale, and for sequestration of said furni- 
ture in payment of the small balance of rent due at WhiU 
Sunday, and also ia security of the rent for the year from 
that term : Finds that the furniture was accordingly keques. 
trated as craved, and now the defender Drew admits 
th a the pursuer was entitled to take that step to ohtaia 
payment of said past due balance of rent, but denies thst the 
furniture was sobgect to hypothec for the rent to become due 
for the succeeding year's rent, and in these circumstances i 
Finds in point of law, that the Act and Warrant of Cktnflr- 
mation in favour of the defender Drew as Trustee, ipso jure 
absolutely and irredeemably transferred and vested iu hiq^ 
for behoof of the creditors as at tha date of tha Baaknipt^ 
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tm 5th May, the Bmknipt tentntTs ** whole moTeahle estate 
aod effects whererer sitoated," • • ** snlgeot alirajs to such 
preferable Securities as exitUd at ike date of Sepus^ation" 
and the said ftunitare inter alia was so Tested and transferred 
to' said defender: Finds that at taid dots the pnrsner had in 
▼irtoe of his right of hTpothee a perferable seoority over 
said fiimitare, only for the rent to Ml due at the then 
apprnaehiog term of Whitsunday: Finds that the bankmpt 
tenant being entirely diTested of his fhmitnre and other 
estate on 6th May, the cnstody and possession thereof, and of 
said dwelling house, thereafter and nntil a trustee was ap- 
pointed, was a cnstody and possession for behoof of the creditors 
and under the power and control of the Sheriff: Bankrupt Act 
sees. 16 and 17 : Finds, that although said dwelling-house 
was tsken in let, by the bankrupt for the year after Whit- 
sunday, 1860, the supenreniog bankrupt^ before that year's 
occupancy began, brought this let to an end, and the pur- 
suer was entitled only to a ranking on the tenant's estate 
for loss of rent: Finds that the defender Drew, by no act 
or deed of his, adopted the renewed let, and the accident of 
the ftimiture remaining in the house after the 16th until 
Ida eonflrmation ax trustee on the 3dth Bfay, did not create 
any well founded claim of hypothec over the furniture for 
said year's rent: Finds it instructed by the receipt under 
the hands of the pursuer's procurator, indorsed on the 
summons, that the balance of rent due at Whitsunday was 
paid on 4th June last siter institution of this action ; 
Therefore, lindtt that so far as concerns the said balance, the 
process is exhausted, and qtuntd uUra sustains the de- 
fences, and reeals the sequestration for said year's rent; 
allows the consigned money, the proceeds of the sale of the 
said furniture, to be uplifted by the defender Drew ; but in 
the whole circumstances finds no expenses due, and de- 
cerns* 

NoTS.— The pursuer's procurator mentioned at the de- 
bate that the question thus dispoued of had been already 
decided in this Court, and that it resulted in the landlord's 
right of hypothec to Uie extent claimed by the present pur- 
Buer being sustained; but although promised and waited 
for, no reference to the decision was fbrnished. The Sheriff- 
Substitute is o{ opinion, however, after giving the question 
much consideration, that if such a decision was given, it 
/oould not have been pronounoed under similar oirctmistances 
fB occur here. 

At first sight, the position taken by the pursuer seemed 
secure enough, and it was this— that although the tenant 
Steven became bankrupt before Whitsunday, and was there- 
fore unable after that term to continue possession for the 
year for which he had retaken the house, and that although 
the trustee did not in so many words adopt the new let, yet 
baring suffered the furniture to continue in the premises 
after the 15th day of May, being the legal term, another 
year's occupation had been entered upon, and in this way 
the trustee had practically adopted the let, and become 
bound for the rent. But the casual continuance of the 
furniture in the premises cannot reasonably be so inter- 
preted. The trustee was not confirmed for several days 
after the term of Whitsunday had arrived, and nntil he was 
confirmed he had no title to remove, or otherwise interfere 
with the effects. No sooner, however, was he confirmed 
than he took active steps to sell the furniture, and so eva- 
cuate the house, by which an opposite intention was indi- 
cated than a desire to adopt the bankrupt's let. It has been 
shown that the trustee's proposed sale was only stopped by 
the pursuer's interdict. Suppose, then, the trustee's inten- 
tion to have b6en to remove, and that he did not mean to 
become bound for the rent, it remains to be enquired, whe- 
thnr he really w&^ bound notwithstanding. 

ft is true that by the Acts 1690, c. *39 and 1693. c. 24, 
the 15th day of May is declared to be one of the legal terms, 
an well for removings from subjects, both borgh and land- 
ward, as *'to all effects whatsoever;" but as is noticed by 
Professor Bell, ** the mode of warning and remoring from 
urban subiects (including houses in the country without 
laud) is generally regulated by local cu8tom,''-T*principJes, 
sec. 1378, 5th ed. In the burgh of Glasgow it is matter of 
perfect notoriety that the term of removing has long been 
fixed as on 38th May, although rent is due ev lege^ and 
rpceived at the legal term on 15th May. This rule admits 
therefore of i«foants getting possession of their houses no 
sooner than the removing term, so that Uiey would not be 



permitted to eqjoy a year's oceupation if their term was 
limited to the 15th of Msy following. Landlords exact, and 
are entitled to payment of their rents at 15th May, but the 
possession for which tenants so pay does not cease till the 
38th of that month. Applying this rule to the eireum- 
stances of the present case, it is plain that if the bankmpt 
had not retaken his house, he, and in his stead, his trustee, 
was entitled to the use of the premises till 36th May with- 
out incurring liability for another year's rent. As the 
bankruptcy brought the new let to an end when the trustee 
assumed office, he found the premises therefore under oir. 
enmstances as precisely as if tbere had been no relet, and ha 
was entitled to the full use of the house till the remaining 
term, which was de facto, the completiott of the first year. 

Cases may be imagined, and doubtless have occurred, 
where landlords have been found entitled, immediately 
after the legal term of Whitsunday and before the 3t<th day 
of May, to exercise their right of hypothec over the effects 
of tenants for a newly begun year's occupation. For ex- 
ample, if a tenant had paid his Whitsunday rent and pre- 
riously renewed the annual let of his house, and so engaged 
to remain in occupation for the approaehing year, and if 
after the 15th and before the 28th day of May a creditor of 
the tenant should, under parata exeetUio, have poinded the 
latter's effects, and threatened to sell, the landlord might be 
justified, and have right to interpose and stay prooeedinga 
until the new year's rent ahoold be secured. In such a 
case, because Uie tenant was not to remove, the burgh 
custom had no application, and, as a landlord's rignt of 
hypothec over a course of years never suspends but runs 
firom the year past and paid for into the year begun and 
unsecured, no credit4.*r could possibly defeat the landlord's 
right by the execution of diligence against the tenant's 
ett'ects during the period referred to But suppose the 
tenant's let bad terminated at Whitsunday, and he wan to 
remove at the flitting term, the rent being duly paid, it 
cannot be doubted that a creditor might effectually and 
safely execute his diligence between the legal and the 
flitting terms without interfering with the right of hypothec, 
which in such circumstances really has no existence. 

No expenses have been awarded, becanae there was a 
balance of the Whitsunday rent admittedly due when the 
action was brought, and that rent was not consigned with 
the defences. So fares regards it, the pursuer was right in 
bringing this action, and toe defender was wrong while he 
acknowledged the rent, that he did not pay or consign tbe 
amotut at once. That no doubt was done afterwards out of 
the proceeds of a sale of the bankmpt'ti effects ; but then 
parties were in Court, and expenses had been incurred. On 
the other hand, the discuKsion between the parties mainly 
related to the pursuer's alleged right of hypothec over the 
effects for another year's rent in which he has not suc- 
ceeded. The Sheriff-Substitute sets the expenses justifiably 
incurred in bringing this action for the balance of rent 
against the expenses properly incurred by the defender 
Drew in resisting the purMuer's attempt to extend his right 
of hypothec, and refuses costs to either party. 

Both parties appealed, and haying been heard, 
Sir Archibald Alison pronounced thui judgment : — 

Haring heard parties' procurators under the appeal for 
the pursuers upon tbe Interlocutor appealed against and 
whole process : Finds that the tenant Steven's estates were 
sequestrated under the Bankrupt Act on 5th May, 1860, 
and that the defender Drew was elected and confirmed 
trustee thereon on the 31st of that month : Finds that the 
house in which the furniture and efteets in question, form- 
ing the inncta et iUata, were placed, had been taken on by 
the tenant Stevens at Candlemas preceding for another year 
at the same rent : Finds that no repudiation of the lease 
for the following year was intimated to the landlord prior 
to the 15th of May, 1860, and that at that term there was a 
balance of rent owing, of £-L lOs. or tbereabouts: Finds 
that on the 35th of May, the landlord presented the present 
application for sequestration of the effects in the house in 
payment of said ^ alance of rent due at Whitsunday, and in 
security of the year's rent from that term, and also for inter- 
dict against a threatened sale ot the furniture by the trustee 
on the tenant's sequestrated estate : Finds that the furni- 
ture was accordingly stquestrateU at the landlord'a instance, 
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bat WM afterwards allowed to be sold off by the trustee on 
condition of the proceeds of sale bein^f consigned in the 
hands of the Clerk of Conrt, subject to the claims and pleas 
of the parties, which was accordingly done before the 28th 
of May; and the question that now arises between the 
parties is, whether the fumitnre and effects became sabjeot 
to the landlord's right of hypothec for the year's rant from 
Whitsnnday, 1860, in conseqaence of being allowed to re- 
main in the house after the l&th of May, and no repadiation 
of the lease for that year having been intimated to the land- 
lord prior to that date, or whether the tmstee on ^e 
tenant's banknxpi estates is in rirtne of the seqaestration of 
the tenant's estates on the Idth of May, entitled to the fhr. 
nitnre nnder a right to remove the same from the house any 
time before the 28th of May, being the conventional term 
of ramoval Arom houses in Glasgow: Finds, in point of law, 
that the first deliverantse in the sequestration under the 
Bankrupt Act, on dth May, divested the tenant of his whole 
means and estate, and the subsequent act and warrant in 
favour of the defender Drew, aa tmstee, transferred and 
vested in him for behoof of the eraditors, the bankrupt's 
wholo moveable estate and effects wherover situated, as at 
the date of the bankruprpy, subject always to such pr^erable 
securities aa existed at the date of the sequestration; but 
finds that the furniture and effects in question having been 
allowed to ramain in the house after the 15th of May, under 
the let taken bj the tenant for that year at Candlemas pre- 
oeding, without any repudiation of the lease having been 
intimated to the landlord prior to the 15th of May, become 
sutgect to the landlord's right of hypothec for the rent of 
that year, notwithstanding the sequestration of the tenant's 
estates under the Bankrupt Act on 5th May, and that the 
landlord was entitled to sequestrate the effects insecurity of 
the rent from Whitsunday, 1860, to Whitsunday, 1801, as 
well as in payment of the balance of rent due at Whitsundaj, 
1860: Finda that the legal and statutory term of Whitsnn. 
day is the 15th of May, and the customary or conventional 
term of removal ttom hcnses in Glasgow on 28th May has 
no bearing on the present question: Finds, that if the 
to'ttstee or creditora of the tenant did not mean to become 
liable for the rent for the succeeding year, intimation to 
that effect should have been made to the landlord prior to 
the 15th of May, and that had this been done the trustee 
might have been entitled to remove or sell the fiimitura 
before the 28th of May, in virtue of the first deliverance in 
the sequestration on 5th May, without its being subject to 
that year'a rent: Finds that, the finding in the Interlocutor 
nnder review that the balance of £1 10s. of rent due at 
Whitsunday, 1860, has I een already paid, is admitted to be 
a mistake, and that the same has not yet been paid; there- 
tore, altera the Interlocutor appealed against; grants war- 
rant to, and authorizes the Clerk of Court to pay over to the 
pursi^era out of the consigned money the said sum of jL'4 
10s. sterling, and also the sum of jS25, bt^ing the rent of the 
house for the current year, under deduction of the landlord's 
proportion of taxes effeiriiig thereto, and to pay over the 
hniance to the defender, the trustee on the sequestrated 
estate of the tenant: Finds the pureuere entitled to ex- 
I enses, of which appoints an account to be given in, and 
remits the same to the auditor to tax and report, and 
decerns. 



AeL A. YouKo. 



Alt, L. COWAR. 



8th March, 18G1. 

SHERIFF COURT, GLASGOW. 

(Mr. Shebxff Bbll.) 



Boss, Graham, Wilson, & Mandt., v. DnssoASf 

M'DOUOALL. 

Draft Bill of Exchange — Indorsee and Cedent, oath 
of— Proof of Payment. — A. draws a bill on B. on 
13tA October, but before acceptance, indoreed it to 
C. : B. refutetl to accept, alleging that on 8(A 
October, he had paid A. all he owed him. The 
eeoenl 0. having raised action for the eontenit of 



the draft againat B.'-^Held, that B. taae entitled to 
a proff qf Aw defence 6y writ or oath, either of the 
indorsee and holder of the draft, or of the cedent. 

The pursuers sued the defender for £280 sterling, 
the amount of a bill drawn by John Oodds & Co. 
upon the defender, in the pursuer's &YOur, dated 
12th Gotober, 1860, and payable one day after date 
for yalue received, which bill, when presented, the 
defender refused to accept or pay, although at the 
time the same was dhtwn and presented, it was al* 
leged he had funds in his hands belonging to the 
drawers to an amount beyond that contained in the 
bill, he being indebted to the said John Dodds k Co., 
for brandy sold by them to him. 

The bill was duly presented, and protested for 
non-acceptance, and for non-payment. The defence 
was a denial of having been indebted to John Dodds 
k Co , the drawers of the bill ; and, on the contrary, 
that they were the defender's debtors. The record 
was closed on the summons and a minute; and par- 
ties* procurators having been heard, the Sheriff-Sub- 
stitute pronounced this Interlocutor : — 

Having heard parties* procurators, and reviewed the pro- 
cess — ^Finds that, whilst the defender admits receipt of the 
brandies specified in the aceount annexed to the summons, 
he denies that when the bill libelled on was presented for 
his acceptance he was indebted to the drawere thereof, the 
purauere' cedents, either in the amount of said bill or any 
part^ thereof; Finds that by the defender's own showing, the 
(act of his non.indebtedness depends upon the correctness of 
two entries in the pass>book No. 6/1— the one being under 
date Feb. 8, 1860, ** To cash proceeds bills P.R, A.Q. iSdOO,** 
and the other being under date Oct 19 of said year, *' De- 
ductions agreed to be allowed on brandy 1563, dd., J^IO 
10s. 9d." : Finds, as regards the flret of these items, that the 
defender is entitled to prove the same by the writ or oath 
either of the purauere or of their cedents, seeing that the 
indorsation of a bill blank in the acceptor's name is not 
equivalent to the assignation of a liquid claim which divesta 
the cedent of his interest, and all objections pleadable by a 
party on whom a bill has been drawn, bat who has not ac- 
cepted it, against the dnwer, are also pleadable against the 
indorsee ; therefore, before farther answer, allows the pur- 
suer a proof accordingly aa regards said item, and to the 
purauers a conjunct probation, in so far aa the proof msy be 
by writ : Farther, allows the defender a proof, pro tU de jure^ 
of the said second item of jS19 10s. 9d., and to the pursuer a 
conjunct probation: Grants diligence against witnesses and 
havers, and appoints the cause to be enrolled in the diet roll 
of 4th December. 

Notbh— The claims of an onerous indorsee for payment of 
a bill, is not in general, affected by any plea of compensation 
(not appearing ex facie of the bill) to which the drawer or 
persons indorsed might be liable. But the rule suffera an 
exception where the indorsation is taken prior to acoeptance. 
Such indorsation, no doubt, transfen to the indorsee funds 
to the amount of the bill, it they exist in the hands of the 
drawer ; but if the ground upon which acceptance is refused 
is, that nothing is owing, it is open to the non-acceptor to 
establish this against the indorsee in the same manner in 
which he would have been entitled to establish it againat 
the drawee, because, ex Jaeie of the document endoraed, no 
prior obligation existed on the part of the drawee, and« 
therefore, the indorsee must be held to have taken the bill, 
subject to all the risks of exceptions. If the law were other- 
wise, then A, by simply indorsing to B. a bill drawn upon, 
but not accepted by C, might deprive C. of the only mosna 
ho had of proving that he waa not indebted to A., vis., by 
A.'8 oath. 

This Interlocutor was appealed by the pursuers; 
and parties* procurators having been heard on the 
appeal, the Sheriff pronounced the following judg- 
ment :— ' 
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Having heard parties' proearatnrs nnder the pursuers* 
appeal apon the interlocntor appealed against, in so far as 
the mode of proof is concemod, and having made aviaandum, 
and considered the closed record and whole proo9S9--*Finds 
that the defender's defence against the present action de- 
pt>nd8 on the alleged payment of £300 on 8th Fehrnary, 
1860, the hill drawn by Dodds & Co. in favour of the pur- 
fuers upon, but not accepted, by the defender, being dated 
12th October, 1860: Finds that the fact in regard to this 
payment Ivised the question on whom the onut of proving it 
lies, and the mode of proving it ; the pursuer contending 
that it can be proved only by their writ or oath, while the 
defender maintains that it can be proved by the writ or oath 
of the pursuers or of their cedent, Dodds & Co., who drew 
the bill libelled on upon the defender, and handed it to the 
pursuers: Finds that a draft or bill drawn upon a party 
presented for acceptance, transfers to the payee any funds 
in the hands of the drawee to the amount of the bill, and is 
ei^uivalent in law to an intimated assignation by the cedent : 
Finds that as the defender denies that when the bill libelled 
on was pnssented for his acceptance he was indebted to 
Dodds & Co., the drawers, and the pursuers' cedents, to any 
amount whatever ; and as the hill was not accepted, the d(*. 
fender is not entitled to prove by the writ or oath of the 
pursuers* cedents the payment of the £800 referred to, see- 
ing a party, by simply drawing a bill and handing it over or 
indorsing it to another, cannot deprive the drawee before ac- 
ceptance of any defences or exceptions pleadable by him 
against the drawer; therefore adheres to the interlocutor 
oppealed against, reserving to the pursuers all pleas as to 
tho weight to be attached to the ptirsuers* cedents when 
taken, founded on the fact that by the bill founded on Dodds 
& Co^ the drawees, transferred to the pursuers any debt due 
to them by the defender to the amount of the bill, and, there- 
fore, Dodds & Co., the cedents, ceased thereafter to have any 
interest in the matter, and could not discharge by their oath 
or receipt any debt owing to them at the date when the bill 
was presented for acceptance by the defender. 

Act. J. Naisxith. Alt, J. Mabshall. 



10th Mabch, 1861. 

SHEEIFP COURT, GLASGOW. 

(Mb. Shkriff Stratbebn.) 



Georob Rbid v. Duncan Wilkie. 

Small Debt Decreet — Pajmente by Instalments — 
Forfeiture of Privilege by fiiilure — Held that the 
condition in small debt decreett^ alUroing the de- 
fender the privilege of paying by instalments, vt«.— 
*^ If the defender shall allow one instalment to run 
into another unpaid, then the indtdgenee of paying 
by instalments shall cease,^* must be underttood to 
mean that there shall be two instalments of the debt 
due and exigible, before the privilege of paying by 
instalments isforfeitedm 

Reid presented a petition to the Sheriff Court of 
Glasgow for recal of certain arrestiinents which the 
defender bad used upon a small debt decreet which he 
liad obtained against the petitioner, and for damages 
for the illegal and nimious use of that compulsitor. 
He alleged, that the arrestments had been used 
upon the small debt decreet, although he bad the 
priyilege or indulgence of paying the debt by certain 
instalments, which be had duly paid. The de* 
fence was, that the indulgence of paying by in- 
stalments had been forfeited in consequence of the 
defender, (the petitioner) having allowed one instal- 
ment to run into another unpaid. The question 



therefore was, in what sense was the phraseology in 
which the condition was usually expressed in small 
debt decreets, to be understood. For the petitiouer, 
it was maintained that tho meaning was that until 
two instalments had become due, the privilege was 
not forfeited ; while the defender argued, that where 
one instalment had become duo and a portion of the 
second period bad elapsed, say the day. after the 
first instalment becoming due, the indulgence had 
been forfeited, and the pursuer was entitled to 
enforce bis diligence for the entire amount of his 
decree, and that this was the invariable and univer- 
sal practice. The record was closed, and parties 
heanl, when the Sberifif-Substitute pronounced the 
following Interlocutor : — 

Finds that, on 15th November last, the defender obtained 
decree in the Sheriff Small Debt Conrt, in Glasgow, against 
the pursuer, for a debt of ^5 Os lOd of principal, and with 
Is of expenses, with the piivilege of making payment by 
instalments of 3s 6d per week, commencing the flntt instal* 
ment on 32d Nov. thereafter, but with the condition and 
declaration in the decree " that if the defender shall allow 
one instalment to run into another unpaid, then the indul- 
gence of paying by instalments shall cease," and, in that 
event, execution was appointed to pass, after a charge of ten 
free days, for the whole sums deourned for and unpaid ; 
fHnds that the first eight instalments, under this decree, 
fell due— (1) on 23d November; (3) 39th November, (8) 
6th December; (4) 13th December; (5) 30th December; 
(6) 37th December; (7) 8d January; and (8) 10th January, 
1801 : Finds it instructed by the pass-book produced by the 
pursuer, and wherein it is admitted that the instalments 
were entered as paid, that the first four of said instalments 
were paid within one day after they respectively fell due, 
but the fifth instalment, due on 30th December, was not 
paid imtil the 34th, the sixth, which fell due on 37th Dec- 
ember, was not paid till 3d January following, and the 
seventh, which feU due on 3d January, was not paid till 9ih 
January : Finds that in three instanees in succession, there- 
fore, the pursuer had suffered each instalment to run into 
another unpaid, and the privilege of paying by instalments 
had ceased: Finds that the defender availed himself of his 
right to proceed to recover the whole balance of the contents 
of said decree, under deduction of the instalments paid, and 
caused the defender to be charged on 11th Jan. last, as ap- 
pcsrs from the execution endorsed on the decree itself, 
which charge operated as a sufiBeient intimation, if any was 
required, that the privilege of paying by inst^menta had 
ceased : Finds that the punfher did not make payment of 
said balance within the days of charge, but appears to have 
made payments of 3s. 6d. weekly, which the defender ac- 
cepted: Finds that, on the 16th Feb. last, the defender 
caused the pursuers wages to he arrested in security of the 
balance of his debt — and to have which arrestment reeailed 
without caution, and for interdict against further arreatments, 
and for damagea, on the ground thatthe arrestment used was 
ill^ial, are the objects of this action — and on the allegation 
that, up till and after the day of arrestment^ the instalments 
under the decree had been ** all duly jMud :" Finds that these 
grounds of action are unfounded, both in fact and in law, 
said instalments not having been duly paid, and the privi- 
lege of paying by instalments having ceased, and the said 
arrestment was not illegally used. Therefore, refuses recall 
of said arrestments and the interdict craved, sustains the 
defences, and assoilzies the defender from the whole con- 
clusions of the action : Finds the pursuer liable in expenses 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

Note. — Unless the condiiions of small debt decrees, nnder 
which poor debtors are privileged to pay their creditors by 
instalments, are exactly complied with, the humanity of the 
privilege will be misplaced, and the interests of ereditors 
unjustly dealt with. If the pursuer is entitled without 
forefeiting the indulgence, to extend the dates of payment 
even a dey or two beyond the time limited, then, it is 
diflScult to see why he might not take a wm^k itnelf. and 
suffer two instalments to run into a third, and ho, practically 
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set the condition of the privilege aside altogether; Bat, in 
point of fact, the pursoer had, in regard to the serenth in. 
suhnent, aotoallj aliowed it to remain OTerdne six days, 
and then it was, and beeaase the preceding two instalments 
were also irregularly paid, that the d« fender vindicated his 
right to enforce the decree by ohai^ngfor the whole remain- 
ing balance: That step was a soffieient assertion of his right, 
and the failure to pay within the conditions of the decree a 
soiBcient forfeiture of the indnlgenee to pay by instalments, 
and from that moment the defender was entitled either to 
enforce payment at once, or deal with his debtor otherwise 
as he thought fit. It is in possible to regard the manner in 
which the subsequent payments were made ss any restitation 
of the pursuer's privilege of paying by the iasialments at 
first allowed under the decree. 

This Interlocutor was appealed, and parties* pro- 
ourators having been heard, Sir Archibald Alison 
pronoanoed this judgement :-^ 



Finds that the decree obtained by the respondent against 
the petitioner in the Small Debt Court on 6th Nov. last was 
for tne sum of i?9 Os. lOd, with Is. of expenses, psyable by 
instalments of 3s. 6d. a week, "commencing payment of the 
first instalment upon the 3Qnd of November current, and 
continuing thereafter in the regular payment of said instal- 
ments till the whole of the said sums ba paid up". Finds 
that by the said decree it is declared that "If the defender 
shall allow one instalment to run into another unpaid, then 
the indulgence of piling by instalments shall cease," Finds 
it proved by the pass-book produced in process that the 
petitioner paid, and the respondent accepted payment of, 
14 weekly instalments of 3s. 6d. under the said decree, the 
first having been psid on the 38rd Nov., and the last on Slat 
Feb. last: Finds it proved and admitted that, during that 
period no one instalment had run into another unpaid, and 
that on the 16th of Feb., when the respondent used the 
arrestjnent complained of--of the peiitioners wages— for 
payment of the balance of the whole debt, there were not 
two instalments due, or exigible, the respondent having 
been paid, and taken payment of, on instalment on the 15ih, 
the day immediately preceding: Finds, in point of law, that 
under the terms of the sm^Ldebt deciee, the petitioner 
only furefeiied the privilege of paying the debt by weekly 
instalments in the event of his allowing one instalment to 
run into another unpaid, and that asitis proved and admitted, 
that at the time the an estroent complained of was used, 
there were not two instnlments due or exigible, the respon- 
dent was not justified or entitled to use airesiments for the 
whole balance of the debt: Therfore, alters the interlocu- 
tor complained of, repels the defences, and decerns in terms 
of the prayer of the petition, except as regards the ccnclnsiou 
to have the rcRpondent found liable in damages: Finds the 
petitioner entitled to expenses. 

Note. — The Sheriff coubiders this caseas one of consider- 
able importance in rogulaiing the practice under small debt 
decrees, and the rights and privileges of creditors end 
debtors under decrees pronounced in that Court, in which 
the sum decerned for is declared payable by instalmeUbS. 
To entitle the debtor, in any such decree, to the privilege ot 
paying the debt by instalments, he must no doubt comply 
with the conditions under which that privilege has been 
granted ; but so long as he does so, he is entitled to the 
privileg<f, which, in many cases, the Small Debt Act and 
humanity ahke require and contemplate, should be granted 
to parties in poor or straitened circumstances. Under the 
small debt decree produced, the petitioner in the present 
case was allowed to pay the debt by instalments of 2s. 6d. a 
week, and the only condition under which that privilege is, 
by the decree itself, declared forfeited, is in tbe event of 
**one instalment running into another unpaid.** The 
Sheriff holds that the plain and obvious meaning of these 
wurds, whatever the practice of ojficers and others in the 
Small Debt Court may have been, is, that there must be 
two instalments of the debt due and exigible, before the 
privilege of paying by instalments is forfeited, and he can- 
not adopt the construction put upon them by the respon- 
dent, as well as the Sherifl'-Substitute, that the instant one 
instalment is past due the privilege of paying by instal- 
ments, aliowed to the debtor by the decree, is forfeited, and 
the whole debt at once exigible. The decree does not say 



that in the event of each instalment not being paid as it 
falls due, the privilege shall be forfeited, but only in the 
event of one instalment running into another unpaid, 
thereby complying, according to the clear grammatical oon- 
stmction of the words, that two instalments must be due 
and exigible before the diligence can be put in foree for tne 
whole debt. It may be tl^at, in the present case, each instal- 
ment was not paid on the very di^ it fell due under the 
decree ; but still, the respondent having accepted of the in- 
stalmenta firom time to time, must be held to have hoinolo- 
gated the paymenta as made within the time, and as it is 
proved that during the whole period the fourteen weekly 
instalments were continued to be paid by the petitioner, no 
one instalment had run into another unpaid, or, in other 
words, there were not two instalments due and exigible-^- 
the petitioner cannot be held to have fbrfeited the privilege 
of paying the debt by instalments, and, therefore, the arrest- 
ment of his wages for the balance of the whole debt must be 
held to have been illegal and unauthorised by the deoree, 
and must be recalled. 
Act, Jamks Imous. AU. W. H. WxLiOV. 



12th Marob, 186L 

SHERIFF COURT, CAMPBELTOWN. 

(Mb. Sbirut Gaboiheb ) 



Stewart and Others v. Greg akd Oxhsb8l 

Landlord and Tenant — ^Remoying — A.8. 1756— -16 
and 17 Vict., cap. 80, aeo ZL-^Whtre a Tenant 
refutes to grant the letter of removing in twnu of 
teetUm 71 of 16 and 17 Viet., eap. 80, he nuip be 
decerned against Jor the expenses incurred by rau- 
ing an ordinary action of removing, though decree 
has been obtained tsi eibsenee. 

This was an action against the defender and bit sob* 
tenants, to have them removed from the fiurm of 
Oatfield at the term of Martinmas last At the call- 
ing on tbe 19th of October last, the porguers lodged 
a minute, in which they stated that prior to the in- 
stitution of the action, application had been made to 
tbe defender, Mr. Greg^ to grant the • letter of 
removal, provided for by seetiou 31st of Act 16 and 
17 Vict, cap. 80, conform to letters addressed to 
him by their agent, copies of which were produced 
therewith, but that such application bad been 
unattended to; and in respect, tbe pursuers were 
consequently necessitated to raise the action, they 
craved the expenses thereof from the defender, Mr. 
Greg. The summons contained a conclusion for 
expenses against him. No appearance was entered 
for the defenders, and the Sheriff-Substitute or- 
dained them to remove, but continued the case till 
the 26th as regarded the conclusion for expenses. 
On which date he pronounced the following Inter- 
locutor : — 

The Sheriff-Substitute having resumed consideration of 
the conclusion for expenses, refuses the same for the reasons 
meniiuned in the subjoined note, and decerns. 

Note.— -Although no appearance has been entered for the 
defender in this case, the bheiiff-bubstitute has been led to 
consider the speciality in tbe conclusion for expenses in the 
present summons. In removings, hitherto, it has been the in- 
variable practice to conclude for expenses only in the event of 
the tenant appearing and opposing. The reason stated in the 
pursuer's minute for following a different course in the pre* 
sent instance, where expenses are concluded for generally, 
and craved in the minute accordingly, is that the tenant re* 
fused to grant a letter of removal as now authorised I9 10 
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and 17 Yict, cap. BO, sect. 31 (the recent Sheriff-Court Act), 
which, if he had given, would have rendered all the expenses 
ol the present action unnecessary. There is much force in 
this argument, and it is not without hesitation that the 
Shefiff-Substitute has reftised to give effect to it, and mainly 
because he has felt indisposed to introduce a chsnge in the 
past procedure, of his own authority, and without reason to 
believe it has been done in other courts. In Soutar's recent 
Styles, the old form of conclusion for expenses is still main- 
tained in the summons of removing. 

Thia Interlocutor having been appealed, Sherifif 
Gleghom pzonounced the following judgment : — 

The Sheriff^ having considered the appeal for the pursuers 
and whole process, recals ihe interlocutor appealed sgainst, 
and remits to the Sheriff- Substitute to decern in sbsence 
against the defender for the amount of the expenses as the 
■•m« may be ascei tained on taxation. , 

NoTB.— The Sheriff considers that the Sheriff-Substitute 
was quite right in not granting da piano the prayer for ex- 
penses in the unusual form in which it was presented ; but 
as it was explained that the defender had been asked to 
grant a letter of removal, as shown by the copies of letters 
produced, there is a good primafaeie ground for finding him 
liable in expenses. He might have appeared only to resist 
the oonclusl n for expenses, and not having done so, the 
pursuer seems entitled to decree in absence. Formerly ex- 
penses were not asked for, because the defender, who did 
not appear, could always say, I was ready to remove at the 
term, and yon only took this step ob mcQorem cauUlam, and 
therefore, at your own expense. But now, as the de- 
fenders granting a letter to remove, would prevent any neces- 
sity for a summons of removing, his refusing to do so may 
be viewed as the cause of the expense being incurred, which, 
thereforo, it is just that he should pay. The provinion of the 
statute in regard to letters of removal should be favoured as 
intended to diminish litigation and expense, 



the letters written fb the defender did not in any a ay cerufy 
him that, if a letter of removal was not granted, the expenses 
of a summons would be claimed fh>m him; (2) That no 
letter of removal was enclosed which he could have signed, 
and thereby rendered his waiting on the pursuer^ agent 
personally unnecessary; (d; His statement, which there 
seems no reason to doubt, that he did actually eall timeously 
twice for that purpose; (4; That» though the summons 
seems very properly to have been in draft at the time of his 
third call, it was not proposed to him to grant the required 
letter, even with the condition of his paying the expenses of 
the draft; (5) The grounds mentioned tmder the first three 
heads seem to give reason for not subjecting the defender in 
the expenses even of the draft In the view taken by the 
Sheriff-Substitute, he has not found it necessary to consider 
the separate point — whether, supposing the defender liable 
for expenses of summoning himself, he should also be sub- 
jected in those occasioned by including the subtenants. The 
grounds urged for non-liability in that respect were— (1) 
The allegation that, in pomt of law, no warning is neces- 
sary to subtenants when the principal tenant is cited — a 
plea which the pursuers argue held good only when no 
power was given to subset, while, in the present ease, 
the tenant had the power; and (2) That by the defenders 
granting a letter of removaJ, the pursuers would have been 
placed in no better position, as regarded the subtenants, 
than if the summons had been directed solely against 
himself! 

The pursuers appealed against this Interlocutor, 
and lodged a reclaiming petition, to which the 
Sheriff appointed auswers to be given in for the 
defender, and thereafter pronounced this judg- 
ment :— 



The Sheriff, having considered the appeal and reclaiming 
petition for the pursuers, answers for the defender, and whole 
process, adheres to the interlocutor appealed against, and dis- 

-,. -I i. J ir n-^«. u..»:»» «^« fi.;- U^A,,i^ misses the appeal— Finda the pursuer liable in the expen sea 
The defender Mr. Greg havmg seen this judge- ^^ ^^ ^^^^ ^^ ^^^^ appoints an aooount to be lodged. 



ment reported, lodged a reponing note and consigned 
the expenses b» taxed when the case was opened up. 
In the minute of defence it was pleaded that the only 
defence the defender had to state was to the conclu- 
sion for expenses, and that as regarded it his defence 

^as First, a general denial of liability for expenses 

in an action of the kind ; second, that he bad not 
refused to. grant the letter of removal requested by 
the pursuers, as stated in their minute No. 3 of process, 
but that, on the contrary, after receiving then: agent's 
letter applying for the same, and after calling twice 
upon him for the purpose without finding him, he 
had called a third time and expressed his readiness 
to grant the letter required, but that the agent re- 
fused to take it, and this was before any summons 
hud been received against the defender ; and. thiril 
and separately, that in any view the defender could 
not be made liable for the expenses incurred relative 
to the removal of the subtenants, the same being 
imnecessary. 

The record was then closed, and a proof allowed. 

Proof having been thereafter led, the bherifi-Sub- 
stitute pronounced this Interlocutor : — 

The Sheriff-Substitute, having considered the proof and 
advised the pio<'ess>- Finds that, in the circumstances die. 
closed by the prool, there appears no sufficient ground for 
deviating fium the established practice of allowing no ex- 
penses in an undefended action of removing ; therefore, ol 
new, assoilzies the defender, Greg, from the conclusion for 
expenses, finds him entitled to the expense of his appear- 
ance, of which, allows an account to be given in, and remits 
the teme when lodged to the auditor to tax and report and 

decems. 

Note. — The reasons that have weighed with the Sheriff- 
Substitute in coming to the above conclusion are — (1) That 



and remits the same to the auditor to tax on the lower scale, 
and allowing not mora than eight sheeta for the answers, 
and to roport, and decerns. 

NoTBv— The eridence led has altered the aspect of the 
case« In point of fact, since it was formerly before the 
Sheriff he need go no farther than the simple feet that, the 
defender called at the office of the pursuer's agent on the 1st of 
October, when it was not too late to sign the letter of n- 
moval, and obviously fur the purpose of doing so. The pur. 
suers argue that it would have been necessary to obtain 
letters from his subtenanUt also. But on referring to see. dl« 
of the 17th and I8ih Victoria, cap. 80, it would be seen that 
such letter has the same force and effect as a decree of re- 
moving, ordaining the grantor, and inter o/ia his subtenants, 
to be ejected at the term, and is a warrant for the grantor 
sod his subtenants being thus ejected. The Sheriff holds 
that subreDaiits, uulesti recognised by the landlord, do not 
require to be called in an action of removing; 'and, in the 
same way, under the above statutory provision, it was un- 
necessary lor the pursuer's agent to do more than get the 
defender's sitnature to a letter of romoval ; for it is not al- 
leged hero that the landlord had recognised the subtenanta« 
The Sherifl' adheres to his former view, that if a tenant re- 
fuses to grant a letter of removal, he ought to be held liable 
in the expenses of the steps which ordinary pmdenee 
requiros the landlord to take to ensuro his removal. But 
proper evidence must be produced that he really did refhae 
to grant a letter, and the onus seems to be on tiie landlord 
to present to him timeously a letter in proper form fur sig- 
nainro, and some intelligible intimation that, on his not sub- 
scribing, he will be held liable in expenses, is also advisable, 
though, perhaps, not in all circumstances indispensable. 
I'he answers, though a very able paper, are in length q[Uits 
out of proportion to the case, and a large part ia occupied 
in arguing against the view already decided by the Sherili; 
and from which he does not deviate. It has, there- 
fore, been thought right to restrict the charge against th« 
pursuers. 

Act, J( BM COLVILUB, Alt. JiiHN MVBBAY. 
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16th March, 1861. 

SHERIFF COURT, GLASGOW. 
(Mb. Sheriff Bell.) 

Feteb Dixon «. The Clyde Paper Comfaitt. 

Sale — Price — Abatement of. — Goods $old by toeight 
were found on deUvery to be tcUurated with water. 
The Invoices corresponded with the weight on de- 
livery. On the goods being dried, and samples 
weighed, an approximation was made to the over- 
Ufeight, Payment was tendered of the price, less 
the overweight thus aseertained, which wcu refused. 
On an action for 4he price, an abatement was al" 
lowed for the overweight caused by the wetness, 

Tfiis was an action for payment of JB233 16s. 9d., 
for rags sold to the defenders. Tbe defence was that 
the rags were deficient in quantity as compared with 
tbe quantities stated in tbe invoice, to tbe extent of 
26 cwt. 1 quarter and 6 lbs., and this arose from 
their having been saturated with water : that the 
account was therefore overebarged £23 6s. 9d., 
which, when deducted from tbe sum sued for, left a 
balance of £210 lOs., which had been consigned in 
tbe bands of the Clerk of Court Tbe sum in con> 
tention was therefore £23 68. 9d., the corresponding 
overcharge, to the alleged deficiency in weight. The 
record having been closed on summons and a minute, 
a proof was allowed to both parties. The proof hav- 
ing been led, and parties' procuratora heard^ tbe 
following Interlocutor was pronounced : — 

Having heard parties' procurators, and resamed consider- 
ation of the proof, productions, and whole process— Finds 
tliat tbe summons concludes for iwyment of £*233 Ids. 9d. 
a^ the price of rsgs sold hj the pursuer to the defenders : 
Finds that the defenders have all along admitted their lia- 
bility for £210 of said price, and having eonsigned said ad- 
mitted sum in the hands of (he Clerk of Court, the same has 
since been paid over to the pursuer under judicial authority, 
80 that the balance for which the pursuer now seeks decree 
is £23 Gs. Od. : Finds that the defenders refused payment of 
said sum, on the ground that the rags were delivered to 
them in a wet condition, and that the overweight thus occa- 
sioned, and for which thoy are not bound to pay, amounted 
to 26 cwt. 1 qr. and G lbs., as stated in their letter of 20th 
March last, in No. 5, and in the note of overweights No. S/7, 
which overweight represents the said sum of L23 6s. 9d. : 
Ilnds it proved that the rags were in a wet condition when 
delivered to the defenders ; and as regards the parcel deli- 
vered on tbe 14th March last, the defenders intimated to the 
pursuers that they were " very wet," by their letter of that 
date, of which No 5/1 is admittedly a copy; and as regards 
the parcels of rags delivered on tbe 9th, 19th, and 20th 
March, the defenders intimated by their said letter of 20th 
March, in Ko. 6, the precise amount of overweight to which 
they ol^eoted in respect of their wet state, which letter also 
states the predse amount of overweight in the parcel de- 
livered on the 14th March : Finds that the witness, John 1'. 
Milne, who took to the pursuers the defender's letter of 14th 
March, depones that the pursuer said he had not seen the 
rags, and that the defenders were to dry them and send a 
note of the weight after they were diied, which message he 
(Milne) delivered to the defenders : Finds that the evidence 
is corroborated by the pursuer's own letter cf date 15th 
March, No. 4/2, in which he says that he thinks the rags 
must have got wet on the railway or boat, os th«y hnd a long 
way to come, and there had been two or three re-shipments, 
and he adds that the defenders " will Ree how they weigh," 
and requests that when they have gone through them they 
will let him know the *' turn out of them :" Finds, farther, 
that the pursuer does not appear to have returned any an- 
swer, or to have stated any objection for a good many weeks 
to the defender's said letter of 20tb March, but, on the con- 



trary, in bis own letter of March 80th, No. 5/:3. he says—" I 
am sorry the Irish fines did not please you ; but it has been 
such wet weather of late that ft^sh -collected rags could not 
be quite dry : Finds that, in these circumstances, the de- 
fenders fall to be held hs having given timely notice of their 
objections to the condition, and consequent overweight of all 
the rags, with the exception of the parcel delivered on the 
9 th March, to which no objection was stated on the 14th 
March, when the parcel delivered that day was objected to, 
nor till the 30tb March, which was too great a delay: Finds 
that the defenders, with said exception, are entitled to de- 
duct from the price of the rags that proportion thereof which 
refers to the overweight caused by the waten Finds, however, 
that the defenders did not ascertain the said overweight by 
weighing, drying, and then re- weighing all the rags, but have 
calculated it by drying certain small quantities taken from 
the different parcels, and assuming that the difference of 
weight between those quantities when wet and dried was ap- 
plicable in the same proportions to the whole rags: Finds 
that as it is not entirely proved that all the rags were equally 
wet with the quantities dried, a certain deduction fidls to be 
made from the overweight as estimated by the defenders, 
and deducts therefrom accordingly — ^first, the alleged over- 
weight of the parcel delivered on 9th March, representing a 
value of L5 Is. 4d, ; and, second, a further overweight of two 
and a half cwt. on the whole overweight as stated by the 
defenders, representing a value of L2 4s., which two sums 
amounting together to L7 &s, 4d., being deducted from the 
said balance of L23 Os. 9d., leaves the sum of LIG Is. 5d., as 
regards which last sum, sustains the defences, and assoilzies 
the defenders ; but decerns against them for the above sum 
of seven pounds, five shillings, and fourpence : Finds the 
pursuer liable in expenses, subject to some modification, in 
respect it has been clearly proved that the defenders were 
entitled to a considerable deduction from the sum sued for, 
whilst the pursuer refused to give any ; allows an account of 
said expenses to be given in, and remits the same to the 
auditor to tax and report. 

This Interlocutor was appealed, when, after hear- 
ing parties* procurators, Sir Archibald Alison pro- 
nounced this judgment :-^ 

Having heard parties* procurators under their mutual ap- 
peals upon the interlocutor appealed against, and having 
made avizandum and considered the proof adduced and 
whole process; in respect the defenders had stated the ob- 
jection now sustained, to the weight of the rags delivered on 
tbe 4Ui of iSIarch, the same day that they were delivered, 
and the same objection applied to the rags delivered five 
days previously, on ihe 9tb ; in respect, in these circum- 
stances, thei e was no undue delay in intittiating the olgec- 
tion to the parcel delivered on the llth, or those on the l^Uh 
and 20th of that month ; in respect the operation of drying 
the rags was a suitable one to clear up the matter in dispute 
us to the overweight caused by their wetness, and the de» 
fender's clerk swears that the pursuer agreed to that mode 
of ascertaining the weight of the rags which the pursuer's 
own letter corroborated; in respect, altbouf^h there is no 
evidence to show that the parcels were not fairly selected to 
test the overweight of the whole, and the proof rather shows 
that the selection was fairly made, yet the defenders did not 
ascertain the gross overweight by weighing, drying, and then 
re- weighing the whole rags, but only calculated it by diying 
curtain quantities taken from the different parcels, and the 
deduction made by the Sheriff-Substitute from the gross 
overweight on that account seems fair; and in respect the 
same evidence applies to the rags sent on the 10th, which 
are proved to have arrived in a wet state— Adheres to the 
interlocutor appealed fi'om and dismisses both appeals. 

Note. — This is not a esse of challenging an article bought 
as not being according to order, but of extra weight haviug 
been attached to a suitable artich by wetness. The law as 
to not breaking bulk and returning the goods if objected to 
18, therefore, not here applicable. The want of notice of 
the objection to the parcel of rags delivered on the 9ih of 
March till the 20th, being eleven days, is fatal to the de- 
fender's claim for deduction for overweight on that parcel, 
and therefore the interlocutor as regards that parcel scema 
obviously well founded. 

Act, J. M*BBn>i. Alt, J. NaxnoTB. 
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18fH March, 1861. 

SHERIFF COURT OF FIFE. 

(Mb. Sheriff R. S. Tatlob) 



MOBBAT «. TaTLOB. 

Competition for the office of Trustee on a Seques- 
trated Estate — Personal objection — Held that 
the Law Agent of the Bankrupt it not eligible for 
ike office of Trustee. 

At the meeting for the election of Trustee and 
Commissioners on the Sequestrated Estate of Row- 
land Field, Rojal Hotel, St. Andrews, held on 
13th instant, Mr. Thomas Davidson, writer, Cupar, 
as mandator/ for Mr. John l^cott, St. Andrews, 
proposed Mr. Darid Mnrraj, writer, Cupar, as a 
candidate for the office of Trustee, and Mr. John 
Tajlor, writer, Cupar, who held mandates from 
seyeral creditors, proposed himself as a candidate 
for said office. Mr. Dayidson stated, as a personal 
objection to Mr. Tajlor, that he was the agent in 
Cupar of the bankrupt, that he instructed the agent 
in Edinburgh to applj for the sequestration, and 
that he assisted the bankrupt to make up the state 
of his affairs. Xo personal objection having been 
stated to Mr. Murray, the meeting proceeded to a 
rote, when Mr. John Christie, St. Andrews, and 
Mr. Davidson, as mandatory for Scott, creditors to 
the amount of £210 15s 5d, voted for Mr. Murray, 
and Mr. Taylor, as mandatorv for creditors to the 
amount of £204 19s Id, voted for himself, making 
an apparent majority in value of £5 IGs 4d in 
favour of Mr. Murray. 

Within the statutory period of four dayji, Mr. 
Murray lodged with the 8heriff-Clerk the fullowing 
among other objections to the eligibility of Mr. 
Taylor, and to the votes of sundry creditors who 
voted for Mr Taylor's election : — 

I. Penonal Objections, 

1. The said John Taylor is the law agent of the 
bankrupt in an action presently depending in your 
Lordship*s Court against him at the instance of 
the proprietor of the Royal Hotel, St Andrews ; 
and he is also the bankrupt's private law agent and 
confidential adviser, in which capacity he was con- 
sulted by the bankrupt before sequestration was ap- 
plied for, with the view of procuring a compromise 
with his creditors, and to that end the said John 
Taylor waited on several of the bankrupt's creditor:^, 
and particularly on Messrs. A. Currie &> Son, Kirk- 
caldy; but finding that the contemplated comjiro- 
ise would not be accepted, he thereafter went to 
Edinburgh to procure, or assist in procuring, con- 
curring creditors, after which he instructed Mr. 
Milne, S.S.C., Edinburgh, his legal correspondent 
there, private friend, and proposed cautioner, 
to take out the sequestration, the proceedings 
under which were sent by Mr. Milne to him, and 
were handed by him to the gentleman who pro- 
duced the same at the meeting for election of 
Trustee, and who so attended that meeting at Mr. 
Taylor's request, and on his employment* 



2. The state of affairs given up by the bankrupt 
was prepared by the said John Taylor, and ia 
copied out by one of his clerks. 

3. It being enacted by the 90th section of <' The 
Bankruptcy (l^cotland) Act 1856," that the Sheriff 
may, at any time, on the application of the trus- 
tee, order an examination inter alios of the bank- 
rupt's factors, law agents, and others, who can 
give information relative to his estate on oath, it 
would be irregular and anomalous in the highest 
degree to elect the said John Taylor to be trustee, 
in respect that such an election is at utter variance 
with the true spirit of the statute, which clearly 
indicates that the law agent from being liable to 
be eiamined as to his knowledge of the bankrupt s 
affairs can never become trustee, and this role 
holds good, more particularly in the present case, 
where it will clearly be the duty of the trustee 
upon the estate to examine Mr Taylor as to hit 
knowledge of the bankrupt's circumstances. 

II. Objections to votes, 

1. Oath by William M'Ewan, brewer, Edin- 
burgh, claiming to be ranked and vote for the 
sum of £3'S. 

The claimant's debt is stated to be constituted 
by a bill dated 2d February, 1861, payable two 
months after date, but having failed to comply 
with the requisition of the statute to produce the 
bill, which is necessary to prove the debt, the 
claim falls to be rejected as defective.. 

2. Oath by James Adie Steadman, partner of 
the firm of Mauptman & Co., 22 Greenside Lane, 
Edinburgh, claiming to be ranked and vote for 
the sum of £31 2s. 8d. 

The items of £13 10s. under date 12th August, 
1858, £4 lOs. under date 28th August, 1858» and 
£1 2s. under date 6th February, 1861, being for 
cash advanced in loan, and no voucher to instruct 
the payments having been produced, the claim 
falls to be rejected, or at least the sum of £19 2s., 
being the amount of said cash advances, falls to. bo 
deducted from the amount of it. 

Objections were also lodged for Mr Taylor to 
the eligibility of Mr Murray and to the votes of 
the two creditors who voted for his election. Mr 
Taylor's personal objections were that the claima 
of Christie and Scott were adverse to the claima 
of the general body of creditors in respect 

1. That John Christie is the landlord of the 
Royal Hotel, and in that character claims large 
preferences. 

2. That John Scott is a relative of the said 
John Christie, is conjunct and confident with him, 
and was put into the hotel by Christie to protect 
the landlord's interests. 

Mi Taylor's objections to the votes of Scott and 
Christie are narrated in the note appended to the 
Sheriff's interlocutor given below. The Sheriff 
having appointed parties to debate on the 18th 
inst., Mr Murray appeared for himself, and Mr 
William Milne, S.S.C., Edinburgh, appeared for 
Mr Taylor, and after hearing these gentlemen at 
great length, Sherifl' Taylor pronounced the fol- 
lowing interlocutor; — 
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The Sberiff-SobctitnU having considered the notee of objeo- 
tiona in process, the minntes of creditors of 13th Inst, and the 
documents pmdnced ; repels the personal objection stated aghinst 
Mr Murray; Finds that the personal objection stated to Mr Tay- 
lor is well founded, and snsUins the same ; Finds that there are 
valid votes in favour of Mr Murray ; repels the objections to his 
election founded on the all^ation that he is unsupported by valid 
votes; and finds and declares that the said Mr David Murray, 
writer, Cupar, has been duly elected trustee on the sequestrated 
eotate of the bankrupt, Rowland Field, hoteUkeeper, St. Andrews, 
in terms of the statute : Finds the nnsuccessful competitor, Mr 
John Taylor, liable in tlie expenses of the competition, and allows 
an account thereof to be ^vea in for taxation. 

Note. — The competitors for the trusteeship are Mr David 
Murray and Mr John Taylor; and in the notes of objections 
lodged for them each states personal objections against the other. 
The personal objection now urged against Mr Murray, however, 
was not stated to the creditors, and consequently they had no 
opportunity of forming or giving an opinion upon it before their 
vote. This omission, it is thobjsht, cannot be supplied, and the 
objection falls to bo repelled on that ground. See Stat. sect. 70 ; 
M'Leinh, Feb. 28, 1822 ; Corsan, Nov. 24, 1827. 

The personal objection to Mr Taylor is in a different position ; 
it was stated before the vote at the meeting of creditors. The 
grounds on which it proceeds are in effect that Mr Taylor acted 
as the bankrupts agent and adviser not only in procuring the 
present sequestration but in other legal proceedings, and in ne- 
gotiations with the bankrupt's creditors previous to the seques- 
tration. These facts appear to the Sberiff-Sobstituta from Mr 
Taylor*s admissions at the bar and from documents produced, to 
be established, and effect has been given to the objecUon holdins 
that an agent in such circumstances must be held to be ** confident" 
witfi the bankrupt, and therefore to fall under the statutory dis- 
qualification in sect. 68, a view strengthened by the statutory 
liability of the bankrupt's law agent to be examined by the 
trustee as to his knowledge of the bankrupt's affairs^ 

This result makes it unnecessary to enquire into the validity of 
the votes for Mr Taylor, and there only remains to consider j 
whether the two votes (vis , by John Scott and John Christie) • 
given for Mr Murray are valid to support his appointment. 

The objections to Scott's vote are 1st, a denial of the debt | 
(which is for wages) on the allegation that the claimant was not ; 
entitled to wages but only to his ** chance" as a waiter in the! 
hotel ; and parole proof of the understanding of parties and of tiie I 
rules and customs of the business was offered. But it is con- . 
aidered that such ii proof is at this stage inadmissible, and the 
claim as sworn to must be held to be so far correct. 2d, Advances 
of money by the bankrupt to Scott, to the extent of £6, are 
alleged to have been made, which are sought to be credited or de- 
dacied. No proper voucher of these advances, however, is pro- 
duced, and this allegation must be held as not proved. Sd, It is 
objected that Scott's claim being wages is a preferable debt, if 
due at all, and should be so stated in the affidavit, and deduction 
made accordingly. It appears from statements at the bar that the 
claimant does not consider or claim his account as preferable, he 
not having been the bankrupt's servant at the date of the seques- 
tration, and the account being for past services ; and this appears 
to be a sufficient answer. 

The objections to Mr Christie's vote amount to an allegation 
that the full amount claimed will be found not due on a scrutiny 
and accounting. Some of the documents show that Christie did 
receive certain paymenu from the bankrupt, but none of them 
disprove the account or show that the payments had relation to it. 
At all events, even if the claimant were bound to credit the pay- 
ments as deductions, there would be a considerable baluioe to 
to which no valid ohjectiou has been substantiated, and which 
Mr Murray is entitled to have the benefit of in the question of 
the validity of his election as trustee. The objection to Mr 
Christie's tkU to vote seems untenable. Nothing has been shown 
tu prove that he is not in right of the debt on which he claims, 
and the mere circumstance that he is in pecuuiary difficulties as 
alle<;ed cannot deprive him of his le^al rigljts. 

The Sheriff-Substitute has therefore decided in favour of Mr 
Murray as duly elected trustee. 



Gth March, 18G1. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Smith.) 

Thomas Riddell v. John Wilboit. 

Principal and Agent — Agreement — Construction. — 
Circumstances in which held that an agent was not 
entitled to commission on goods sold. 

This was an action of count reckoning and pay- 
naent, in which tbe pursuer alleged that in October, 
1855, he had been engaged by the defender, as his 
agent, in the sale of liis coal, at a commission of 2} 
per cent., on all coals sold by the defender for the 
pursuer, or coals sold to customers introduced by 
the pursuer. The pursuer farther alleged that it 
was part of the agreement, that if any customers 
introduced by the pursuer wished to deal directly 
with the defender, the pursuer was to receive eight 
days* written intimation thereof, and was not there- 
after to receive any commission on coals supplied to 
these customers ; but no customers were to be can- 
vassed by the defender except those who had ceased 
to purchase coals during the pursuer's agency for 
three months, the defender not having refused to 
supply these customers in proportionate terms — 
that he was dismissed from bis agency as on 11th 
November, 1859, notwithstanding the agreement^ 
before narrated, and he claimed commission on all 
sales effected by the defender to customers intro- 
duced by the pursuer, as between 1st October, 
1859, and 81st March, 1860, or failiug to count and 
reckon, for a sum of £100. The defender had paid 
all commission due under the agreement previous to 
30th September, 1859, and in substance the defence 
was, he was entitled at any time, to deprive the pur- 
suer of his agency, and by a sound construction of 
its terms as gathered from the correspondence in 
process, the pursuer was only entitled to claim com- 
mission so long as he acted as the defender's agent. 
The record was made up by condescendence and de- 
fences, and having been closed, and parties' procu- 
rators heard, the Sheriff-Substitute pronounced this 
Interlocutor :— 

Having considered the closed record and whole process 
and huviog heard parlies' procurators thereon : Finds that 
the statements of parties on record and documents in pro- 
cess instruct : In point of fact-— ^r««, that on or about bth 
October, lb55, the defendcrengugtid the pursuer as agent for 
the sale of his coals, and in consideration of his services, the 
defender agreed to allow the pursuer a commission ©f 2 per 
cent, on all coals sold by the pursuer for the defender, or 
which the defender might supply to cu.stomers introduced 
by the pursuer to the defender so Jong as they remained with 
ihe defender : thot it was afterwards agreed between the 
pursuer and defender that, if any of the customers intro- 
duced by tho pursuer to the defender intimated their wish 
to deal directly with the defender, and not through the pur- 
suer as bis agent, the defender wos to give the pursuer 
eight days' written intimation of the said customers' wish, 
and thereafter tbe pursuer wos not to be entitled to any 
commission on coals subsequently supplied to said customer:*, 
but no customers introduced by the pursuer were to bo 
canvassed by tho defender to deal directly with him, save, 
and except those who had during the pursuer's agency 
ceased for three months to purchase the defender's cools, the 
defender not having in the meantime refused to supply said 
customers with coals on proportionate terms; Second, thut 
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on the 22nd October, 1850, the defender intimated by letter 
to the parsner that the Ghisp^ow Iron Company wished to 
deal with bimsolf directly and not through the pnrsaer'M 
ngency ; 7AtrcZ,that on the 25th October, 1850, the defender 
intimated to the pnrsner by letter that his agency would 
cease on the 11th November, 1850, and the pursuer admits 
that the defender then dismissed him from the agency, and 
sent intimation thereof to his customers; Fourlh, that the 
pursuer admits that the defender paid all the commission 
due to him for coals sold under said agreement up to 30ih 
September 1850, but he does not admit that the statement 
8U of process contains a correct account of all coals sold by 
liim for the defender, or by defender to customers introduced 
by him between that date and 11th Noreraber, 1850, when he 
ceased to act as defender's agent, nor does he admit that the 
«tAtemeni No. 80 contains a correct account of the coals sold 
to the Glasgow Iron Company for the same period, or that 
that Company ceased to take coals from the defender for 
three months, and intimated their wish to the defender to 
deal with him directly and not through the pursuer's agency : 
In law finds that under this agreement between the pur- 
suer and defender the pursuer has no right to any 
commission for coals sold by the defender, after he ceased to 
act as agent for the defender, and therefore that he has no 
title to call upon the defender to sount and reckon with him 
for any period beyond the llth November. 18d0. And before 
farther answer, appoints this case to bo enrolled for the 
court to be held on 12th September next, that parties may 
Le heard as to whether after the above findings any proof 
will be necessary : — 

Note. — ^Under the agreem^^nts between the parties which 
are contained in the correspondence in process, the pursuer 
was to receive a certain commission for acting as agent to 
the defender in the sale of his coals; the commission was 
to be paid for his services as agent, and as a matter of course 
*it must cease when these services cease. When the defen* 
der employed the pursuer as his agent, he did not do so for 
any stated period, and there can be no doubt that either 
party could put an end to their relationship as principal and 
ngont when they pleased. The pursuer does not plead that 
the defender had no right to dismiss him, how then can he 
ask for commission after he has ceased to perform the 
services for which it was paid. As to the other points of the 
case the SherifiT-Substitute wishes to know whether the de- 
fender intends to dispute the pursuer's right to commission 
on the coals sold to the Glasgow Iron Co. as shown in his 
own statement No. 80 of process, he has consigned the 
amount ; and if he does not dispute this, whether the pur- 
suer will admit the correctness of this account and also of 
the account No 86 of process; for this purpose, and if 
possible to avoid a proof and farther litigation, the case is 
sent to the debate roll. 

This Interlocutor liaying been appealed, and 
parties' procurators beard, Sheriff Sir Archibald 
Alison pronounced this judgment : — 

Having heard parties' procurators under the pursuer's 
appeal upon the Interlocutor appealed against, and whole 
process in respect the plea of the pursuer that he as having 
introduced the customers to the defender is entitled to the 
per centage on their purchases, though the agency has 
ceased is untenable in point of law. Dismisses the appeal 
nnd adheres to the findings in the Interlocutor appealed 
up'iinst. 

A't. D. T. Maci^at. Alt. J. Lockhabt. 



2d April, 1861. 
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Messrs. Wink ik Miller, in competition for TruB(cc- 
ship iu David 13oyd k Co.'s Sequestration, 



Sequestration — Statutes 16 dc 17 Vic, cap. 63. — 
19 & 20 Vic, cap. 79 — Vouchers — Corrections of 
Claims for voting. — Held incompetent to re-form a 
Claim found to be inept, which had been votei on. 
Held a Claim to be bad, where Hie Voucher i, {Bills) 
had been borrotoed ftp from a Bank who wire tJie 
onavUs holders, for t/ie purpose of voting. 

In this competition objections viere given in by both 
competitors, but, as Mr. Wink did not succeed iu 
reducing his opponent's majority, we only give the 
objections stated for Mr. Wink, and on which alone 
the Sheriff adjudicated. 

1. Claim and Vote of Cowan & Co., Paper Makers in 

Edinburgh, for £2128 5s lid. 
This vote is bad, in respect that the claimants are 
not the real and onerous holders of, or in tituh to, the bills 
or notes founded on ; and that they have borrowed the 
same from the back with which they were discounted for 
the purpose of voting. 

2. Claim and Vote of K. Mosley & Co., Pencil Manufac- 

turers, Loudon. 
Tliis claim, to the extent of £142 19s <3d, is liable to the 
same objection, which is here held as repeated. 

3. Claim of Stewai't & Brown, Paper Makers, Glasgow. 
(1) To the extent of £398 Is 9d, this claim is uuvuuched, 

the bills or notes founded on not being produced. (2). To 
the extent of the balance, it is liable to the same objection 
as tliat of Cowan & Co., which is held as repeated. 

4. Claim of John Craig & Co., Paper Makers, MoiTat 

Mills, near Airdrie. 
To the extent of £287 5s 6d, this claim is uuvouchod, the 
bills or notes founded on not being produced. To the ex- 
tent of the balance, it is liable to the same objection as that 
of Cowan & Co., which is held as repeated. 

5. Claim of AValter Cairns, Stationer and Lithographer, 

Glasgow. 
No voucher whatever is produced. 

6. Claim of Spiers Brothers, Wholesale Stationers, London. 
Except to the extent of £171 Is, this claim is bad, in re> 

spect that the claimants arc not the real holders of, or in 
tituU to, the bill or note founded on, and that they have 
borrowed the same for tbe purpose of voting from the bank 
with which it was discounted. 

7. Claim and Vote of the Bollam Paper Making Co., 

Paper Makers, East Betford, Notts, for £300 9s 4d. 
This Claim and Vote is bad, in respect (1), that the 
claimants are not described as a Limited Comjiany in terms 
of the statutes as to the constitution and registration of 
Joint Stock Companies. (2 ^ That the mandate is not 
signed, or insufBcientljr signed, at least not signed in terms 
of the articles of association and contract of the Compan3'. 
(3). That the proper evidence of the registration and in- 
corporation of the Company is not produced. 

8. Claim and Vote of the said Bollam Paper Making 

Co. for £588 178. 
This claim is liable to the same objections as the other 
claim of the same Company last above stated, which arc 
here held as repeated. 

9. Claim ana Vote for J. Cooke & Sons, Wholesale Sta- 

tioners, London. 
The affidavit is altered and vitiated by deletions, erasures, 
and interlineations in eUentialibtu. 

10. Claim and Vote for Thomas De La Bue & Co., Whole- 
sale Stationers, London. 

This Claim and Vote is bad to the extent of £33 4s Id, in 
respect that the bill or note founded on is not produced. 

11. 'Claim and Vote for William Milncr, surviving 
partner of the firm of Thomas Miluer & Son, Patent 
SSafe Makers. 

This claim is bad, in respect (1), that the claimant is 
not designed, at least not I'uIIy or suiHciently deingncd, 
in the affidavit ; and (2), that the claimant is not the real 
holder of, or in titulo to, ihe bills or notes founded on, and 
that he has boiTOwed the same, for the purpose of voting, 
from the bank with which they wer« discounted. 

12. Claim and Vote for liobert iJoiiald, Buukbiudcr in 
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GlasTOw, as Factor for the Tnuteea of Andrew 

Bonud, jBookbinder there. 

(1), An affidant by a factor is not sufficient to authorise 

a vote. (2), No factory is produced. (8), The trustees are 

not named or designeo. (4), The trust deed, or other 

deed in their favour, is not jffoducedt 

13. Claim and Vote for Thomas J. & Joseph Smith, 

Wholesale Stationers, London. 
(1), No bill, note, or other voucher of debt) is produced. 
(2), The affidavit is signed by a Company. 

On the mutual objeotionsof the oompetitora, their 
agents were beard, thereafter the Sheriff pro- 
nounced a judgment, finding that the competitor 
Miller had been duly elected trustee^ and he ap- 
pended the following 

NoTB.— -At the meeting for the election, the votes for Mr. 
Miller amounted in value to the sum of £9095 178 4d, and 
those for Mr. Wink to the sum of £5372 Ss lid, giving the 
fonner an apparent m^ority of £3723 10s 0d. Upon the 
scrutiny before the Sheriff, and after diligence for recovery of 
writings had been granted to both competitors, the foUowmg 
votes for Mr. Miller were held bad, either in whole or in part : 
— 1st, The vote of Cowan & Co., claiming for £2128 5s lid, 
to which the objection that the claimante were not the real 
and onerous holders o^ or t« tUtdo to the bills or notes found- 
ed on, and that they had borrowed the same from the banh, 
in which they were discounted, for the purpose of voting, was 
sustained of consent to the extent of £1000 lOs €d, and was 
also sustained after argument to the further extent of £269 
2s 7d, in respect that whilst the meetine for election, at 
which the claimants voted, was held on uie 6th Februaiy 
last, the writings recovered instruct that the said bill for 
the above amount, which had been discounted by the 
British Linen Company's Bank, and was held by them, was 
not paid by said claimante sooner, at all evente, than 9th 
February, and the affidavit of Cowan & Company is dated 
the 2d February, so that neither at the date of said affidavit, 
nor at the date of the meetintf, were thev vested as creditors 
in a right to said bill. 2d, The vote of Stewart & Brown, 
claiming for £551 15s 9d, to which the objection that the 
claim was unvouched to the extent of £398 Is 9d, was sus- 
tained of consent, and the vote was further reduced to the 
extent of £153 148, in respect it was instructed by the 
writings recovered that the bill which vouched that amount 
was in the hands of the bank by whom it had been dis- 
counted at the date of the claimants* affidavit, who were 
therefore not entitled to depone at said date that they were 
creditors on said bill. 3d. The vote of John Cnig & Co., 
claiming for £507 16s, to wbich the objection that the 
claim was unvouched to the extent of £287 5s 6d, was sus- 
tained of consent. 5th, The vote of Walter Cairns, claim- 
ing for £66 168 4d, in respect that no detailed account, and 
no voucher was produced with the affidavit, Mr. Miller 
moved still to be allowed to give in a deteiled account 
under the provisions (sec. 51, of 19 and 20 Vict. c. 79) of 
sec 7 of tne 16 and 17 Vict. cap. 53; but the Sheriff de- 
clined to accede to the motion, in respect thitt although 
amendmente may be competently allowed where an affidavit 
is defective, in consequence of not being "framed " in the 
manner required by the Act, the said section does not seem 
to give any authonty for validating an inept vote by per- 
mitting the subsequent production of vouchers, which re- 
quired to be produced before the vote was given. 6th. 
The vote of the Bollam Paper Making Company, claiming 
for £300 98 4d, under one affidavit, and for £507 18s under 
another, disallowed in toto, in respect there is no sufficient 
mandate produced with either affidavit, seeing that although 
the claims are sworn to by an alleged individualpartner of 
the firm, the mandates bear to be granted by " The Bollam 
Paper Making Company, Limited, ' while the Company is 
not so described in the body of the affidavit, and no evi- 
dence of its registry and incorporation is produced, and 
nothing to show that such a signature was competent to, 
or binding on, the Company. 7th, The vote or Thomas 
Do La Bue & Company, claiming for £83 17s 3d, registered 
to the extent of £33 4s Id, in respect that no voucher was 

f reduced to support that iteill. 8th, The vote of Bobert 
>onald, claiming for £22 128 2}d, the objections to which 



were sustained of consent; and 9th, The vote of Thomas 
J. & J. Smith, claiming for £98 8s 8d, admitted to be bad to 
the extent of £64 15s 7d. The etamdo amount of these de- 
ductions from the votes for Mr. Miller is £3180 10s, which 
being subtracted from his apparent majority of £3723 10s 
5d, left him still a majority of £543 Os 5d. It was con- 
tended for Mr. Wink that the same objection, or nearly so, 
which had been sustained to a large extent to the votes of 
Cowan & Company, was applicable to the votes of William 
Milner, or Thomas Milner & Company, claiming for £1517 
16s Id, on bills in which the olaimanto were alleged not to 
be vested at the time of voting, but to have merely bor- 
rowed them from the bank who neld them. A Commission 
was granted to Liverpool for the recoverv of writings to 
instruct this objection ; but the Sheriff held that the docu- 
ments so recovered instructed that Milner it Son authorised 
the bank, on 2d February last, to i^j themselves the said 
bills, though not then aue, by debitmg Milner & Son with 
them in their account with the bank, and that the bank 
acceded to this mode of settlement ; and having debited the 
bills accordingly, gave them up unconditionally on said 
date to the clumants, in consequence of which thev were 
the legitimate creditors on the bills, both at the date of 
their affidavit, which was emitted on the 4th February, and 
at the meeting of the 6th, when they were produced. Mr. 
WinkL therefore, having failed to succeed in cutting down 
Mr. Miller*s votes to a greater extent than that above set 
forth, the latter fell to be declared Trustee, without the 
necessity of entering into the consideration of his ol^MtioikS 
to the votes for Mr. Wink. 

For MiUer-P. M'LsoD. 
For Wink— J. Naismith. 
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4tii AFRiLy 1861. 

SHERIFF COURT, GLASGOW. 
(Mr. Sheriff Sxith.) 

M. P. M'Eenzie Aim Others v, Patebson (Napier *s 

Trustee) akd Others. 

Bankruptoy — Trustee, and Law Agent — Competi- 
tion. — A Bankrupt waa aequetlrateiin 1839 j while 
unditcharged he became entitled to a sum of money^ 
which, however, rehired the eervioee of a law agent 
to reooner : In a competition between tJie triutee and 
the law a gent for the fund, the truatee prrferred. 

George Napier became Bankrupt and was seques- 
trated in 1848 under the Bankrupt Act 1839. Tlie 
claimant Paterson was confirmed Trustee, and the 
seqfuestration still subsists. Napier while undis- 
charged went again into business, as the claimant 
Clark alleged with the knowledge and consent of the 
other claimant, Paterson ; and in 1857, during the 
course of such business, became creditor of a party 
to the extent of upwards of £100. lie employed 
Clark as a law agent to recover the debt, by whose 
instrumentality funds sufficient to meet it were se- 
cured, and formed the fund in medio in this mul- 
tiplepoinding. The competing claimants were Pater- 
son as trustee in the sequestration, and Clark, who 
bad constituted his claim for the professional services 
by means of which the fund was secured, and had 
used arrestments. Napier having been held con- 
fessed, Paterson applied to the Lord Ordinary 
under section 81 of the B&nkrupt Act, and with- 
out opposition, obtained a deliverance dedaring 
all right in the fund to be vested in him as of the 
date of the acquisition by the bankrupt. 
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Clark olumed the amotmt of his aoooont oat of 
the fond, pleading that he was prefenble to the trus- 
tee, beeause the fund was the result of his labour, 
and because the bankrupt was allowed to deal with 
the i^rld with the trustee's knowledge and consent 
for a series of years as a disohaiged ]Mirty capable of 
entering into ordinary business transactions. He re- 
lied on ChriMtie, 19th December, 1835. 

Paterson, the trustee, claimed the entire fund un- 
der reservation of the competing claimant's right to 
dum preferably or otherwise in the sequestration. 
He maintained that, under the Bankrupt Act, the 
fund, though an aoquisitiou subsequent to the seques- 
tration, was vested in him to the same eBeat as if it 
had belonged to the bankrupt at that date ; and that 
under Gordon t. HiUar, 12th January, 1842, he was 
entitled to be preferred in the first instance. He 
also held that his competitor should have opposed 
the Lord Ordinary's decree, wMch was now final ; 
and that the case of Christie did not apply in the 
circumstances, and in the face of section 81 of the 
subsequent Bankrupt Act» under which the seques- 
tration proceeded. The Sberiff-Subititute pro- 
nounced this interlocutor:— 

HsTicg eonsidered the closed record ind whole pro- 
cess : Finds the noninal raiser liable only in once |uid 
single paymcDt of the fond in medio; and in respect 
he has consigned the same, exoners and dischsrges 
him from all further claims: Finds him entitled to ezpen- 
setf : Finds the real raiser also entitled to the expenses of 
rrtising and bringing this action into Court, both from the 
f and <fi fiudio. And having considered the claims of parties, 
and having heard parties' prooarators thereon : Finds that 
the ftind in medio consists of a dividend dae to the eommon 
debtor, George Napier, bj the nnminal raiser as trustee ^r 
behoof of the creditors of John Walker, sometime merchant 
in Olaagow : Finds that the estates of the common deotor 
Napier were sequestrated on 5th January, 1848, in terms of 
the Bankrupt Statute, 3 & 8 Vic, c 41, and the claimant 
Andrew Paterson was duly appointed and confirmed trustee 
on his sequestrated estate ; that Napier's sequestration stiU 
subsists, and Paterson is still trustee on his sequestrated 
estate: finds that the fund in medio having become due 
nnd payable to Napier after the date of his sequestration. 
The claimant Paterson ss trustee applied by petition to the 
Lord Ordinaiy of the Bills in terms of see. 61 of said Statute, 
3 & 3 Vict., 0. 41, on- l^th November, 1850 ; he obtained a 
decree on said petition declaring the fund in medio to be 
vested in him as at (he date of the acquisition thereof by 
the common debtor: therefore ranks and prefers the claim- 
ant Andrew Paterson to the whole balance of the Aind in 
medio after deducting the expense's found to be due to the 
Doruinal and real raiser of the action; reserving to the other 
jarties their right to claim either preferably or otherwise 
under the sequestration : Finds the claimant dark liaUe in 
the expenses incurred by the claimant Paterson in the eom- 
petition: appoints accounts of expenses to be given in, and 
when lodged, remits to the auditor to tax, and report, and 
dtfuema. 

This interlocutor haying been appealed, and 
parties heard, 8ir Archibald Alison pronounced this 
judgment:— 

Having resumed consideration of this case, along with the 
debate under the appeals and considered the claims for the par- 
ties, closed record, interlocutor appealed from, and whole pro- 
cess: in respect the common debtor Napier had not obtained 
his discharge under the sequestration of his estates, which was 
awarded in 1848, prior to the fund inmedio being acquired by 
liim, and said sequestration still subsists: in respect, under the 
B mkrnpt Act 2 & 8 Vict., c. 41, sec. 81, it is deohired that ** ir 
" Any estate, wheruver situated, shall, after the date of the 
** sequestration aui befura th^ bankrupt lias obtained his dis. 



^charge, be acquired hy him, or descend, or eome to himt 
" the same shall ipeojmre tall under tha sequestration, and 
" the fbll right and interest accruing thereon to the bankrupt 
'* shall be held as transferred to and vested in the trustee aa 
- at the date of the acquisition thereof;" in respect the fund 
in medio becsme due and payable to the bankrupt and com. 
moi. debtor Napier, aftor the date of the sequestration; and 
the claimant Paterson, aa trustee on his estate, under an 
application at his instance, obtained the decree lh>m the 
Lord Ordinary on the Billa prodaeed, dated 14tb November, 
1850, declaring in terms of section 81 of the Bankrupt Act, 
9 A 8 Viet, c. 41, the fVmd in wiedio to be Tested in him, as 
at the date of the acquisition thereof by the common debtor: 
and in reroect of the claimant, IfV Clark has a i>reference 
upon the fund in medio in consequence of his having made 
the Aind available, or otherways, it will be aompetent to him 
to claim the same under the sequestration, and he nnat 
make out his preferable claim thereon, if he baa such : Ad- 
heres to the interlocutor appealed from, and dismjasea the 
sppcaL 

For claimant Psterson— B. B. AuM>. 
For claimant dark^-jAiiXB MusnocB. 
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B. W. CBOsniirAiTi v. Smith k Wiuskkxd, H i 

contra. 

Beconvention. — I%e dodritie of ReeonvenHon hM 
equally applicable where the CourU are in dffererU 
Countiei, or juriedidUmi in the §ame CowUrp or 
Kingdom at in diferent Kingdome, — 

B. W. Cbosthwaiti, Ironfounder in Falkirk, (the 
defender in this action,} raised an action in this 
Court against Smith k Wellstood, Stoye Manufiic- 
turers in Glai^w, for £49 8s. lOd., the price of 
goods manufitctured bj them. In defence, it was 
pleaded inter alia^ compensation to the extent of 
£26 per account, which is as follows:— 

Ohogow, May 81, 1860. 
Mr H. W. CaoBTHWAXTB, 

To SnTH & WSLLBTOOn, 

88 Union Street, Olssgow. 

To 1 set of working patterns prepared and cleaned 
up to onr order from oar original wooden pat. 
tern of the Mew Pattern Farloor StoTC. Tha 
preparation and cleaning of which worsting 
patterns have been paid for l^ ns to yon, bat 
which articles yoa refuse, and haTC failed to 
deliTertous, •• •• .. i?5 

Compensation (1) on account of the abora 
working pattema being unwarrantably and 
fraodulently retained by you, in respect the 
same are liable to be used after the expiration 
of onr registration of the design : productioa 
of such goods being obtainable fhmi original 
working patterns only ; (3) in respect of the 
dnmsge sustained b^ us through your fiilurs 
to deliTcr the same, •• •• 91 

JiM 

Smith k Wellsiood then raised the present actkn 
to constitute the claim pleaded in oompeusatiou iu 
the first action. 

Crosthwaite pleaded as a preliminary defence 



as a 

— ''That the defender carri^ on 
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** has his only residence in Falkirk, in the county 
"of Stirling; he has no place of business in 
"the county of Lanark.'* — That, in these circum- 
stances, he was not subject to the Jurisdiction of the 
Sheriff of Lanark. 

Smith k Wellstood answered that, admitting 
the defender's residence and place of business 
to be in Falkirk, he was sueing the pursuer in 
this Court for an account for goods supplied and 
work done in the course of the same transactions out 
of which the present claim arises, to which action 
the claim now sought to be constituted has beeu 
pleaded as a counterclaim, that in these circumstances 
the defender was subject to the jurisdiction of this 
Court 

Mr Sheriff Bell having heard agents of parties, 

pronounced the following interlocutor : — 

Having heard porties' procurators and reviewed the whole 
prccess : Finds that the parsners admit the truth of the 
statement in the defences, that the defender carrier on busi- 
ness and hai his only residence in Falkirk, in the county of 
Stirling, and has no place of business in the county of 
Lanark. But the pursuers aver that the rule actor uquitur 
forum rei, and that this Court has no jurisdiction over a 
party domiciled in another county, is obviated by the cir- 
cumstance that the defender is sueing the pursuers in this 
Court " for goods 8nppli«»d and work done in the course of 
**the lamo transactions, out of which the present claim 
'*ariM8, to which action the sum now sued for has been 
" pleaded as a counter claim," and, therefbre that the doctrine 
of reconvention applies; but finds that the said doctrine 
applies exclusively to the case of foreigners or natives domi- 
ciled abroad who are held to render themselves liable to the 
jurisdiction of the Court in this country into which they have 
themselves come as pursuers, if an incidental claim or coun« 
ier-action aiises out of the suit, and ** this rule," as is cor- 
rectly stated in Barclay' Digest, voce Beconvention, '*has no 
" place between natives residing in different loeal jurisdic- 
tions: " Therefore, sustains the preliminary defence, that 
this Court possesses no civil jurisdiction over the defender, 
and dismisses the process : Finds the pursuers liable in ex- 
penses, of which allows an account to be given in, and re- 
mits the same to the auditor to tax and report, and decerns. 

This interlocutor was appealed, and parties having 

been beard, Sir Archibald Alison pronounced this 

judgment : — 

Having heard parties* procurators under the pursuers' 
appeal upon the interlocutor appealed against, aud made 
avizandum, and considered the preliminary defence and 
whole process : Adhei-es to the interlocutor under review in 
so far as it finds that the present action is one arising out 
of the same transaction as that founded on in the action at 
the instance cf the defenders against the present pursuers; 
and that the amount sued for in this action is a counter- 
claim to that in the other action at the instance of the pre- 
sent defenders in this Court, and that the doctrine of recon- 
veotion applies; but on the finding that said doctrine applies 
exclusively to the case of foreigners or natives domiciled 
abroad : Finds that the principle of the law admitting the 
doctrine of reconvention, viz., to avoid the double expense 
of discussing or trying the merits of the same claim in sepa- 
rate Courts at the same time, is equally applicable where 
these separate Courts are in different counties, or jurisdic- 
tions in the same country or kingdom as in difi'erent king- 
doms: Finds that the principle of the law being thus in 
favour of admitting the doctrine of reconvention, there is no 
authority from any decision of the Supreme Court, for hold- 
ing that it applies only to the caf^e of foreigners or natives 
domiciled abroad, or in different kingdoms : therefore alters 
said findini;, and repels the preliminary defence that the 
Court has no civil jurisdiction over the defender, sustains 
the action and remits to the Sheiiff- Substitute to bear 
parties* upon the merits of the cause, and do further therein 
as to him may aeera just. 

Act, J, M, BOBEBTSON. Alt, J. LOCKHART. 



16th April, 18G1. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Bell.) 



JoHX M'CoLL V. Benjamik Simoxs. 

Merchant Shipping Act, 1654 — 17 k 18 Vic, 
c. 104, Bees. 296 & 298 — Collision. — In an adion 
for recovery of the veUue of a vesael and cargo sunk 
in eomequence of a collision, found on a proof tliat 
there had been faults on both tides, and eguallif 
divided, and therefore held that no damages toere 
due, {contrarg to the old Admiraltg rule, UmI 
the damages were divided) and action accordingly 
dismissed. — 

The Pursuer was the owner of the sloop ** Matilda 
M-Coll," the Defender of the 8 8. •* Rebecca." Ou 
the evening of 11th April, 1S60, the ** Matilda 
M*Coir' was on a Toyage from Ballachulish to 
Glasgow, loaded with a cargo of slates, and when off 
the Cumbraes she was run into by the 8.S. *' Rebecca,'* 
then ou a voyage from Glasgow to Oporto, whereby 
the *' Matilda M'Coll '* and cargo became a total loss. 
The accident was averred to have been occasioned 
'' by the want of skill, negligence, or other fault, of 
" the master and crew of the ' Rebecca.* " 

The Pursuer in the action concluded for payment 
of (I.) £450, the value of the sloop, (2.) £65, the 
value of the cargo of slates, (3.) £11 Ss. the freight 
of the sloop for the voyage ou which she was then 
engaged, and (4 ) £/)0, the value of the stores, 
expenses incurred, and loss and damage sustained bj 
losing the use of the vessel. 

The Defence was — Preliminary — Averments not 
relevant to infer the conclusion. Ou the merits — a 
denial of the Pursuer's averments. 

The record was closed on the summons and 
minute. 

On the Preliminary plea the Sheriff-Substitute 
pronounced this Interlocutor which was acquiesced iu 
by both parties:-— 

Having heard parties' procurators and reviewed the process, 
sustains the preliminary defence so far, and finds that it is 
not relevant to allege, as is done in the summons, that tho 
loss of the sloop ** Matilda M'Coll," and its cargo, was owing 
to some "other fault " than that of want of (ikill, or negli« 
gence of the master and crew of the steam ship "liebecca," 
:ieeing that the terra, "other fault"* is too vague, and might 
mean a fault of a willul description, for which the delender, us 
owner, would not be liable: But quoeul uZ<ra, repels said 
defence; the pursuer being restricted on the evidence to be 
adduced by him to proof of want of skill or negligence, on 
the part of the said roaster and crew, and before farther 
answer allows tho pursuer a proof accordingly, and to the 
Defender a conjunct probation: grants diligence against 
witnesses, and havers, &c. 

Proof was thereafter led by both parties, and 
farther probation having beeu reuouuccd, the Shcriti- 
Substitute prououuced this Interlocutor: — 

Having heard parties' procurators, and resumed considera- 
tion of the proof, productions, and whole process: Finds 
ihot the pursuer's vessel, tho "Matilda M'Coll," was a 
sloop of twenty«nine tons, and her crew consisted on the 
lltb cf April last of a master, a mate, and one senman : 
Finds that the defender's screw.&teamer, ** Rebecca," is a 
vessel of one hundred and thiily-scven tons, and her crew 
03 said date, including mastci* and mate, coubisied of lour- 
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teen men : Finds that between 8 und p.u. of said day, the 
Eebecoa was proceeding down the Clyde on a voyage to 
Oporto in the channel between the Cnrabme Islands and 
Bute, and the Matilda M'CoU was eoming np the same 
channel on her way to Olassrow with a cargo of slates from 
Ballachnlish : Finds that the Rebecca was steaming down 
at the rata of about six knots an hour, and Che Matilda 
M'Coll was coming up before the wind, which was light, 
with all her aaili< set, at the rate of about a knot and a half 
or two knots an hour: Finds that both the steamer and the 
sloop carried the customary lights, and when they were 
two miles distant from ea h other the lights of each were 
Tisible from the vessels respectively : Finds it proved that 
at this time the Rebecca was a little towards the Cumbrae 
side of mid-channel, and that the Matilda M*CoIl was very 
near mid-channel, so that, as the vessels neared, the Be* 
hocca was a point or thereby on the sloop's starboard side : 
Finds it also proved, tbst the wind being abont south, was 
off the Cumbrae shore, and was light, andit would have been 
diflScnlt for the Mstilda M'Coll to have ported without losing 
her head. way: Finds that in these circamstances the 
steamer was the dominant vessel, and had the command of 
the water, and it was the duty of the master of the sloop to 
watch her lights, and to he guided in his own steering by 
the course she took : Finds that it is enacted by the 20nth 
section of the Shipping Act, 17 & 18 Vic, cap. 104, that 
whenever any ship, whether a steam or sailing vessel, pro- 
ceeding in one direction meets another ship proceeding in 
another direction, the helm of both ships shall be put to port, 
so as to pass on the pert side of each other ; if, hy failing to 
do this, and continuing their respective courses, they \^ould 
pass so near as to involve any risk of a collision, or unless 
the circumstances of the case are such as to render a depar- 
ture from the rule expedient : Finds that this enactment 
does not prescribe any positive and invariable line of con- 
duct, but, on the contrary, leaves a large discretion to those 
navigating the respective ships ; and, in point of fact, it is a 
common practice for vessels proceeding in opposite direc- 
tions in channels two or three miles broad, like the channel 
in question, to pass each other on the starboard side: Finds 
that if the master of the Rebecca resolved, aft-^r seeing the 
Matilda M*Coll, to pass her on the port side, she being then 
on his starboard, it was his duty to have altered his course 
and to have ported his helm when still at such a distance 
from the sloop as to have enabled her to have seen distinctly 
what his intentions were, and to have directed her course 
accordingly. But finds it proved that the helm was not 
ported on board the Rebecca, nor her course altered till 
she was so nearly abreast the Matilda M'Coll, on her star- 
hoard side that her red or port light was no longer visible 
from the sloop, and that then, instead of holdiog-on, in 
which case she would have passed about a quarter of a mile 
on the starboard side of the sloop, she suddenly ported her 
helm, and soon afterwards put it hard a-port, and thus ran 
stnu'glit into the Matilda M'Coll, and struck her upon the 
starboard quarter, about three or four feet from the stem, 
cutting her down below the water edge, in consequence of 
which the sloop filled and sunk with her cargo in a few min- 
utes thereafter : Finds it also proved that if the helm of the 
sloop had been ported after the Rebecca ported, the vessels 
could not have got to thel port sides of each other, but on the 
contrary, would have met in the bows, and that therefore 
the master of the Matilda M'Coll did the best thing he could 
do in the circumstances when he endeavoured to keep her 
away liy starboarding his helm : Finds upon the whole case, 
and under reference to the annexed note, that the pursuer 
has proved his averment that his said sloop was mn 
down and sunk with its carso " by the want of skill, negli- 
"gecce, or other fault of the master and crew of the Re- 
" becoa :" Finda it also proved that the Matilda M'Coll at the 
time she was so sunk was worth, as near as can be ascer- 
tained, taking her age and condition into account, and includ- 
ing sails and appurtenances, the sum of ^£160, that the 
cargo was well worth £Gb lis. conform to Bill of Lading No. 
25, and that the freight for the voyage was ^'11 8s. mnking 
in all the sum of Two hundred and thirty six pounds 
nineteen shillings sterling : Finds the df'fender liable to the 
pursuer in said sum, with interest as libelled, and to this 
extent repels his defences, bnt gvoad vJtra assoilzies him : 
Finds said defender also liable in the pursuer's expenses. 



allows an account thereof to be given in, and remits the same 
to ^he auditor to tax and report, and decerns. 

Note. — The case for the pursuer is, that the defender's 
steamer did not alter her course till she was about a quarter 
of a mile distant from, and abreast with the Matilda 
M'Coll, upon her starboard side, and that if she had con- 
tinued her course, the two vessels would have passed clear 
at that distance, but that, instead of doing so, she suddenly 
ported her helm, and then put in hard a-port, and thus ran 
into the sloop notwithstanding her attempt to keep away, 
which was the only thing she conld do in the eironmstances. 
The case for the defender, on the other hand, is, that the 
Rebecca began to port when abont a mile distant from the 
sloop, with bows on to each other, and that she would easily 
have got to the sloop's port side, so that the vessels would 
have passed each other on their port sides if the sloop's 
helm, instead of being starboardeid, had been ported, aa it 
might and should have been about the same time that the 
steamer's was. As is usual in all such matters, there is a 
great deal of conflicting evidence, but the two most impor- 
tant, because the most neutral and reliable witnesses, are 
the master and mate of the schooner Glencaim, which was 
coming up the Clyde immediately in the wake of the sloop. 
They necessarily saw all that took place, for they were 
watching the steamer as anxiously as the master and mata 
of the sloop were, and this neutral testimony is entirely 
favourable to the pursuer. Hugh Young the master of the 
Olencaim, depones that he had the Matilda M'Coll in view 
all the way from the Pladda Light to the Cumbrae Islands, 
and that when they passed the Cumbrae Lights the Olencaim 
was notmore than a quarter of a mile astern of the sloop. About 
nine at night captain Young saw the lights of the steamer 
coming down channel, about three miles off. He depones— 
" She was on the starboard side of our schooner and of the 
Matilda;** "hod she kept on her course she would have 
passed the Matilda, and us on our starboard side, I think, 
more than a quarter of a mile distant from us. When the 
steamer was abreast, as I thought, of the Matilda, she 
altered her course by porting her helm, which made her 
run towards the Matilda, and her doing so led me to sup- 
pose that she was a tug steamer going to speak the Matilda, 
and in consequence of this I said to the men on deck — 
* There is a tug going to the sloop ; is our rope ready, as she 
will tow both us and the smack up.'" The same witness 
farther depones — "At the time the steamer ported her 
helm and steered towards the smack, it was impossible for 
the smack to get to the port side of the steamer, because, 
as before deponed to, the steamer was about abreast of her." 
** If the sloop had ported her helm, the result 
would have been, as I think, that they would have met 
in the bows instead of the sloop's quarter." The whole of 
this evidence is substantially repeated by the mate, John 
Mathieson. It also tallies exactly with that of the master, 
mate, and seaman, of the Matilda M'Coll. Donald M'Far.ane, 
the master, states that the wind fell considerably after he 
reached the Cumbrae Islands, and that he would not be 
then sailing at more than two knots an hour; that he 
saw by the steamer's lights she was coming down on his 
starboordbow; thatbye-and-bye her port lights disappeared, 
which showed that she was all clear of the Matilda on the 
starboard side ; that he remarked at the time to the mate 
that they were all right now; that almost immediately after 
this the steamer ported her helm, whi<th brought her three 
Ughts again into view; that when she did this she was about 
a quarter of a mile distant, and the bowsprits of the two 
vessels were abreast of one another; that there was very 
little wind at the tiJUe, and the sloop had all sails drawn up 
tight ; that his first idea when he saw the steamer porting 
her helm was that she was going to hail them; that be 
could not possibly have got across the steamer's bows by 
porting his helm, and that he therefore, as the only chance 
of getting away, ordered the helmsman to starboard, which 
was done, but the steamer, neverthelevs, struck the Matil- 
da's starboard quarter. The mate John M'Master, and the 
seaman John M'Lean, who was at the helm, concur withaud 
support this evidence in all respects. M'Lean adds: — 
" The wind was bare, and I was keeping the sails full and 
by — that is, I could not go farther east (towsrds the Cum- 
braes) without the sails losing the wind. The sails were 
just almost ftill, steering as I was doing." In addition to 
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all this testimony, which is in itself so eonsistent and dis- 
tinct, the puraner has addaoed two seamen, Donald Grant 
and Hugh M'Lean, who on the night in question were hands 
on board the Rebeoca. From the evidence of Grant it appears 
that the lights of the sloop were distinctly seen about two miles 
off; that Uie Bebeeca was steaming out upon the Cnmbrae 
side of the channel, that at the time the orders to port and 
hard-a-port, were given, only the green or starboard light of 
the sloop was visible; that the witness was astonished at 
the order to port, and said at the time to the second mate, 
** My goodness I you will go foul of this vessel if yon take us 
this way;" and finally, that, ** according to the way the 
sloop was going when we ran into her, we would have passed 
her Areely had we kept on our course instead of porting." 
The other seaman, Hugh M'Lean, was below prior to and at 
the time of .the collision, bat ran on deck the moment it 
took place, and he then found that, *'ihe ship's head lay 
direct to Bute and her stem to Cumbrae," which exactly 
confirms Donald Grant's deposition, that *' the putting our 
helm hard-a.port had the effect of making our vessel go 
straight across the Channel from the Cumbrae to the Bute 
side, and in doing so we struck the sloop just a little before 
the stern." Now, on the other hand, the evidence for the 
defender, besides that it is almost exclusively derived from 
the master, boatswain, and one or two seamen on board the 
Bebeeca— whose statements fall to be Uken eurn prano'— is 
not in itself so consistent, simple, or intelligible as that for 
the pursuer. The account given by the roaster, Thomas 
Butler, to which his boatswain for the most port adheres, 
iff, that he saw the sloop's lights about a mile and three- 
quarters off; that he was then steaming out near mid-chan. 
nel, but a trifle to the Cumbrae side; that he kept on his 
course after this for a mile or three-quarters; that he 
then ordered his helm to be ported, which was done, 
and that he shortly thereafter lost sight of the red 
or port light of the Matilda, when he immediately 
ordered his helm hard-a-port, and the engines to stop, and 
back her full speed, but as this did not at once stop the 
wny of the Kebecca, the colliKion took place; that if the 
sloop had ported when the Bebeeca ported she would have 
passed nearly a mile on her port side, and that " even if 
she had kept her course, she would have passed us nearly 
half-a mile dear." It is difficult to understand this: but 
the witness gets into still deeper confusion. On the pur- 
suer's cross-examination, he says :—*' Supposing I see my 
sseamer passing a sailing vessel on the starboard side with 
a good berth, say three points, I consider it my duty to keep 
on the starboard side, and to starboard a little more to let 
her see how I am steering ; and I would not consider it right 
to go to the port side, as that would be courting collision." 
This evidence was evidently fatal to the defender's cose if, 
as all the pursuer's witnesses had deponed, the two vessels 
were mutually on each other's starboard side as they ap- 
proached. At a subsequent diet, therefore, the master of 
the Rebeoca, for the first time, took up the ground that the 
sloop wasall along on his portside, and depones as follows:~- 
" When I first saw the Matilda M'Coll's lights she would be 
about half a point on our port bow, and distant about a 
mile and three quarters; and, after sailing about throe 
quarters of a mile, I put our helm to port, having still two 
of her lights in sight, and brought her four points on 
our port bow. I stUl kept my helm to port from 
three to five minutes, during which the steamer was 
paying off all the time about half a point a minute, so that 
at the end of about four minutes the Matilda M'CoU was 
about fonr points on our port bow, and I then lost sight of 
her red light She would then be about half a mile off. 
Thesloop would lose our green light when about half a point 
on our port bow, and immediately after I ported." Now, 
it is not only in evidence that neither the Glencairn nor the 
Matilda ever lost sight of the Rebecca's green light, but, 
considering that the sloop was going barely two knots an 
hoar, while the steamer was going about six, it is quite in- 
explicable how any collision could take place, if the above 
statement were correct. Accordingly the pursuer has ad- 
duced two witnesses of great nautical experience, viz. 
Andrew Small, Examiner of Navigation for the Clyde ports 
for the Board of Trade, and Robert Crawford, Shipping 
Master, who hoth depone that they had read the evidence 
of the master and boatswain of the Rebecca, and that, ao- 



eording to their account of the eirenmstances, a eollidon 
was impossible. In addition to this, one of the defender'a 
own witnesses, namely, John M'Callum, the steward of the 
Bebeeca, directly contradicts the master and boatswain's 
testimony in a most essential particular. Having gone 
below, "I heard," he says, ** the captain singing out, 'Port,' 
and immediately after I heard the second mate say * Port.' 
About two minutes after this I heard the captain sing out 
* Hard a port.' I ran on deck, and by the time I got to the 
head of the companion ladder we had struck the sloop," 
By this evidence, which the Sheriff-Substitute believes to 
contain the truth, and which exactly tallies with that of all 
the pnrsner'a witnesses, not more than fonr or five 
minntea elapsed between the time the order to port 
was given and the collision. If the vessels had 
been a mile asunder when the Rebecca first potted, 
the interval between ordering the helm to be ported and the 
oollision wonld have been considerably longer; but if they 
were only a quarter of a mile distant from eaeh other, then 
the time wonld be as stated by the above witness. The 
only nentral witness adduced by the defender ia Charles 
M'Kinnon, who was a seaman on board the Glencairn; but 
it wonld have been better for the defender had he dis- 
pensed with his testimony, for it is so utterly contradicted 
by his own master and mate, and is in itself so entirely im. 
probable, and even absurd, that there is reason to fear the 
witness was, for some reason known to himself, only a too 
willing one. As a sample of his evidenoe it is enough to 
point out that M*Kinnon says the Matilda M'Coll was two 
miles and a half a-head of the Glencairn at the time of the 
collision, and yet he distinctly beard the order to port, and 
hard-a-pot t, given on board the Rebecca, which must have 
been a good deal Airther off according to his statement. It 
may be right to notice, in conclusion, that in actions of 
damages for loss sustained by collision at sea, the rule of 
law is that where there are faults on both sides the loss falls 
to be equally divided — (Abbott on shipping, p. S83; Le Neve 
and otliers. Shad's app., vol. 2d, p. 39d; and Clyde Ship- 
ping Co., 3d Juno, 185U.) But the Sheriff-Substitute, after 
a careful consideration of the whole case, has been nnable 
to find that any fault was impuuble to the Matilda M'CoU, 
and is of opinion that those in charge of the Rebecca are 
exclusively to blame for a sudden, unexpected, and nn- 
neccessary alteration of their course when too late, in conse- 
quence of which the sloop, unavoidably on her part, waa 
run down. Perhaps the true reason why this line of con* 
duct was adopted may be discovered in an incidental state, 
ment made by the master of the Rebecca in the course of 
his evidence. He snys >^" Just before the collision I saw a 
schooner abremit of the aloop, near the Cumbraes and some, 
other vessels behind her." It may have been with the view 
of giving these other vessels a clear berth that he resolved 
at the eleventh hour to port his hehn. There is some dis- 
crepancy of testimony as to the amount of loss which the 
pnrsuer sustained, but the sum decerned for avoids ex- 
iremes on either side, and is probably as near the correct 
amount as can be reached firom the data supplied for 
asitessiog it. 

This Interlocutor haying been appealed, Sir 
Archibald Alison pronounced this judgment: — 

Having heard parties' procurators under their mutual 
appeals upon the interlocutor appealed against, and having 
mode avizandum, and considered the proof adduced and 
whole process: Finds that the present action concludes 
against the defender for the sum of ^'540as the value of the 
sloop Matilda M'CoU of Glasgow, belonging to the pursuer, 
Mii*} 10s. as the value of a cargo of slates on board the said 
sloop, and X'll 8s as the freight of the said vessel on the 
voyage on which uhe was engaged, and £bO as the value of 
stores expenses incurred and loss and damage sustained by 
the pursuer in consequence of the vessel having been run 
down and sunk off or near the Island of Cumbrae on the 
Firth of Clyde, from the want of skill or due cantion or 
negligence on the part of the master and crow of the steam 
ship Rebecca, of which the defender is the owner: Finds that 
the action has been restricted to these grounds by interlocu- 
tor of 18th May, ISUO, which was not brought under review of 
the Sheriff by oppeal and is therefore final : Finds it pleadei 
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by tbe defender — ^Ist, tliat the fknlt, if way existed, wts 
equally dirided, and gives no ground for damages ; 2d, that 
by the Merchant Shipping Act, 18M, eertain rales are re- 
anired to be obserred by masters of vessels, and in ease of 
deviation, the par^ deviating shall not be entitled to damages, 
unless it shall appear that the cironmstances of the case 
render sneh deviation unavoidable, which has altered the old 
Admiralty role of dividing the damsge where both parties 
are in fault; Sd, that when two ships meet so close as to 
endanger collision, both vessels shall put to port-^that is, 
pass on their right — unless the circumstances of the case 
render that impossible; 4th, that by the Admiralty 
regulations, each steam vessel is required to carry three 
lights— one being a bright light at the masthead, a red one 
on the port side, and a green one on the starboard side— 
and that a sailing vessel is required to have two side lights 
fitted up with in- board screws proj<)Cting at least three feet 
firom the lights of the Tessel : Finds it pleaded by the 
defender, and not denied by the pursuer, that so far as the 
Bebeoca was concerned, she had her lights on the occasion 
in question all in terms of the regulations ; and that the 
MaUida, which was a ssiling vessel, had no lights and 
in-board screws as required by the regulations: Finds 
it proved that there were no io-board screws on board 
of the Matilda, and tiiat the port light had been taken away 
before the collision and laid upon the deck by the mate of 
the Matilda, but that she had a square sail which it is 
pleaded concealed tbe lights : Finds no evidence that the 
fixing of the lights in the Matilda, in terms of the regu. 
lations, was impracticable: Finds that the Matilda was a 
sloop of 30 tons, and the Rebecca was a steam-vessel of 01) 
tons : Finds that the Matilda's helm, when she neared the 
Bebecca was not ported in terms of the regulations, and 
the vessel was running before the wind, which wan S.S.Wm 
at the rate of 3^ knots an hour, at that time with a fair 
wind for going up the channel, and the man at the helm 
was steering with the tiller : Finds it proved that in these 
circumstances, it wss possible to have ported the helm and 
nevertheless retained the vessel under command $ Finds it 
proved thst if the Matilda's helm had been ported, tbe 
vessel would have been cleared, and the regulation's obeyed. 
Finds that the helm of the Rebecca was duly ported in terms 
of the regulations, and, when the vessels neared each other, 
the master of the Bebecca ported hard, and shut up the 
steam of his ressel, but the master of the Matilda 
turned her helm, contrary to tbe regulations, hard to the 
starboard, and abe immediately neared the Rebecca, 
and was struck within three or four feet of the stem, 
by that vessel, on the starboard side, and immediately 
sunk: Finds that if the Matilda had even continued 
her course, without potting her helm to starboard, the 
vessels would have gone clear of each other : Finds, upon 
the whole, in these eireumstances, in point of fact, that 
those on bourd of the R«beccft obeyed tbe regulations, in 
respect both of lights, which were out, and tbe direction 
given to tho vessel, and that those on board of the Mstilda 
contravened the regulations, both as regards tbe lights out 
and the direction given to the vessel : Finds, in these cir- 
cumstances, in point of law, that the defender's plea, both at 
common law, and nnder the Merchant Shipping Act, is well 
founded, viz., that tbe vessel obeying the regulations was 
right, and the one contravening thorn was in the wrong, and 
that this inference can only be elided by clear proof that 
deviation from the regulations, on the part of the vessel de- 
viating, was a matter of necessity : Finds, that though the 
evidence of this point is contradictoiy, the weight of the 
evidence goes to show that the regulations might have been 
safely obeyed by those on board of the Matilda, and, there- 
fore, that the moRter was not wsrranted in disobeying them: 
Finds that the Rebecca, originally, was in the wrong, by being 
on her wrong eido of the mid-channel before her eonrse was 
altered to her own right : Finds, f«paraf tm, that by the Mer- 
chant Shipping Act, as the Matilda was in eurtu of disobey- 
ing the directions of the Act, both as regards^ lights and 
direction, the pursuer, as the owner then of, is shut out 
from any claim for damages, for its loss vi itatuti in the 
event of a collision, even although the other vessel was also 
wrong : Therefore alters the interlocutor appealed iVom, sus- 
tains the defences and assoilaies the defender from the con- 
elusions of the action ; but in respect the Rebecca was wrong 



in respect of the side of the channel originally taken by her, 
and may thus have misled the Matilda in her course, which 
immediately led to the collision : Finds no expenses due, 
and decerns. 

NoTB. — Oreat reliance is placed by tho Sheriff- Substitute 
in his interlocutor and note, on the evidenoe of the master 
and mate of the Glencaim, who are said to be disinterested 
witnesses, cognizant of the whole fiicts, as they were in rear 
of the Matilda and saw the whole.. There appears, however, 
to have been a remarkable intimacy between the pursner 
and these witnesses, although previously unacqnainted, and 
they had aeveral meetings in public houses alter tlie colli- 
sion, which throws a shade of doubt over their testimony. 
Expenses are not given to the defender, because the master 
of the Rebecca was in fault originally, in being on the wrontf 
side of the channel, he being rather on the left of mid- 
channel, going down, whereaM, both at common law and in 
terms of the regulations, he should have been on the other 
side of the channel. 



Aet, J. CULiiK. 



Alt, T. 6. WCIGBT. 



18th Afbil, 1861. 
SHERIFF COURT, GLASGOW. 
(Mr. Sheriff Bcll.) 



M.P. Hutchison k Dixon, Nominal Raisers v. 

Henrt Kerr, (Lockbart's Trustee,) & John Lock- 

BART, JuN., Beal Baiter. 

Landlord and Tenant — Cautioner for Tenant — Hypo- 
thec — Assignation of. — A CatUiorur for a Tenant, 
on Payment of the Bent, acquiree a right to the 
Landlord » Hypothec, without a formal Auigna- 
tion. 

The Bankrupt, Lockhart, was a Cattle dealer, and 
ou 3d April, 1860, attended a roup conducted by 
tbe nominal raisers of certain grass parks at Govan 
Colliery, for two of which he offered, and obtained 
the set. Tbe rent offered was £107, for which he, 
along With tbe. real raiser, John Lockhart, Jun., 
granted their joint acceptance. It was one of the 
conditions of the roup that in the event of the high« 
est offerer becoming bankrupt during tho currency 
of the let, the exposers reserved full power to re-let 
the lot or lots, either by public sale or private bargain, 
and, without any intimation, to enter into possession 
of the ground let. Lockhart, the tacksman, became 
bankrupt, and on tbe l4th June the uominal raisers 
re-exposed tbe parks to let, by public roup, hut the 
rent then lealized was only £11 4s , and this was the 
fuud in medio in the prosent action. The joint 
acceptance for the fcnt of the parks as originally let 
became due in August ; and the difference between 
the first and second lettings, (£107 and £77 4s.) 
£20 16s. was paid by the i*eal raiser, who desired 
Hutchison and Dixon to apply the amount of the 
said rent to tbe payment of the bakncs of £77 4s. 
To this however, the trustee, Mr. Kerr, objected, and 
claimed the fund in medio as being part of the 
bankrupt's estate, and the real raisers refused to 
deliver up the joint acceptance, or to apply the fund 
as required. Lockhart jun., then raised the present 
action of multiplepoinding. Condescendence and 
chiims were ordered, and having been lodged, — 
It was pleaded by the claimant, Lockhart jun., 
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l8t the fund in medio^ being the price of the pass 
of the lands is liable to the landlord's hypothec, (2d,) 
the claimant, as cautioner for the rent, has right to 
tie benefit of the landlord's hypothec. 

For the claimant, Kerr, the trustee, it was pleaded, 
(Ist.) the bill having been granted and accepted in 
implement of the articles of roup, the lease of the 
grass parks in question was virtually, at the date of 
sequestration, the property of the bankrupt, (2d.) 
No assignation of the landlord's right of hypothec 
haying been given to the claimant, John Lockhart, 
jun , who claims as cautioner for the rent of the 

parks at the time of his signing the bill in implement , ^ .v .. * x 

Sf theartiole.ofro«p, the right of the bankrupt is '^^S CTSl^:nn^-'"t&1hrS!rS 
nnw iTAftf pH in the clwmftnt ns trustee, aforesaid, and ^^ ^^„^ jggg t^e raiserg' expenses, to which they are hereby 



" in the premises :** Finds, »eo(md^ in point of law, that at 
the date of the sub-set of the parks, the lease stood in the 
person of the bankrupt, and the claimant John Lockhart, jun, 
could not, as a co-obiigant on the bill, have demanded either 
at common law or under the above express reservation in 
favour of the landlord, an asatfl^ation to the landIord*s right 
of hjjrpothec, which rcmainea exclusively with Hutchison 
& Dixon : Finds that, as they did not exercise their right of 
hypothec, and were not the parties who re-let the parks, 
which they would have had no power to do on the 14th June., 
and as they make no claim to the proceeds of the sub-set, 
and as the original lease was adopted by the claimant Kerr 
as trustee for the tenaut, John liockhart, sen., the said pro- 
ceeds belong to him as a part of the bankrupt estate for be-r 
hoof of the general body of creditors; Therefore, and with 
reference to the annexed note : Finds the raisers liable only 



now vested in the claimant as trustee, aforesaid, and 
be is entitled to decree of preference as craved, with 
expenses. 



found entitled out of said fund: Finds the claimant, John 
Lockhart, jun., liable in expenses to the claimant Kerr, 
dlows accounts of said expenses to be given in, and remits 

Parties having then been heard, the Sheriff-Sub- i '''« *""« *" ""• *^^ *" »" ""> "?"'»• "^ "**»"•• 



stitute pronounced this interlocutor: — 

Having again heard parties' procurators, and resumed con- 
sideration of the whole process : Finds, firtt^ in point of fact, 
that ou the 3rd April, 1860, John Lockhart, cattle salesman, 
offered for and obtained alet for the period from 1st May, 1860, 
to Ist January, 1861, of the two grass parks specifiea in the 
Articles of Boup, No. 7/1, at a rent of £107 : Finds that in 
implement of said Articles of Roup the said John Lockhart, 
together with his son, the claimant, John Lockhart, jun., 
granted their acceptance, being payable on 1st Aueust, 1860: 



Finds that it was only as an accommodation to bis father, " nieut of the rent fives the cautioner a ri^ht to an assigna- 
John Lockhart, that the said claimant put his name to the ! " tion, the law holds that aa done which the landlora is 



NoTB. — The pleas in law stated for the claimant Lockhart, 
jun., in his revised condescendence and claim No. 6, are, 1st. 
that the fund in medio, being the price of the grass of the 
lands, was liable to the landlord's hypothec, and 2nd. that 
the claimant as cautioner for the rent had a right to the 
benefit of the landlord's hypothec. The first plea is sound 
but the second is the reverse : It is true, however, that both 
Professor Bell and Mr. Hunter sanction this plea. Mr. 
Hunter, going farther than Professor Bell, says — '* Accord- 
"ing to modern practice and doctrine, an actual obligation 
"to assign docs not seem to be necessary, for, as the pay- 




, having 
his affairs were put into the hands of the claimant Kerr, j Landlord and Tenant^ 8rd ed., vol. ii., pp. 152-3. Now, 
shortly prior to 14th June last, and Lockhart's estate having | there is in point of fact no case in the books contradictory 



been sequestrated on the 2 Ist June, Kerr was thereafter 
duly elected trustee in the secj^uestration : Finds that of con* 
sent of all parties interested, including Hutchison & Dixon, 



of the doctrine laid down in Gardner v Moir^ M., 2112 and 
3390, nndiElchiesvoctf hypothec No. 7, where a cautioner who 
bad paid the rent pleaded in competition with an ordinal^ 



Juhn Ix>cknart, sen., Kerr, as acting for his creditors and creditor that there was an impliea legal assignation in his 
" ' * * " '^ * ^ favour to the right of hypothec, but the court preferred the 

creditor in respect the cautioner had not an actual assigna- 
tion. It is obviously no exception to this rule that where a 
principal tenant sub-sets with his landlord's consent, the 
principal has a right of hypothec over the sub- tenant, because 



John Lockhart, jun., the said grass parks under express re 
scrvation of all the rights of parties, were re-rouped and 
sub-let on 14th June, when they realised the nett sum of 
£77 4s. conform to roup roll No. 7/2, and this sum is 
held as the fund in medio by the raisers, Hutchison 



& Di^on : Finds that the bankrupt, John Lockhart, j in that case the rights of the sub-tenants flow directly from 
Ben., not having retired the bill for £107 on 1st August, j the principal who stands in relation of landlord to his own 
when it fell due, the claimant, John Lockhart, jun., paid j sub-lessee — Cltriatie^ 14th December, 1814; F. C. and Banna- 
Hutchison & Dixon the sum of £29 16s., being the de- j e^^nc, 27th February, 1824. Then as to Professor Bell's doc- 
ficicncy between the original rent of £107, and the sub-reut trine (Comm. vol. ii., p. 33; and Prin., sec. 1238), that 
of £77 4s., and now claims the latter sum as his own, ; where a cautioner pays the rent, he has a right to demand 
although willing that it should remain with and be applied \ an assignation from the landlord, the doctrine has ceased to 
by Hutchison & Dixon as payment to them of the balance I be law, if it ever was so, since the decision of the House of 
of the said bill : Finds on the other hand that the claimant Lords in the case of Graham v. Gordon, and the subsequent 
Kerr, as trustee in John Lockhart, sen.'s sequestration, con- decision of the Court of Session in the same case, March 3, 



tends that the said sum is pa^'able to him as a portion of the 
assets of the bankrupt estate, and that John Lockhart, jun.. 



1842.— B. M. & D. lleports. It was there settled that a 
landlord was not bound to assign the right to sequestrate 



a^ an obligant on the bill, must pay the contents out of his | even to a third party paying the rent, much less to a simple 
own funds, and rank for the amount on his father's estate : \ cautioner, unless sucn assignation was stipulated for and 
Finds that Hutchison & Dixon make no claim on said fund j the stipulation assented to at the tilne of making the pay- 
in medio, being satisfied with their recourse against John i ment. Lord Fnllarton said, "When a party offers onbenalf 

liockhort, jun., under the bill : Finds that it is provided by " "'" * -* "' " -«^ »-^^ ^ t- i.- _j 

the said Articles of Roup No. 7/1 as a condition of the set that 
the granting of a bill or bills for the price or rent " shall not 
** in any way interfere with the exposer's right of hypothec 
" over the various stocks in said parks, but that either tlie 
** proprietor or auctioneers shall be entitled to exercise that 



*' right at any time they may think i>roper, notwithstanding 
"acceptance of such bills, and in the event of the 
"highest offerer failing to settle as above, or becoming 
** bankrupt during the currency of the let, the exposers 
"reserve full power to re-let the lot or lots either by public 
"sale or private bargain, and without any intimation, to 



*' of the tenant to pay the rent, the landlord may be bound 
" to accept that pa^'ment, but he is not bound to assign the 
" sequestration because he has an interest that the debt 
" shall bo extinguished and not kept up. He has an interest 
" to have a tenant who pays the rent out of his proper 
"means, and not one who borrows money ou the security of 
" the crop from another to whom it is necessary to assign 
" the sequestration." Tliis, therefore, is now the rule at 
common law, but even if it had not been so, the terms of the 
original set as embodied in the Articles of Roup form such a 
specialty as clearly to exclude John Lockhart, jun., from any 
right to the benent of the landlord's hypothec. If then he 



"enter upon possession of the ground let, and to come upon ■ could not have sequestrated before the sub-lease was gone 
"the defaulter fcr all loss and damage that may be sustained '; into, he can have no claim on the proceeds of the sub-lease. 
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If he had been entitled to sequestrate, there might haye 
been some ground for holding the fruits of the sub-lease as 
equivalent to what might have been received under the 
sequestration. But as Lockhart, jun., had no such priyilen, 
and that the bankrupt alone, as principal tenant, had the 
power to sub-let, the rent payable by the sub-lessee came 
mto said bankrupt, or through him to his trustee. ^ The cau- 
tioner, though his case may l>e somewhat hard, is entitled 
to no preference oyer the other creditors. He will have his 
ranking with them for the amount paid by him under his 
cautionary obligation. 

This interlocutor was appealed, and after a hear- 
ing, Sir Archibald Alison pronounced this judg- 
ment :— 

Having heard parties' procurators at great length under 
the appeal for the claimant Lockhart upon the interlocutor 
appealed against, and whole process : Adheres to the inter- 
locutor in so far as the findings in point of fact are concerned, 
but upon the ^mestion in point of law involved in the present 
competition : Finds that Hutchison &. Dixon, the auction- 
eers, entrusted with the letting of the grass parks on behalf 
of the proprietor, were expressly authorised and entitled 
under the Articles and Conditions of Boup to re-let the 
parks at any time during the currency of the period for 
which they were taken, notwithstanding the acceptance of 
the bill for the rent ; that in this character they were 
clothed with the landlord's right of hypothec ; and that 
having taken a bill from the tenant, who afterwards became 
bankrupt, and his son, John Lockhart, jun., for the amount 
of the rent, and the auctioneers having held that they were 
satisfied with the acceptance of the bill as payment of the 
rent, the said John Lockhart, jun., who was accepted as 
cautioner for the rent in the bill, and is liable therefore, 
is entitled, ex lege^ independent of any executed assignation, 
to a preference upon the rent of the parks which was relet 
for the remainder of the term which formed the subject of the 
landlord's hypothec, and which is the fand in dispute in the 
present process, just in the same way as Hutchison & Dixon 
would have been entitled to retain tlie amount realised for 
the re-let of the park for the remainder of the season for be- 
hoof of the landlord to the exclusion of the trustee upon the 
tenant's sequestrated estate for the portion of the rent not 
paid by him : Therefore alters the mterlocutor complained 
of, ranks and prefers John Lockhart, jun., the cautioner to 
the amount of the fund in medio, less the raiser's expenses : 
Finds the claimant Kerr, the trustee on Lockhart's estate, 
liable in the expenses of competition on the said John Lock- 
hart, jun., of which, appoints an account to be given in, and 
taxed by the auditor. 

Note. — Hutchison & Dixon being expressly authorised 
and entitled by the Articles of Roup, as in right of the land- 
lord, to let the grass parks at any time they might think 
proper, notwithstanding the granting of a bill for the rent ; 
and they having on the 14th June done so, under the reser- 
vation of the rights of all parties, and the rent realised, and 
the claimant John Lockhart, jun., being accepted as cautioner, 
and having bound himself as full debtor in the bill, the 
crranting of which was taken as full payment of the rent. 
The question really comes to be, whetner the accepted cau- 
tioner so interposing is to be hold as clothed, ex Uge, inde- 
pendent of express stipulation, with the landlord's right of 
liypothec, which extended over the sub-grass mail. The 
BnerifT is of opinion that under the henefieium eedendarum 
actionem of the Roman law he is entitled to such right, just as 
if he had held an express assignation thereto. Mr Bell, in his 
Principles, Sec. 286 and 1238, states expressly that such is 
the law, and the decision in the case of Erskinc, M.,' 133G, 
was pronounced before the principle of the Roman IiAW was 
introduced into our practice, which was done in the case of 
Stewart v. Bell, 31st May, 1814, F.C.— The Sheriff is aware 
tiiat in the case of Graham, 8th March, 1842, it was held 
by the Court that a third party stepping forward and paj'- 
ing the rent to the landlord, is not entitled on that account 
alone to demand an assignation from the landlord of his right 
of hypothec, upon the principle that it is not competent for a 
third party in that manner indirectly to substitute himself 
to a certain extent as tenant without the landlord's consent. 
But this princpic has no application to a case such as the 



present where the right is claimed by a cautioner who has 
been accepted by thelandlord and interjxwed his security, 
and has virtually paid the rent. The principle of de/eetut 
pertofUB competent to the landlord, so far from heixtg adver»e 
to such a cautioner expressly favours it. It is true in this 
way that a creditor interposing and becoming liable for 
the rent gets a preference, whatever be the condition of the 
bankrupt tenant, but that arises from the force of the law 
itself, which gives a preference over the hypothec to the 
landlord, or any one who is invested with his right thereto, 
and obtains in like manner in anv case where an accepted 
cautioner pays the rent for a bankrupt tenant. 

For the Trustee— R. Sikclaix. 
For Lockhart, junr.— J. Masshall. 



22d April, 1861. 

SMALL DEBT COURT. PERTH. 
(Mb. Sheriff Barclay.) 



Notes nr Causa James D. Alla5 v. Akdrcht 

Stirton. 

Trust Deed for Creditors — Protecting clause — 
Liability of Trustee. — A Trustee acting under a 
Deed with a protecting clatue, is not liable for the 
acts or o"^issions of his Co-trvstees, unless his con- 
duct amounts to culpa lata. 

By a trust disposition and conveyance, dated 17th March, 
1855, James Stirton, at Little Tradle, conveyed to Andrew 
Stirton, tenant at Byehill, and Alexander Duncan, ac- 
countant in the Commercial Bank, Blairgowrie, for the 
use and behoof of his creditors, his whole estate, with ample 
powers of management and disposal. The said deed 
contained the following clause of privilege and exemption : 
" It is farther provided and declared, that the said Andrew 
" Stirton, and Alexander Duncan, as trustees foresaid, or 
"such other trustee or trustees as shall be named and 
" appointed in conformity with these presents, shall be 
" nowise obliged to do diligence other than as they think 
"fit, nor shaUthetj he liable for omissions, hut /or their own 
" actuat intromissions^ 

It does not appear that the trustees accepted by any 
express writing, but it does appear that they both accepted 
and acted. Mr Stirton was a creditor, and so was the bank 
which Mr Duncan represented. The former took a manage- 
ment of the farm, and of the two public sales of stock and 
crop thereon. He also drew a sum of monev from the 
incoming tenant for valuations, but which he appears 
immediately to have handed over to Mr Duncan, xhat 
person took charge of the whole finances, and kept a cash 
book of the trust. Tliere were two, if not three, meetings 
of the creditors, at which the trustees were present. Mr 
Duncan settled with a number of the creditors by purchas- 
ing their claims for certain sums. He at length died 
insolvent. On the face of the cash book, the trust estate 
was greatly in debt to the trustees, but no accounting has 
yet been gone into. 

Ihere was no deed of accession by the creditors, and 
such is understood now seldom to be resorted to in practice. 
But many of the creditors, including the pursuer, made 
claims and attended meetings of creditors. 

The pursuer now sues JStirton as surviving trustee, for 
payment of his claim, and which claim he has sufficiently 

instructed. „ , , # j 

The Defence was that Stirton personally had no funds, 

the same having been solely intromittcd with by Duncan, 

and for whom, under the clause of exemption, he could not 

be made liable. . 

The Sheriff-Substitute at the first was opposed to this 

defence, on two grounds. Ist, That the clau.sc of excnij)- 

tion, which was by no means very broad, as excluding joint 

.and several liability, was only operative between the 

i truster and the trustees, and could not bind the creditors, 
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Qiiless they had expressly repeated it hy a deed of acces- 
sion. The creditors could have adopted separate dih'gence, 
and obtained preferences and payment; and if they 
abstained from such individual action because of the trust 
deed, it appeared but equitable that they should csqsect 
both the trustees to exercise all due diligence for the 
general body. The trustees were not bound to accept or 
act; and if they did so, il would appear just that they 
incurred an united responsibility. But the answer seems 
equally sound, that the creditors were not bound to abstain 
from separate diligence, and if they did so, and now sue 
one of the trustees for his responsibilities under the trust 
dt^cd, that trustee was equally entitled to avail himself of 
the privileges conferred upon him by the same deed. The 
creditors, before abstaining from individual action in conse- 
quence of the trust deed, must be held to have satisfied 
themselves with all its provisions, and that they were safe 
to take its benefits. They cannot at once approbate and 
reprobate the same deed. The defender can say that he 
would not have accepted and acted unless the aeed con- 
tained the clause of exemption ; whilst the pursuer cannot 
say that he abstained from individual diligence, in the 
knowledge that the deed contained no such clause. 

In the next place, the Sheriff-Substitute at one time was 
inclined to draw a distinction between the clause of exemp- 
tion when in a trust deed of utilement, and where it was in 
a trust deed by a bankrupt iu favour of trustees for his 
creditors. In the former, the beneficiaries have no claim, 
except under the trust deed, and so far represented the 
deceased who conferred the exemption ; and so the doctrine 
of approbate and reprobate is very obvious. Bat in the 
latter case the creditora have a claim directly a^inst the 
truster, independently of the trust deed, and m nowise 
represent the truster. After closer consideration, however, 
the effect of the claim of exemption appears much the same 
in both classes ; and, indeed, on examining the decided 
cases, it would appear that the clause of exemption did not 
fio much rule, as the principles which regulate responsi- 
bilities of persons acting gratuitously for others, and as to 
the degree of ctdpa which attaches to such office. 

As before mentioned, the clause of exemption in the trust 
in question, is not so broad as is generally adopted. It 
does not, in so many ioor</«, declare that the trustees shall 
not be liable jointly and severally, or the one for the other, 
but each only for his own actual intromissions, yet the words 
"nor shall they be liable for omissions, but for<A«trown 
" actual intromissions," mav be allowed to cover the more 
fj^ecial phraseology generally made use of in such clauses 
in trust deeds. 

One fact in the defender's favour is apparent on the face 
of the deed, that the defender Stirton, from his occupation, 
iiiiRht be expected to devote himself exclusively to the 
realisation of the a^icultural assets, and the other tiustce 
(Duncan) from his avocation as a bank agent, might 
reasonably be expected to be the cashier under the trust, 
and to have the exclusive management of its finances. 

The Substitute has attentively examined all the decisions 
in the books, bearing on the liability of trustees, the one for 
the other. He can only find two where the question ai'ises 
on a tnist deed for creditors. 

In the case of 14th November, 1827, M'Clyment, one 
trustee for creditore^ was held liable fur anotfier. Tliere 
xippears to have been no clause of exemption in the trust 
deed, but this oininsion appears not to have formed an 
clement of the judgment. Lord Balgray is reported to 
have said, "I never saw a clearer case. Peihaps the 
"defender did not actually intromit, but he admits he 
** accepted of the office of trustee, and allowed his name to 
" be used as such, and it is proved that he undertook to pay 
" the dividend to the creditors." This is a strong case 
against the defender, but which wants the important fact 
lust mentioned by Lord Balgra}^ though by the acting of 
Duncan, a number of creditors have been paid off, or their 
claims purchased at a respectable sum, which may be called 
a dividend. 

The only other case of a trust deed for creditors, is that 
of Cth Decemlier, 1850, WilHson. But there the trustees 
had settled with all the creditors to the exclusion of one 
who was found entitled to a pro)icr share of the funds, as 
these might be found on an occoimting. 

In the case, /.'ith June, 1827, Kennedy, a trustee under 



a trust settlement (containing no claiyse of exemption), was 
found liable for the intromissions of a co-trustee. In that 
case the defaulting trustee was a writer, and the one found 
liable for the deficiency was a farmer. This is so far ana- 
logous to the present trust. This fact was referred to by 
Lord Craigie, who dissented on the ground that "if there 
"be DO clause of exemption, we must go to the common 
" law, the rule of which is, that in order to establish such 
"liability, fraud must be proved, negligence not being suffi- 
"cient.'*^ 

The case, 4th February, 1836, Blane, was very special, 
and where there was a clause of exeir.ption in a deed of 
settlement, the trustees were found responsible to the extent 
of culpa lata. 

The leading case is 18th December, 1841, Seton if. 
Dawson, where the opinion of the whole Court was taken 
on the liability of trustees under a tmst settlement, with a 
very broad clause of exemption. The trustees were there 
held liable because ot gross negligence. The Lord-Ordinary, 
Jeffrey, distinctly laid down tlie law in these words — "That 
" where there has been no actual intromissions or direct 
" interference with the state of the trust funds by any indi- 
"vidual trustees, they will not be liable for losses arising 
" from the neglect or dishonesty of others of their number, 
" or of factors or agents appointed by the whole, unless their 
" omission to check or prevent such misconduct amounted in 
"the circumstances to such crassanegUgentia or culpalata, as 
" both in law and common sense, is equiparate to fraud ; but 
" that where there lias been such actual intromission or inter- 
" ference, they will be liable for a smaller measure of neglect 
" or omission, being in such a case to be dealt with as having 
"voluntarily charged themselves with the p:irticular funds 
"with which they had intermeddled, and being consc- 
" quently bound to discharge themselves, by showing that 
" they had made such a reasonable disposition or applica- 
" tion of them as again to exempt them from responsibility 
" for the parties by whose faithlessness or rashness they may 
" have been afterwards lost." In the opinion of the consulted 
judges, there occurs this passage — " The valuable remarks 
" of the Lord-Chancellcr (in Home v. Pringle) confirm us in 
" the conviction that the general principle of our law is that 
" neither the protecting clauses which occurs in this particu- 
" lar deed, nor any of the usual clauses framed for the same 
" object, can be held to liberate trustees from the conse- 
" quences of such gross negligence as amounts to culpa 
" lata." Again Lord Ivory, concurred in by Lord Gillies, 
remarks — " Clauses of tliiskind do not protect from positive 
"breach of duty. AVhcre one accepts of the office of 
" trustee, and thereby undertakes, as he surely does under- 
"take to some extent, to administer or superintend the 
" administration of the estate which the trust places under 
" his charge, what is it but a breach of duty when he stands 
" wholly alone, and does absolutely nothing, leaving the 
" estate in the meanwhile to run to ruin not less effectually 
" than if he had never taken upon him the office of trustee 
"at all?" 

In the case 10th July, 1845, Home, there was a clause of 
exemption, and the case was sent to a jury on an issue, 
" whether the trustees had acted in contravention of the 
" trust ? " The Judge directed the Jury, that " the defenders 
" were liable if they acted in a grossly negligent and culp:^ble 
" manner, but that in order to subject them, it is necessary 
"in the pursuer to prove that they were guilty of gross 
I "negligence." The bill of exemption against this luling 
was disallowed. 

In 7th June, 1843, ITrquhart. a trustee was assoilzied, but 
Lord Cockburn, the Lord-Ordinary, had held him liable 
because he had subscribed the voucher for uplifting money, 
showing " the true question always is, whether, after 
" getting the money, there was any fault or negligence in 
"taking care of it." 

In 6th December, 1848, M'Millan, the effect cf the clause 
was under consideration; but it was a very special case and 
no decision was given on the piecise point. 

In 13th December, 1851, Auld, there was a clause of 
exemption, and the defenders were assoilzied, there being 
no suspicion of want of hona fides. 

In 27th November, 1852, M*Phcr!»on, a trustee, was held 
liable because of not doing diligence against a co- trustee. 

In lith June, 1354, Kobcrts, an issue was sent to a jury 
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whether a sam was wrongfully allowed to remain in the 
hands of a co-tnistee. 

From all these cases the Sheriflf-Sabstitute has reached the 
conclusion, that unless the pursuer can prove ctifpa, or gross 
negligence on the part of tne defender, either in the realiz- 
ation of the estate or of its subseauent preseryation, he 
is not liable for the actings of his co-trustee, Duncan. 
He will hear parties on the law, as above indicated, and as 
to what the pursuer would prove under such issue, as was 
given in some of the cited cases. 



25th April, 1861. 

SHERIFF COURT, PAISLEY. 
(Mb. Shebiff Blaib.) 



Thoxab Farie v. Mrs. Joh!^ Akderson. 

Receipt — IndorsatioD, or Assignment of — A receipt 
for borrowed moneii, was endorsed or assigned by the 
grantee in favour of a tliird party^ to which was 
attached a penny stamp; in an action at the assignee's 
instance against the widow of tlie granter of the 
receipt, — held that the receipt was not a negotiable 
document, and could not be assigned or conveyed by a 
simple indorsation. 

The late John Anderson, who was the Defender*s 
husband, granted to Mr. Robert Yanhaghan, the 
following receipt or acknowledgment for a sum of 
£18, which he had borrowed: — 

"GlasRow, 12th June, 1854.— (XI8.)— .Borrowed from Mr. 
nobert Yanhaghan. the sum of eighteen pounds sterling. 

(Signed ) " John AKDEnsoM.** 

Sometime after granting this document Anderson 
died. In April, 1859, Anderson having previously 
died, Yanhaghan, wrote at the bottom of the receipt 
granted by Anderson, as follows:— 

" Mrs. JoHsr Anderson, Sheddons, Busby. 

Please pny the above sum of Eighteen pounds, due to me 
by your late husband, to Thoniasi Farie, Grocer. Glasgow, 
whose receipt will be binding on, 

(Siguttd) *• RoBT. Vanhiqhah," 

2nd April, ISr.O." 

Attached to this writing was a penny receipt stamp. 
Farie raised an action in the Court at Paisley, as 
assignee of Yanhaghan, against the widow of Anderbon, 
as executrix or as vitious iutromitter, with the 
goods of her deceased husband. 

After the record had been closed and parties* 
procurators heard, the Sheriff-Substitute pronounced 
the following Interlocutor:— 

Having heard parties, and considered the process, in res- 
pect that the documents founded on do not in law constitute 
a legal assignation of the debt sued for: Finds that tbc 
pursuer has no title to pursue as assignee in this action: 
therefore dismisses the present action, and decerns : Finds 
the defender entitled to expenses, appoints an account 
tlhcreof to be given in, and, when lodgca, remits the same to 
Auditor of Court to tax and report. 

Note. — The question here raised is of some importance. 
The late John Anderson borrowed the sum of £18 from 
]Iobert Yanhaghan, and granted a receipt in the following 
terms : — 



"Glasgow, 12th June, 1854.— (£18)— Borrowed from Mr 
Robert Yanhaghan the sum of eighteen pounds sterling. 

(ISigned) " Jomr Aiidbbsov.'* 

Mr Yanhaghan, sometime after Anderson's death, wrote at 
the foot of this receipt the following document:— 

"Mrs John Anderson, Shedden, Busby. — ^Please pay the 
aboTe sum of eighteen pounds sterling, due to me by your 
late husband, to Thomas Farie, grocer, Glasgow, whose 
receipt will be binding on 

"2d April, 1869." (Signed) Rout. "Yashaoh Air." 

The pursuer, Thomas Farie, raised this action against Mrs 
Anderson, the debtor^s widow, for the amount, and alleges 
that this document constitutes an assignation of the debt 
due by Anderson, and sues for his own interests as as- 
signee of the original creditor, who conveyed his rights 
aud ordered the debt to be paid to him. The pursuer 
does not claim payment for Yanhaghan, but for himself. 
The question is whether the documents of 2d April, 1859, 
constitute a legal assignation of the debt contained in the 
receipt above quoted? The Sheriff-Substitute thinks it 
does not. This document does not contain the words of 
transference and assignation of the receipt and of the debt 
therein contained, with the surrogation of the assignee with 
the cedent's place, which are necessary to constitute a valid 
and effectual assignation. The pursuer, therefore, cannot 
found upon it alone as the deed by which the debt is trans- 
ferred to him. The Sheriff.Substitute thinks the pursuer can 
be placed in no better position bv viewing the two docu- 
ments as one, more especially when he considers that ordinary 
debts are not transferable otherwise than by assignation, 
and that a bill or a special indorsation cannot be held to 
operate as an assignation of them. It seems impossible to 
regard a receipt of this description as a negotiable docu- 
ment in the proper sense of the term — that is to say, a docu- 
ment which, by mere indorsation and delivery, transfers to 
the indorsee the property of the fund represented. This privi- 
lege is possessed by few w.itiugs, and only perhaps by bills 
of exchange and of lading and promissory notes. If the 
receipt is truly negotiable a blank indorsation is sufficient, 
just as in the case of a bill. If it is not negotiable, a special 
indorsation cannot carry the fund. Indorsation is not a 
known legal mode of assignation, apart from the privilege 
of negotiability, and these privileges cannot be extended 
beyond that class of documents to which statute or settled 
usage sanctioned by law has attached to them. But although 
not properly negotiable, it is contended by the pursuer that 
a receipt of this kind is transferable by the " order to pay " 
of 2d April, 1859, the meaning of that proposition being, 
that in a question of this kind, the right to demand the fund 
or debt in question is transferred by the indorsation and 
delivery of the document. There is no doubt that the debt 
or fund is transferable, inasmuch as it is assignable, and 
an assignation of the debt or fund might be endorsed or 
Aviittcn at the foot of the document. But the question is, 
can the original creditor, by merely writing his name on the 
document, with an order to pay prefixed to it, be held as 
making a valid assignation of the document and the debt 
contained therein. The Sheriff-Substitute is not aware of 
any rule or authority for such a proposition. A bond for a 
sum of money could not certainly be axsigned in such a 
way, and it does not seem that there is any difference in this 
rc8])cct between a bond and a ^vrittcu obligation to pay 
money, or a receipt when a receipt is once held not to be 
negotiable. If the receipt is not negotiable, and if an in- 
dorsation of this kind is not equivalent to an assignation, 
then the indorsation can only be considered as constituting 
a mandate, and the Sheriff-Substitute thinks that it may 
have that effect, 'i'he poi!f<ession of the document, however, 
is a mandate to uplift the money only ftir behoof of the owner, 
and not for the ])osscssor of the receipt. It may enable the 
pursuer to draw the money, aud the debtor to pay the money, 
with safety, but it does not by force, of the negotiable char- 
acter of the document, but by force of the mandate expressed 
by the indorsation. It cannot, the Sheriff-Substitute thinks, 
be viewed as an effectual transference of the property of the 
money, entitling the pursuer to sue in his own namf, and 
for his o'wn behoof, for payment of the debt or fund expreswd 
n the reeei['t. In the case of a deposit receipt with a single 
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indorsation, this is very obvioni. It may be taken to the 
bank by a servant, but the jKMsession of the document 
creates no presumption that he is anything else. 

The Sberiflf-Substitute observes that the pursuer, in the , 
conclusion of his suminons, refers to the acknowledgment , thpougn. 
as dated - * " - .... . . * . .. ,- «,• 

I)€ar8 



not very distinct the Sheriff-Substitute, prefers to rest bis . preference given contrary to the provisions of 

judgment on the law of the case. \u , x /o xi j\ * i. x- Hi j 

** ** 'Bankrupt (Scotland) Act, section ill, nndcr 



was thereafter disobaz^ged and retrooessed. The in* 

structions given to the trustee had not been followed 

out before the offer of composition bad been carried 

rough. 

ed 12th June, 1857, while the acknowledgment^ itself The pursuer then raised this action against the 

the date 12th June, IJ54; but as the^ figure J* 4 'Ms ' defender for repetition of the sum so paid as a 

This Interlocutor having been appealed, Sheriff duction of the composition of 2s 6d per £, paid 

M'Farlano pronounced this judgment : — to the other creditors. 

mi. en. -i.. 1 . 3 • j xt. » 1 -.jn. Thc rccord having been closed and parties beard, 

The Shenff, having advised the pursuers appeal, with ., «. .«!?,... r j xu r n • t 

relative reclaiiing petition, and whole proccedini^dismisses the Sbenflb-ubstitute pronounced the following In- 

the appeal, refuses the reclaiming petition, afiums the terlocutor, which has been acquiesced in by the 
Interlocutor appealed against, and (kcems. parties :— 

NoT».--The Sheriff has felt no difficulty in disposing of j '^ 
this case. {!.) The pursuer sues as " assignee," in virtue < Finds it not denied by the defender that after the parsner 
of the writing libelled on b^ him, but that writing is clearly ^ had been sequestrated on 20(h June. 1850, and after the 
not an assignation ; (2.) Viewing the writing as a mandate, ' defender had been given up an a creditor in the pursuer's 
it merely authorises payment of the sum of money to which ! state of affairs, and had s (tended several meetings of eredi> 
it refers to be made to the pursuer, but it contains no ; tors, be, the defender, did diligence against the pursuer 
authority, warrant or commission in his favour to raise and | on said debt, and caused him to be apprehended, when, to 
maintain any action for the debt at his own instance, as ' avoid incarceration, the pursuer psid the debt, amounting, 
assignee thereto. (3.) The acknowledgment of debt, on ' according to the defender's samission, to the sum of £1^ 
which the writing founded on by the pursuer as his title to | Is 6|d : Finds it instrurted by the minut**R of meeting of 
sue is endorsed, does not belong to the privileged class, and | the pursuer's creditors, held on 24th December, 1869, that 
could not be transferred by indorsation merely. It is not I the trustee was instructed by the meeting, who had been 
properly of the nature of an order or draft for money ;^ and j informed of said enforced payment, to take steps against 
(4.) The penny stamp which, it is said, gives validity | the defender for repayment : Finds that before these in- 
to the writing forming the pursuer*s title, does not ; structions oould be followed up the pursuer offered, and his 
appear to the Sheriff to be applicable to the writing in , ereditors soeepted, a ocmposition of ds Od per pound on bis 



question. 
Act. J. Millar. 



AU. B. B. Stewabt. 



IsT Mat, 1801. 
SHERIFF COURT, GLASGOW. 
(Mr. Sheriff Beli.) 



Dartkk v. Logan. 

Bankniptcj — Preference — Repetition.— i4/?«r Se- 
quedration^ a Creditor, given up in the state of 
of airs, did diligence againd the Bankrupt, who, 
under fear of incarceration paid the debt. The 
Bankrupt was then discharge I on a composition, 
lie thereafter raised an action for repetition of the 
sum so jHiid, less the composition, as a preference 
struck at hy the Bankrupt statute — held bv the 
Shenff Substitute^ and acquiesced in, that tlie sum 
so paid toas not efeotually pai'f, and was still part 
of the Bankrupt^ assets, and decree given accord- 
ingly, 

Thb pursuer was sequestrated in June, 1859, and 
in bis state of affairs the defender was given up as 
a creditor. Having received the usual notices he 
attended several meetings of the creditors. W is debt 
amounted to £12 Is 6^d. For this sum he did 
diligence against the pursuer after \\U sequestration, 
and under the threat of incarceration tlio pursuer 
had pud the defender the whole amount of his debt. 
Tiiis proceeding was reported to the trustee, who 
brought it before a meeting of the creditors, by 
whom the trustee was instructed to take steps to 
recover repayment from the defender. In the 
meantime the pursuer had made offer of a composi- 
tion of 2s Gd per £,, which was accopted, and he 



i whole debts, and the pursuer was thereafter discharged aud 
{ declared to be re-invested in his estates, conform to act and 
warrant and discharge No. 4 : Finds that it is provided, bf 
section cxi. of the Banki-nptcjr (Scotland) Act, that **aU 
payments and preferences or seeurities obtained by or 
granted to prior creditors, and all acts done or deeds 
granted by the Bankrupt after the date of his sequestration 
and before his discharge, out of or in relation to the estate 
(unless with consent of the trustee), shall be null and void; 
and the trustee shall be entitled to such preferences or 
security, and to any money so psid, deducting any expenses 
honajide incurred:" Finds that it follows, from this enact- 
ment, that tbe money psid as abore by the pursuer to tlie 
defender, and whieh the sequestration had previously vested 
in the person of the trustee, was not Talidly or effectually 
paid, but, on the contrary, continued to be a portion of the 
bamkrupi's assets, though transferred to the possession of 
the defender, who could not have retained it against the 
trustee's demand for restitution ; Finds that a discharge on 
a composition restores tbe whole estate to the bankrupt 
with the same title that existed in the person of the trus- 
tee— (Holmes, 4th March, 1829): Finds therefore that, v< 
ttatuti^ the pursuer is now equally entitled, as his trustee 
would have been, to claim repetition of the sum in question, 
the payment of which was inherently null and void, less the 
composition of 2s fld per pound, which the pursuer stated 
at the debate he was willing to allow the defender to deduct: 
Finds that the said compobition on £13 Is 6d amounts to 
jEI 10s 2d, which being deducted, leaves J£ll 5h 6d, and 
under said deduction, refiels the defences, and decerns 
as^ainst the defender for stiid last mentioned sum: Finds 
the defender sIho liable in expen^ses, allows an account 
thereof to be given in, and remits the same to the auditor to 
tax and report. 

Act, JaUEB iNdLIS. Alt. JOBH ROBERTSOH. 



2nd May, 1861. 

SHERIFF COURT, GLASGOW. 

(Ma Sheriff Bbll.) 

Hugh Railton v. William Hume*s Trustee. 

Law Agents' Accounts — Prescription. — Circum- 
stances in which held that, after Hie death of a client, 

2 
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prescriptUm of a law agent' $ account had not been 
elided scripto. 

WiLLiAK HuuE, Wine and Spirit Merchant in Glas- 
gow, died in August, 1858, leavinp: a trust disposi- 
tion and settlement. His trustees declined to 
accept ; and an application was presented to the 
Court of Session for the appointment of a judicial 
factor under the Bankruptcy (Scotland) Act, 1856, 
sec. 164. Under that application, Mr William 
Copland, accountant, was appointed. In Decem- 
1*er, 1859, Hume's estates were sequestrated, and 
Mr John M'lntyre, accountant, was elected trustee. 
This action was raised in October, 1859, against Mr 
Copland, as judicial factor ; but on the appointment 
of the trustee, he sistod himself, and Mr Copland 
was assoilzied. 

The summons concluded for payment (1) of 
£73 12s. 7d. for law business done by the pursuer 
to and for, and in the employment of the deceased 
William Hume, and cash advanced to and for him 
in the coui-se thereof^ per account commencing the 
31st July, 1851, and ending 12th June, 1858 ; and 
(2) the sum of £50, being commission due by said 
deceased to pursuer for negotiating a transaction 
between him and a party named, in and during the 
years 1851 and 1858, and intervening years, or 
some of them, whereby a sum of £300 was obtained 
for said deceased in order to assist him in the pur- 
chase of a spirit cellar, under deduction of any sum 
which can be legally instructed to be due by the 
pursuer to the said deceased William Hume. 

The record was made up by condescendence and 
defences. 

In the fourth article of the defences, the defender 
stated, '* that with the exception of a few items, the 
*' whole of said account had undergone the triennial 
''prescription long before the death of the said 
*' William Hume. It bears to commence on 31st 
"July, 1851, and to end on 12th June, 1858, ex- 
" tending over a period of seven years, but its con- 
"tinuity was interrupted for a period of more 
"than three years, between 14th April, 1855, and 
'• 3rd June, 1858." 

In article 7th of the defences, it was further 
stated, as to the claim of £50 for commission on the 
Loan — '* Moreover, the compearer believes and avers 
'* that this claim was pre8cril)ed at the date of the 
" death of the said William Hume." 

The second and third pleas on the merits corres- 
ponded with these averments. 

Parties' procurators having been heard, the 
Sheriff-Substitute 

Finds upon the merits that the defender is willing to 
flilniit those items in the ncconnt libelled, which bear date 
iu the year 1808 : Finds that the- whole preceding; portion 
of the aceoant has undergone the triennial prescription, and 
the claim for £50 of eommission has also nnderpone pre- 
S'Miption, either triennial or qninquennial : Therefore finds 
that with the above exception the pursuer can instruct 
his libel only by the writ or oath of party, and before 
further answer, allows him a proof accordingly, and to the 
ilefender a conjunct prolMtion in aa far as said proof may 
lie by writ; Grants dili^rence against havers, and apprintH 
the cause to be enrolled in the diet roll of the 27th instant. 



This Interlocutor was appealed, and after hearing 
parties. Sir Archibald Alison pronounced tnis 
judgment: — 

Baring heard parties' procurators under the appeal for 
the defender upon the Interlocutor appealed against, and 
whole process, adheres to the said Interlocutor for the 
reasons stated by the Sheriff.Substitute. with the explana- 
tion or declaration that it is not to be held as a fixed point 
that the documents already in process do not elide the plea 
of prescription, but tbat the said plea is to be judged of by 
the documents already in process, coupled with those which 
may be recovered under the diligence now granted to the 
pursuer, and quoad vltra dismisses the appeal. 

Proof was then lead. The documents relied on 
by the pursuer for proving his accoimt gcripto were 
Nos. 10/ 1 3 and 10/ 1 9 of process, these being letters 
from Hume addressed to the pursuer. The first 
was of the following tenor : — 

" 10th November, IS'^S. 
"Dear Sir.i— Please write McPhun for settlement to. 
*' morrow or Thursday at farthest, aa I want the money to 
''replace: also, get the difference from Mitchell, they de. 
"ducting the 4*80 bill. If yon have time to call this even- 
** ing, I will be glad to see yon. — Yours truly, 

" W. Hume.- 



No. 10/19 was in tliese terms — 

** 40 Saltmarket, 7th June, 1858. 
•*Mr Bailton, 

** Dear Sir, — As I cannot get out, would you call 
'* here to-day, and bring M'Crae's paper with you. 1 have 
** been very unwell with cold for some time. — ^Yours tniiv, 

" W. Hume." 

Of consent, the following documents were put 
into process : — 1. Copv note of claims affecting the 
estate of the deceased Mr Hume, made up by "Mr 
William Copland, and mnrked F. 13. 2. Excerpt 
from Inventory of the Estate of the said deceased, 
also made up by Mr Copland. In this inventory, 
the book debts were valued by the judicial fiictor at 
1 8s. per £. Both parties then renounced probatiou. 

The Sheriff-Substitute pronounced this interlo- 
cutor: — 

Having heard parties' procurators and resumed eonsider- 
ntion of the proof, productions, and whole process : flods 
that the pursuer has failed to prove by the writ or oath of 
party, as allowed by Interlooutor of 14th March laat, adhered 
to on appeal, that the preseribed portion of the accounts 
sued is resting owing : Finds on the contrary that the doc- 
uments mainly founded en by the pursuer as eliding the 
plea of prescription, Tiz.>-Nos. IC/ld, 10/ld, and Nos. 20/1 
20/3, have no euch effects, and instruct nothing either an to 
the constitution or resting owing of the pursuer's account, 
and the document No. 10/18 is at any rate dated within the 
years of prescription ; Therefore sustains the defences, and 
assoilzies the defender, except as regards that portion of the 
account sued lor which bears date in the year 185?, and 
which amounts to the sum of £9 3s. 5d., for which sum, in 
terms of the findings now final in said Interlocutor of 14ili 
March, grants decree of constitution against the defender : 
Finds the pursuer liable in expenses, subject to slight modi- 
fication, allows an account thereof to be given in, anil re- 
mits to the auditor to tax and report. 

This Interlocutor was appealed, and after having 

heard parties. Sir Archibald Alison pronounced this 

judgment : — 

Having heard parties' procurators under the pursuer's 
appeal upon the Interlocutor appealed against, proofaddnced, 
and whole process. Finds that the point now to be deter- 
mined is, whether the documents recovered by the pursner 
since the date of the Sheritl's last interlocutor, coupled with 
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those formerlj in proeest, are soffldent to elide the plea of 
preseription pleaded against that portion of the acoount 
libelled, whieh is anterior in date to Uie hiatos in it eom- 
nencing 14th April, ISAS : Finda, for the reasons stated in 
the following note, that these doenmenta, eren when taken 
together, and reedving their full legal effeot, are not snfB* 
dent to elide the plea of preseription, therefore dismisses 
the appeal, and adheres to the Interlocator appealed against, 
bat modifies the defender's expenses to two.thirds of theii* 
tax* d amount, and so fkr varies the finding of expenses. 

Note.— >There ean be no doubt that the Oourt of Session 
have very liberally interpreted the law as to the diding of 
prescription by mears of written documents. But without 
disputing that the decisions pronounced by them oonstitnte 
the law in this matter, it seems sufficient to observe that 
there is no deeidon which would go the length of sustain, 
ing the doeumenta here produced as sufficient to elide the 
plea of prescription. The original debtor Humr, in the 
liccoant libelled on, has been long dnoe dead, and Lia estate 
has passed first into the hands of a judicial factor, appointed 
by the Court of Sesdon, and next into those of a trustee, 
on his sequestrsted estate. There is no writ of the original 
debtor produced which in the least supports the resting 
owing of the aceount But then it is said that after his 
death the judicial factor made np a state of the deceased's 
debts, in which expresdons are used which imply the exist- 
ence of the debt libelled on, after the years of prescription 
had run. But to this there are two answers, either of which 
appears to be suffidenL In the first place, the judicial 
factor was disohai-ged of his office on the 24th January, 
iHtfO, and M'Intyre, the present trustee on his estate, dsted 
iQ hia room, while the writ by Copland is dated 8th May, 
isOO, four months after baring ceased to have any chaise 
of the estate; It is by no means a dear point that a judicid 
fHctor baring thus a temporary control of an estate is en- 
titled after he has left or been discharged of his office to 
bind that estate by a writ under his hand, acknowledging 
the existence of a prescribed debt. At ail events the writ 
of such an officer, temporarily invested with the charge of 
an estate, stands in a very different situation from an ae- 
koowledgment by the debtor himself, who is said to have 
contracted the debt, and must be familiar with dl the dr> 
comatanoes connected with both its constitution and pay- 
ment. In the second plnce, and what is still more material, 
the terms of the writ of Copland the judicial factor, found- 
ed on, are of so vague a kind as to apply to the debt in ques- 
tico, that it is imposdble to twist thfm into an acknow- 
ledgment of its subsiMtenoe. They merely amount to this, 
that the present claim against the deceased for £24 138 
which with rertdn other alleged debta amounting to £110, 
are by the judicial factor, from the probable existence uf 
counter claims, or the insolvency of the debtors in them, 
uuly valued at £10. But this says nothing as to whether 
the debt in question stands in the one category or the otJier^ 
and the whole thing is so vague that, especially when com- 
ing from a judicial factor divested of the estate, it cannot 
be eooKidered as sufficient to elide the plea of prescription 
and to amount to an acknowledgment of the debt. 

Act. J. L. Ijlho. Alt. P. M'Leod. 



3d Mat, 1861. 

SHERIFF COURT, GLASGOW. 

(Mn. Sheriff Bell.) 



Taylor, Gibsov, &> Co., o. Alexander Wilson. 

Sale-i-Warnuity — SaIe*Note. — An atHJicial Manwe 
was bought under certain alleged verbal representa- 
lions of its qualities. With the Manure was sent a 
Scde-Note setting forth and guaranteeing its chemi- 
cal elements only. The Manure was used, but it was 
averred had not come up to the representations — held 
that the Sale- Note coiistiiuted the contract between 
the parties, and a proof of the alleged verbal if- 
presentations refused. 



The pnnuen sned the defender for payment of £14 
28. 6d. for goods sold and delivered by them to the 
defender, conform to acoount. The goods sold were 
two qoantities of artifioial manure ; the fint called 
*' potato manore," and the second ** challenge man- 
ure." 

The defence was a denial of resting owing of the 
first item of the aocouut. It was explained that the 
defender was induced to purchase a ton of what is 
known as Langdale*s potato manure, in conseqoenoe 
of advertisements, oircukrs, and verbal assurances, 
through the pursuers' agents, to the effect that the 
manure would produce certain results ; among 
others, that it would produce a potato ciop with- 
out the assistance of stable or any other manure ; 
but in place of coming up to these representations, 
the manure almost completely destroyed a field of 
potatoes, which did not yield a third of the price 
they should have brought, and in consequence the 
defender suffered loss and damage to a much greater 
amount than the item referred to. The other items 
of the account had been offered and refused, and 
was now consigned. 

The record was closed on the summons and a 
minute of defence. Parties having been heard, the 
Sheriff- Substitute pronounced this Interlocutor : — 

Having heard parties* procurators and resumed con- 
aideration of the whole process : Finds it admitted by the 
defender that he received, along with the potato manure in 
question, the account or sale note, No. 5/4, of the date it 
bears, viz., 5th April, 1860 — that he stated no objection to 
the terms of saia writing, and that he proceeded to make 
use of the manure : Finds that it was not till the defender 
was pressed for payment, five or six months afterwards, 
that ne objected that the manure had not answered the 
representation regarding it, and refused payment : Finds 
that the foresaid account bears the conditions on which the 
manure was sold; and it is not one of said conditions 
" that it would rear a potato crop without the assistance of 
" stable or any other manure, which is stated in the 
minute of defence to have been one of the representatiomi 
previously made to the defender ; and in respect of the 
falseness of which, payment is refused : Finds that it is 
not averred by the delender that the manure contravened 
any of the conditions set forth in said account : Finds 
that the terms of the sale were as the account instructs — 
that price should be paid either cash, with 2| per cent, 
discount, or after one month's credit, without oiscount: 
Finds, that in these circumstances, whatever claim of damages 
the defender may have against the pursuers for loss sus- 
tained through the use of their manure, he is not entitled,, 
in the face of the contract to pay for the manure not later 
than a month from the date of the sale, and before he 
could have tested its efficiency in producing a potato crop, 
to set off such illic[uid claim against the price long since 
past due ; and he is not cntitlca in this process to get into 
a proof of any representations regarding the manure not 
embodied in said account : llierefore, and under reference 
to the annexed note, rci)els the defences, and decerns against 
the defender, in terms of the conclusion of the summons: 
Finds him also liable in cxpcnscit — ^allows an account thereof 
to be given in, and remits the same to the auditor to tax 
and report. 

NoTB. — It was held in the English case of Hamor, Jan. 

16, 1855 ; Scott's Rep., vol. xv., p. 667, that "in an action 

" for a breach of warranty on the sale of goods upon a 

" written contract, parole evidence is not admissible to 

"show that the seller's agent, at the time of the sale, 

"represented the goods to be of a particular quality." 

There, as here, thn goods were bought on a sale note,*^ in 

which a rcprci^cmuiiuij, which the plaintiff asuerted had 

< been made, was not embodied. The Court laid down that 

I the sale note constituted the contract, and that if the piir- 

'chaser hud intended to sav that the note did not trulv 
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represent the real bargain, he should immediately have 
letamed it. One of the judgen said — "The plaintiff is in 
" effect seeking to treat as the contract that which passed 
*' between him and the defendant's agent, before the con- 
" tract was actually entered into. The parties ate bound 
"by the written note, and cannot be allowed to vary its 
" terms." The same law applies to the present. Previous 
representations made by tne pursuers* agent ma^ have 
induced the defender to purchase, but do not enter mto the 
actual contract, which, being in writing, is conclusire of 
its terms. Independent of other considerations, there is an 
express barsain to pay the price within a month, and the 
necessity of fulfilling this liquid obligation cannot be got 
rid of ope exceptionii, by alleging that a defect was dis- 
coverea in the quality of the manure long after the period 
of credit had expired. 

This Interlocutor was appealed, but after a hearing, 
Sir Archibald Alison adhered in the following judg- 
ment and note : — 

Having heard parties* procurators under the defender's 
appeal, upon the Interlocutor appealed against, and haying 
made avizandum, and considered the record, productions, 
and whole process for the reasons stated by the Sheriff- 
8ubstitnte, as also those contained in the following note, 
adheres to the Interlocutor appealed against, with this ad- 
dition, that all competent action is reserved to the defen- 
der for any claim of damage he can instruct against the 
pursuers on account of the manure in question sold to him 
and to them, their defences as accords, and dismisses the 
appeal, and decerns. 

NoTB. — ^It was strongly argued here by Mr Burns, for 
the defender, that the contract here was not by a sale note 
or other written instrument, but was entered into verbally, 
and that the invoice, afterwards sent with the manure, 
when deliveied, did not form part, or contain the terms 
of the original bargain. But to this it seems a suffi- 
cient answer, that tne invoice confessedly came with the 
good§f or rather before them, as they arrived after the in- 
voice had been forwarded ; and seeing it, the defender did 
not repudiate it as containing clauses or terms inconsistent 
with tne original contract, or additions thereto, and made 
no objections thereto, but on the contrary, acc^tted tJie de- 
livery, anduted the manure, without paym^ for it, though 
the price was payable within a month. This^ being so, the 
defender is bound to pay the price specified in the invoice 
in the first instance, and can only claim in a counter action 
any damages he can show he has sustained by the manure 
not coming up to the representation held out at the time 
the bargain was enterea into. The ^arantee, it will be 
observed, in the invoice, is not what it is now stated it was 
when the bargain was entered into — viz., that the manure 
would answer for potatoes without any other manure, but 
only that the analytis of its component parts was guaran- 
teed ; and it is not said that it did not come up to the 
guarantee. The price beine stated by the invoice to be 
payable within a month, it oecame due before the defect 
m the manure cotdd poembly he ascertained, the defender 
has obviously become bouncl to pay it, and must just trust 
to making out his claim for any damages he may have sus- 
tained, under a cross action, at his instance, against the 
pursuers. The invoice or sale note, sent b> the pursuers, 
(No. 5/4) though styled snch, was not a mere invoice ; it 
contained, in addition to the price and ^oods, the whale 
conditions JUting the Matter guaranteed, which rendered it a 
proper sale-note or written contract. 

Act,, L. Cow AS. AH., W. Buiras. 



6th May, 1861. 
SHERIFF COURT, GLASGOW. 
(Mr. Sheriff Steath£Rn.) 

Messrs A. & T. Bochakak v, Ed ndurgu and 
Glasgow ILmi.itay C^'Mfaxy. 



Railway Company — Public Csimer— through Cou- 
tract — culpa, — A Railway Company accepting 
Goods foi carriage, wilkout special contract, are 
liable for damage iuektined by the Goods beyond 
their own line : and in such a ease it is optional in 
the Consignee to sue the contracting Company, or 
tliat on whose line the damage luts happened, 

A Railway Company found liable fir loss and damage 
to Goods in consequence ofdtlay in delivery, although 
there was no privity of contract with them and the 
Consignee. 

The pursuers sued for recovery of JC20 lOs., being 

the Yalue of and damage sustained by them in being 

deprived of the sale of 30 bags of potatoes consigned 

to them on 26th November, 1859, at the Balfron 

Station of the Forth k Clyde Railway, and which 

were duly delivered to the defendeis to be by them, 

i as public carriers, duly conveyed to Glasgow, and 

I there delivered to the pursuers; but in which the 

; defenders filedi in so far as through their fault ond 

negligence it was not until the 3rd day of December 

following, or several days after the time that due 

delivery of the potatoes should have been made to 

the pursuers that notice of their arrival in Glasgow 

was made to them, and delivery offered ; not only in 

consequence of the delay which had taken place in 

their transit, but also durin^^ the time they were im* 

1 properly retained by the defenders, they were expos- 

I ed to and damaged by frost ; and being for these 

reasons rejected by the pursuers, they were after- 

i wards sold by the defenders at a great sacrifice, and 

' the money realised by such sale has been retained 

; by them. 

The deft^nces were (1) no contract or no privity 

of contract between the pursuers and defenders, and 

the pursuers have therefore no right of action 

against the defenders ; (2) the pursuei-s never made 

or tendered payment of the dues or dmrges payable 

' for the carriaue of the goods in question, and were 

; therefore not entitled to their delivery, and the 

; defenders were not bound to deliver till such chaiges 

I were paid ; (3) the pursuers or the senders of the 

goods in question, in not having them so packed or 

loaded as to protect them from the frost and weather, 

are themselves to blame for the alleged damage or 

loss ; (4) the pursuers are themselves to blame for 

the alleged loss or damage in delaying to pay the 

charges and taking delivery of the goods; (5) in any 

view, the defendera are not liable for the sum sued 

for, it being excessive, and far beyond the value of 

the goods m question ; (G) the defenders retained 

and kept apart the goods in question for delivery to 

the pursuers as long as possible, until it became 

necessary to dispose of them to prevent their being 

worthless ; (7) the defenders tendered the amount 

realized from the potatoes {£5 15s.,) less dues of 

! carriage (22s.,) viz. £^ 13s. 

I The record was then closed, and parties' procura- 
tors having been heard, the Sheriff-Substitute pro- 
nounced this Interlocutor : — 

Having heard pnrties* procorators on (he closed rerord, 

and iheir respective pleas : Finds it averred in the snmmnnH, 

as ground of the defenders' liability, that the potatoes in 

I question were, on 26th November lant, consigned to the 

I {mr->uei*8 at the Dalfrou Station of the Forth and Clyde 
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Bailwaj, and were deliveretJ bj the defenderii, to be by them, 
08 pablio earrierdp dniy oonyeyed and dellTered to the por- 
Buers in Glasgow ; but that in this thej fiiiled, in so fiir as 
thiTugh their faalt and negliganoa, delivery of the potatoes 
was not ofTered until dd Deoember following, when they 
were reftised in consequence of the undue delay, and because 
of injury from frost, to which the potatoes had been exposed 
while improperly retained by the defenders : Finds that 
whether the potatoes were delivered to the defenders in the 
fiist instance by the party eonsiffning them to the pursuers, 
or whether they were leceived by the defenders from the 
Forth and Clyde Railway Company at the termination of the 
line of that company, to be forwarded in er>ntin nation of the 
journey along the defenders' Railway«-^here ia, in either 
view, a relevant and snffiioent ground of action set forth : 
Therefore repels the plea that the porsners have no right 
of action agsinst the defendem, and befoie further answer 
on the remaining pleas of parties, allows them a proof in 
chief of their respective averments on record, and each a 
cr»njunct proof: Grants diligence at their instance against 
witnesses and hsvers, and commission to any of the depute 
Clerks of Court to take the depositions of havers, to receive 
piotluctions, and certify exhibiu to be repotted forthwith, 
and appoints the case to be enrolled first Court day, that a 
diet mi^ be fixed for said proof proceeding. 

NoTS. — The defenders contended that the pursuers con. 
tracted with the Forth and Clyde Bailway Company for the 
conveyance of the potatoes to Glasgow, as a thorough jour- 
ney, and that therefore the claim now made lies against that 
Company, and not against the defenders, with whom there 
was no pi ivity of contract at all. The pursuers on the other 
hand stated that they made no such contract^-that the po* 
tatoes were delivered to the Forth and Clyde Railway Com. 
pany without agreement of any kind, but on the footing that 
tlie potatoes should, by that Company,, be carried towards 
their destination as far as the Forth and Clyde Railway 
extended, and to be thereafter forwarded by the defenders 
along their line, as independent cariii^rs, in cumpletioo of 
the begun transit. The facts, as thus differently stated, lead 
lo oppofdte results in the queHtioo of liability. It is settled 
law, chiefly on the suthoriiy of English decisions, that 
where a thorough contract is made fur the trai»»mission of 
goods with a iisilwny Compsny, whose line does not extend 
so for as tlie place fur wliieh the goods are destined, thai 
Company will be liable for Iosh or dsmage which the goods 
may sustain through the fault of other carriers in the transit 
beyond their line^(Cbitty & Ten>ple on Carriers,) ed. Ib60 
)<p*. 88 and 128 ; Muschonyo v. LancaMter and Preston 
.1 unci ion Railway Company, and Mand., W. 421 ; Watson 
V. Amber^ffttc, Nottingham, and Boston Railway Company, 
(15 Knglish Jurist, 448;) Scothorn v. South StaffbrdMhire 
hail way and Exchange, (iiep. 041 ;) Crouch v. Umdon and 
^orth WeHtem Railway Company, (3 Com., 188, S. C.;) 
end the Scotrh ease, Biiin v. Brown & Blackburn, 4th 
Dec, 1S24, (3 Shnw, p. 807.) And liability will attach to 
the original receivers, if rliey hold themselves out as through 
cnrriei 8, even withont exprvKS contract, and action will only 
lie against them — although the damsjje was done by another 
Railway to whom the goods were delivered to be forwarded 
— Chilty 5c Temple on Carriers, p. 23. Ter Bsron Parke 
in Johnson v. Midland Railway Company, 4 Exchange. 
:tG7— Coxon V, the Great Western Railway Company, luth 
F» b , 1800. IjAW ReiK>rt8, \ol. 1, p. 442. The reason of the 
liability seems to be that the transfer to other carriers is 
only accessory to the discharge of the original receiver's 
duty, or the terms of his contract; and all interm<Nliatc 
persons employed unt.l the gocxls cairied resch their des- 
tinaiicm are regarded simply as his agents. But when the 
first carriers do not hold themselves out as through carriers, 
and do not so cnntrnct, it is the rule, both in England and 
Scotland, that each carrier, in the course of the journey, is 
answerable only for his own fault, (Temple dc Chitly on 
Carriers, p. 87.) The doctrine is thus stated by Professor 
]j^.|l:_-«» When the carrier .ioea not^go nil the length to which 
'♦ the goods are to be canied, then, if the journey is to be 
«' completed by another carrier, unconnected, the delivery of 
*' the goods to that carrier, or to pei-nons empowered to act 
" as his agents or servants in takini? delivery of goods, will 
" dischar^'e the oi ij. innl can ier " ( 1 Bell's Commentary, 405. ) 
The very point wub deteuninud iu the case Dfuniston v. 



Harkness, 15th Jan., 17 Ul, reported in Clerk Bell's Cases, 
p. 2tf0; and followed in Chapel v. Hunter, 29ih Nov.. 17 U7. 
(Hume's Decinions, p. 312 ;) M'Kenzie v. Howey, 95th June, 
1802, (Humes Decisions, 812;) Bain v. Bowie & Sons, l7Lh 
May, 1321, (1 Shaw,) new ed., p. 11 ; Bates v. Cameron & 
Co., 6th Dec., 1855, (18 Do., 180.) 

Which of the two rules thus stated applies to the circum- 
stances of this case, will depend upon the facts eJiuiied 
unuer the proof now allowed. The Sberiff>Substitute ban 
not laid the oniM of proving the contract on the dcfendeia, 
because, ss it ia not averred that the latter received the 
potatoes direct firom the consignees, it is the pursuer's ducy 
to prove the facta connected with the delivery lo them; aft*'r 
which, the defenders may find it necessary to estab)ii«h their 
defence that it was a through contract, under which the 
original receivers got delivei7 of the potatoes. The otlt^r 
averments of parties are admitted to proof, reserving con- 
sideration of their pleas applicable to them. 

This luterlocutor was appealed : Lut^ after a hear- 
ing. Sir Arohibald Aluion adhered, and added the 
following note : — 

NoTK.^This ease opens np a very important question in 
regard to the lisbiliiy of Railway (Companies, as carriers, 
upon which the SheriJOf-Substitute has very properly, end in 
another analogous case before the Small Debt (3ourt, be. 
stowed a great deal of industry and sttention. As this is 
ihe first case of the kind that has come before him, the 
Sheriff has not hitherto had the same oppf>rtunity of con- 
sidering the points involved in it; and there is certainly a 
difference in the situation of parties, and there may also be 
a difference in regard to the liability of the Railway Clom. 
pany, according to the proof adduced and nature of «he con- 
tract made with the Company to whom the goods were firnt 
delivered. As the Interlocutor under review is only one 
allowing a proof which is clearly materiii], and indeed 
necessary, to the right decision of the cause, the Sheriff 
throws out the following views rather for the consideration 
of the parties in the future conduct of the case, than as his 
settled opinion on the subject, when properly advised on 
the matter. 

There are certain points, upon which, as there seems to 
be no doubt, the law may be stsLed as fixed, without the 
necessitv of any aignment or illoftration. 

1. — Where a consigner delivers goods to a Carrier or Rai^ 
way Compsny who advertises or undertakes to convey them 
to a certain place, though beyond the bounds to which the 
carrier receiviag them himself conveys the goods, and pre- 
pays the csrriage the whole way, there is no doubt that, ex 
contractu^ he is liable to the owner of the goods for any 
damage done to the goods, though that damage was doue 
beyond the bounds of his own line of railway or road. 

2w-»If a Railway Company receive goods aitbout pre-pay. 
ment, but under an advertisement, or from their takiiig 
ill' m under an implied undertaking that they will get the 
goods conveyed to their final destination, or a place beyond 
their own line of railway, they are aUo liable, ex contractu 
for damage done to the goods, though the damage was done 
beyond their own line. 

8. — Where a Railway Company does not advertise or agree 
t'l carry goods beyond their own line, and delivers them in 
the couise of the trsnsit to another Company, there is no 
such liability, ex contractu, and each Company is liable only 
for the damage done on its own line. These points are 
sufficiently Chtablisht d by the cases quoted by the Sheriff. 
Substitute, both in England and Scotland. But there is no 
ulterior matter of great importance, and of constant occur, 
rence, which is quid jurist where goods are consigned to a 
Railway Company who undertakes to convey them to their 
destination, and beyond their own line of railway — but which 
goods ore either not delivered in due time, or arrive in h 
damaged state at their ultimate place of destination, bUl't 
passing, it may be, through several lines ot railway belong, 
ing to different Companies,— has tlio consignee a right 
of action only against the Jirst Company who received the 
goodif Or, has he an sction also ajjuiost suv other Lorn, 
psny who receives them in the course of their Uonsit, sfid 
f'aiU to deliver them in time, or in projior condition, at their 
uliimste destination, if the consignee is prepared to prove 

9 
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that the negiigc nee occurred or the damage to the goods 
was done on their part of the line 7 It need not be said ot 
how much importaoce thU qaestion is in Glasgow, both to 
the pablic and the Railway Companies, where goods are 
constantly being transmitted by railway trom London, Man- 
chester, Literpool, Aberdeen, and other places, to consignees 
entitled to receive them, and the good^ either don't arrive 
at all, or arrive too late, or in a damaged state. Is the 
Glasgow consignee bound to go to the English Courts in 
Westminster Hall, or the distant Scottibh Conrts, to seek 
redress ? Or has he a right of action also against the Com- 
pany at his own end of the line, who should have deliTered 
the goods at their desiination in Glasgow ? 

The English law on this point seems to be qtiite settled, 
that in such a case the consignee's ri!];ht of action lies only 
against tlie Bailway Company who ^rnt received the goods 
— Bristol and Exeter Railway Company v. Collins, 16th 
Feb., 27th July, 1859, (Clark's Reports, vii., 104.) This 
case was decided, after consultation with all the Judges, by 
the House of Xx>rds, and would be decisive of the present • 
case if the decision had been given in a case from Scotland; I 
but it was given in an English, and the principles of English 
law in cases of this sort are quite different from those of . 
the Scotch, and that for the following reason :— { 

The English law recognises no right of oction except • 
against parties with whom there has been a privity of con- 
tract, as they call it. Ilie contract, of course, in the above 
coso, was solely between the consigner of the goods and the 
Railway Company to whom the goods were Jiist delivered. 
There was, stiictly speaking, no contract \vhutever with the 
oihtr Company on whose line of railway the damage took 
place; and though tho consignee is virliiaily h-ld to be 
assigned into the whole rights of the consigner, yet, from 
there being no contract with tho letter Company, the action 
was held competent, in the English Courts, only against the 
fii-st Company who received the goods, and not ihe Railway 
Company on whose line the damage was done. There seems 
to be no reasonable ground for doubt that, on the same prin- 
ciple, action would be competent in Scotland against tlie 
Company Jirst receiving the goods, at the instance of the 
consignee, if the latter chose to x>[osecute tht'm. But bos 
he no other remedy against any other Company on the line, 
ev(>n though he can distinctly prove that that other Com- 
juny was the one soleh in fault ? For example — ^if a Glas- 
gow consignee ot goods sent from England, or a distant 
part of Scotland, has ascertained and can prove that the 
blame in delivering the goods at all lay with the Glasgow 
Railway Company, or that the goods were damaged on their 
line of railway, or were not timeously delivered; then, has 
he no right oi action against the Company in fault, but 
must he proceed against the Railway Company in England, 
or distant places, before the English Courid— 'that is against 
the party not in fault, but who is presumed by legal fiction 
to be responsible for the party who really is so ? It appem's 
to the Sheriff that ihcrA is no necessity lor recourse to such 
11 circuitous mode for tho enforcing of such an obligation. 
It is a fixed principle of Scotch law that if one Railway 
C^impany receive from another Railway (Company, and for 
profii to themselves, agree to convey goods along, it may be, 
different lines of Railway, each Company, to their ultimate 
iles.ination, is bound to exercise a reasonable amount of care 
ill duly conveying the goods, and guarding them from mis- 
chief; and if, in consequence of the culpable neglect of any 
one Company along the whole line, damage is done to the 
goods, or they are not delivered in proper time, such Com- 
jKiny is liaMe to a direct action, at the consignee's instance, 
quasi ex delicto, without nny iirivity of contract, provided the 
parly buih ring prove tbut lite dam.i;;e was diuia to the goods 
after they bad come into that Company's |»os>t Saion, or were 
not delivered in proper time through their neglect. So far 
is this principle curried in Scotland that it is now held to 
be theit for a traveller who improperly retains or keeps up 
un article, or a sum of money, which he merely iinas by 
chance on the street or public highnny. It is true that the 
t onsi{;nee who proceeds r.gainst the Railway Company whom 
he alleges to bo directly in fault must establish two things 
in his action before he cnn succeed : First, that tho goods 
came into the custody of the defenders or thrir servants in 
the same state in which thi'v were when first put into tran- 
sit at the oibur end of tho lice; and secondly— that they 



were damaf^ed on the line of railway belonging to the Com- 
pany selected as defenders, while in their possession, and 
by their serrants, for whom they are responsible, or were 
not delivered in due time through their fault or neglect. 
This may often be a difficult matter to prove, bat if the con- 
signee is willing to nndertake the burden of such a proof, 
as has been done in this case, there seems no legal ground 
on which he can be refused decree for the damage done, or 
value of the goods, if he establish his allegations in these 
particulars. 

Proof was then led at considerable length by both 
parties; after which, parties having been beard, tho 
Sheriif-Substituto pronounced this Interlocutor : 

Having heard parties' proenratora on the closed record, 
and the eoneladed proof, and made avizandum : Finds, in 
point of fact, that in the month of November, I8d9, 'the 
pursuers purchased from Mr James Risk, farmer, Greystone, 
near fialfron, GO bags potatoes, at the price* of 9/0 each bag 
— to be delivered to the pursuer's address at the Balfrou 
Station of the Forth and Clyde Junction Railway; and the 
purchase price the pursuers paid : Finds that the pursuers 
also supplied bags to Mr Risk to contain said potatoes, and 
that they were each of the value of 1/U : Finds that on Sat- 
urday, the 20th day of said month of November, and be. 
tween the hours oi 10 and 12 o'clock forenoon, Mr Risk 
delivered said thirty bags of potatoes, in good order and 
condition at the said Balfrou Station; and all of which were 
loaded by his servant and a railway porter on one of the 
defenders' trucks (No. I&b2) then lying there ; the upper- 

most of which bngs bore the pursuer's address *' Messrs 

A. & T. Buchanan, 32 Port-Oundas Boad, Glasgow ; " and 
this truck, as so loaded, was despatched from Baliron i)tii. 
tion, and invoiced to Balloch, the terminus of the said Forth 
and Clyde Junction Railway, by the first goods train which 
passed said Station, at 2 o'clock same day, and arrived at 
Balloch in about an hour afterwards : Finds that the said 
truck and potatoes were invoiced afresh, and despatched 
from Balloch by the Caledonian and Dumbartonshire Rail- 
way, at 10 minutes past 12 o'clock, on the morning of Mon. 
day, the 28th day of said month— being the hour of depart, 
ure of the first goods train thence ; and delivery was given 
to the defenders at their Cowlairs Station on arrival of said 
train at 20 minutes past 4 o'clock same morning, to be for- 
warded to their Queen Street Station in Glasgow for ultimate 
delivery to the pursuers : Finds that in the ordinary course 
of transit the potatoes fell to be forthwith forwarded to the 
I Queen Street Station : Finds that Mr Risk, on the same day 
I he delivered the potatoes at Balf'ron, sent by post a letter of 
advice to the pursuers, which was received in Glasgow ou 
the morning of said 28th November, and immediately there- 
utter, and in the course of same forenoon, the pursuers 
applied at the grain store in the defenders' Glasgow Sta- 
tion—being the accustomed place at which delivery of such 
goods was given fbr said poUtoes, but the answer returned 
by the defenders' servants was that no potatoes had arrived 
tor the pursuers : Finds that up to this time the weather had 
been favourable for the transmission of the potatoes, having 
been open and mild, but during a later part of same day, a 
slight frost set in : Finds that on the following day, Tues. 
day morning, the pursuers repeated their application to the 
defenders for delivery, and again received the same answrr* 
and the purbuers becoming alarmed in case their potatoes 
would receive injury, because of the increasing intensity of 
] the frost, applied to the defenders a third time on the after- 
! noon of said Tuesday, but once more the same answer was 
I returned : Finds that the frost having continued durin*' 
: Wednesday, the tlOth November, and the pursuer, Thomas 
i Buchanan, having had occasion, on the evening of that day, 
'. to leave Glasgow, he directed the pursuers' servants to re- 
fuse delivery of the potatoes, if offered by the defenders in 
! his absence ; but although Mr Buchanan was from home 
I till Friday evening following, the i>otatoes were not offered 
I ot the pursuers' premises : Finds that in the course of Fri. 
day, the 2d day of December, the defenders sent to the 
pursuers a printed form of intimation, filled ap, intimating 
the arnval of said potatoes, and directing the pursuers to 
take deliveiy, which was the fir^t notice concerning tlie 
potatoes which tho pursuers h^d received ; but the latter 
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tben refilled to take delivery : Fiuds that tlie irost haTiog 
continaed without any intermiasion, the porsaen, on Moa- 
day, 5th December, sent to the detemder^ Glasgow Station 
a person of skill to examine the condition of the potatoea, 
who fonnd them lyin^^ noeoTered in an open eanaewnyed 
yard, and on examination he diseoTered them to be eoated 
with' rime or hoar frost, in a bad atate, unmarketable, and 
even unfit for the use of cattle : Finds that soon after thia 
the defenders sold the potatoes ~they also tailed to return 
the pursuers the bags in which the potatoes were contained : 
Finds that the frost continued for nearly a fortnight after 
the said 28lh day of November, daring all which time there 
WAS great difficulty experienced by provision dealers in pro> 
curing a supply of potatoes for their trade^which rapidly 
rose in prioe : Einda that as soon aa the firost abated the 
pursuers purchased 30 bags potatoea, instead ot, but not 
better in quality than those in question, at the advanced 

5 rice of 12/d a bag, making an increaae over the price paid 
[r Bisk ot X'4 : Finds it proved that the delay in forward- 
ing said potatoi*8 Irom Cowlairs to the Ola»gow Station of 
the defendent' railway caused the iigury to said potatoes, 
and was occasioned by a pressure of traffic on their line, for 
'which they do not aeem to have made provision : Finda that 
there waa no through contract entered into between the 
pursuers, or Mr Risk on their behalf, and the Forth and 
Olyde Junction Etailway, for the transmission of said pota^ 
toea from Bali'ron to Glasgow, but that that railway was eon- 
cemed in the tranxmissioo, and interested in the freight, 
no further than to their own ultimate terminus at Balloeh : 
Finds that neither. of the intermediate railways between 
Balluch and Cowlairs failed in the performance of their dhty 
in Fonding on the potatoes in due time ; the delay and injury 
being solely attributable to the defenders after the potatoes 
came into their hands early in the morning of the 2ttth 
November : Finds, in point of law, that the defenders, as 
the parties in fault, and the immediate cause of the pursu- 
ers' loss, are bound to pay them the difference in excess paid 
for the potatoes purchased instead of those in question, as 
well aa the price of the latter, and the value of the bags 
cctntoining said potatoes— «11 of which sums are correctly 
charged in the account No. K/l. Therefore repels the de- 
fences : Finds the defenders lioble in £20 5/ sterling, being 
the amount of said account Fued for, and with interest on 
that sum as libelled: Finda the defenders liable in expenses, 
allows an account thereof to be lodged, and remits the same 
to the auditor to tax and report, and decerns. 

NoTK.— There having been no through contract estab- 
lished as between the pursuers and the Forth and Clyde 
Junction Railway, and as the defenders are found to have 
been the carriers immediately camdng the injury to the po- 
tatoes, and the loss otherwiKO conclnded for, they are fonnd 
liable agreeably to the principles of law already slated in 
this case. 

This Interlocntor was appealed, but adhered to bj 
Sir Archibald Alisou iu the followiiig luterlocutor 
and Note — 

Having heard parties' procurators under the defenders' 
appeal upon the interlocutor appealed ogainst, proof ad- 
duced, and whole process, adheres to the luterlocutor for 
the reasons stated by the Sheriff-Substitute, as also those in 
the following note, and dismisses the appeoL 

NoTB. — ^It is sufficiently proved here that the potatoes in 
question arrived at the Caledonian Railway Station at 
Balfron on the 26th of November, and arrived at Glasgow 
on the 20. h, at 11*00. It is also admitted that the potatoes 
were found ultimately in the possession of the defenders, 
Uie Edinburgh and Glasgow Railway Company. There can 
be no qnestiun therefore that they got the potatoes, and the 
sole question is whether they timeouslj diKcharged their 
duty of delivering ihem. It appears in evidence that they 
did not do this, for the pursuers having been informed by 
letter Uiat the potatoes had left Balfron, called three times 
at the railway office in Glasgow inquiring about the potatoes, 
and were told that they hod not yet come. Meantime the 
weather got colder, and frost set in, and by the dd of Decem- 
ber it was sufficiently »overe as to frost the potatoes, by which 
they were much injured, ond the pursuer in conseqaenec 
refused to take delivery, lu these cii cumstanccs it is clear 



that the defenders are responsible for the damage elaimt'd 
—the amount of which ia not disputad-^seeiug it arose fn>m 
their having fidled in discharging, in due time, their duty 
of timeous^delivery. 

Act. GoBBOM Smith. Alt. Rankattkks & Kibkwooo. 



9tb Mat, 1861. 

SMALL DEBT COURT, PAISLEY. 

(Mb SHBRiFr Campbell.) 

Jambs Caldwell, Clerk of Supply for Rcnfrewsbiro, 
V. RoBBBT Wylib, iDspector for LoobwiDOooh. 

Valuation of Lands Act— Copy RoU^Clerk of 
Supply— Parochial Clerks — Cierkg of Supply are 
hound tofumiah, gratis, to the Clerks of Farochial 
Boards a Copy of to much of the Valuation Boll 
as relates to their respective J'arishes. 

The pursuer sued the defender for £5 ITs. oil, 
being his fees for so much of ti^e Valuation Roll of 
the ooiinty of Renfrew as relates to the parish of 
Lochwinnooh, he being Clerk and Inspector of the 
Poor for that parish. The defence was that no 
payment was provided by the Valuation Act 

Parties having been heard at length, the Sheriff 
took the case to avizandum ; and having advised 
with the Sheriff (MacfiEtrlo^e), he, with his concur- 
rence, pronoimoed the following judgment : — 

The pursuer is the Clerk of Supply for Benfrewshire, and 
seeks jMtyment from the defender, the Inspector of Poor for 
the parish of Lochwinnooh, of an account, amounting to 
4^5 178 6d, for the copy of the Valuation Aoll in so far aa 
applicable to that parish, and the expenses connected with 
the furnishing of the same to the defender. The charges iu 
this account are not complained of by the defender as un- 
fair or excessive, but it is said that the pursuer is not in law 
entitled to claim payment of the account from the Paiochial 
Board of Lochwinnoch, or the defender, as the representa- 
tive of that Board. The pursuer, as Clerk of Supply, waa 
under a statutory obligation to furnish the Board with the 
copy chamd for, under the 12th section of the Valuati<m 
Act, which provides that "as soon as*' the valuation roll 
has been authenticated, as therein provided, "the Clerk of 
Supply or Town Clerk, as the case may be, shall ftunish to 
the clerks of the several Parochial Boards within the county 
or hur^h a copy of so much thereof as relates to their 
respective parishes ; " and the question now to be deter- 
mined is, AVhether the Clerk of Supply is hound under the 
above statutory provision to furnish the clerks of the 
Parochial Boards within his county with a copy of so much 
of the valuation roll of the county as relates to each of 
their respective parishes, free of charge to these Boards ? 
The question thus raised is one of great and general im- 
portance ; and as I entertained from the first serious doubts 
as to the liability of these Boards, and as it was most un- 
desirable, without due deliberation, to disturb the practice 
hitherto prevailing in the county — which has been for the 
Clerk of Supply to exact, and the Boards to pay, the ex- 
pense of the copies furnished — I took the case to avizandum, 
and consulted the Sheriflfof the county as to the legal rights 
involved. I have been favoured with a written note of the 
opinion arrived at by the Sheriff, and as it is an opinion in 
which I entirely concur, I believe the Sheriff will' not think 
I take an undue liberty in adopting it in the terms in which 
it is expressed as mv judgment in this case. The Sheriff, 
then, is of opinion that the pursuer is bound to furnish the 
Parochial Board with a copy of the Valuation Roll, so far as 
applicable to their parish, free of charge, and for this 
opinion he Mta^ns the following reasons : — 1. Hie statute, 
while it makes it imperative on the Clerks of Supply to fur- 
nish the roll, contains no provision to the effect that any 
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cb«r^ is to be mad^ for to doing, and thif it all the more 
■igniflcaut, leein^ that in the very clause. tIs., the 12th, 
making it imperatiTe on the Clerk of Snppij to (Virnish the 
Yalaation Roll to parochial clerks, without saying anything 
as to his being entitled to cbaige therefor, proTision is 
specially made for the regulation and pavment of fees for 
another matter. 2. By claase 85 of the Act, it is proTided 
that the Clerk of Suppnr must transmit eyerr six years the 
Valnation Bolls to tne Lord Clerk Begister, but nothing is 
said as to his being entitled to diarge against the Lord 
Clerk Begister or t& Crown anv remuneration for the per- 
formance of that duty. 8. In short, it would rather appear 
that the furnishing of the yaluation roll to the parochial 
clerks " as soon " as it has been authenticated, is just a 
part of the machinery created by the statute, which must 
be carried out by every county and burgh throu^ the 
medium of the Clerk of Supply and Town Clm respectiTely, 
without any char^ against the Parochial Boards. 4. Nor 
is it of any matenal importance whether the thing is done 
by and at the expense of counties and burghs qua such, or 
by the ratepayers under the Poor Law. 6. Tne Clerk of 
bupply and l^wn Clerk ought, however, to be remunerated 
for their trouble in the matter, and it appears to mo that bjr 
suction 18 of the Act " The Commissioners of Supply of each 
county,*' and the "Magistrates of each burgh," can always 
have it in their power to provide for such remuneration as 
part of the costs and expenses attending "such annual 
valuation, and cause the same " to bo apprationed upon the 
parishes within "each county and burgh." On these 
grounds, the decree now to be pronounced will be an 
absolvitor of the defender from the pursuer's claim. 



13tb Mat, 1861. 
SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Strathbrn.) 

William Forbbb, Printer and Publislior, v. His 

Crkditous. 

Gossio-Bonorum. — Cireunuianeti in which Cemo 
re/uud. 

FoRon presented a petition for the benefit of 
ceKsio-bouorum. His petition was opposed by oor- 
tiiin creditors on tlie grounds (1) of recklessness in 
trading ; (2) extravagant living ; (3) be had kept 
uo reconl of his transactions; (4) had given prefer- 
ences; and (5) bad not sufficiently accounted for 
his losses. The Sheriff- Substitute having heard 
parties* procurators on the olgcctions and answers, 
pronounced tliis Interlocutor : — 

Ilaving heard parties* procurators viva voce, on the ob- 
jections and answers, Nus. 2d and 29, and made avizandum, 
fur the reasons stated in tlio folluwing note refuses in hoc 
statu the petitioner's application for the benefit of decree of 
cano-banorum 

NoTB.— Tlie SherifTSabstitute is of opinion that the cir 
cumstances disclosed in the petitioner s examination are 
amptjjr sufficient to justify refusal of his petition ; that 
examinaiion utaUUhu recJaestnest in trading, great irregu- 
larity in preserving a record of the petitioner s transactions, 
an entire suppression of how large sums borrowed by him 
had been expended, and the disposal, when in a state of 
hopeless insolvency, of the oolv property which he pos- 
soxKcd, and a failure to account ior the proceeds. The nar- 
rative of his transactions, as stated b^ the petitioner him- 
self, appears to be as follows : — That m January, 1857, he 
commenced business as a printer and publisher. He 
continued this business at first in Glasgow ; then, in addi- 
tion, at Bridge of Allan and Helensburgh, till February, 
I860, when he st')pped payment. During that period he 
had published the GUuffow General AdvertiMer, Wett End 



Merewry, SeoUkh Journal, lUuitraied Maganins and Timet, 
StirUng and Bridge of AUan New, and MeUndwrah Mail, 
on all of which he made losses ; but none of the details of 
these have been recorded. The petitioner had no capital 
whatever when he began, and he betook himself to the 
thriAless practice ofraisingmoney on loan, chiefly from money 
brokers, at rates of interest varying from 6 to 80 per cent., 
and also by discounting accommodation bills. Of lent 
money he is now owing X1166. Not one of these money 
transactions passed through the petitioner's business-books, 
and he never at any time took a balance, and he was unable 
to famish even an approximation of how matters stood with 
him at the end of any year ; but it seems from such infor- 
mation as can be gleaned from his cash-book, that not in 
any year since he commenced business, did be make any 

Crofit, but in each j^ear his expenditure greatly exceeded 
is income, and still persistea in his backgoing trade. 
Some eatxies in this cash-book are admitted untrue; 
in particttUu', it is confessed that an item of £67, 10s, 
entered under date Slst December, t8&9, as paid to Bowies 
by the petitioner was really not paid; various leaves besides 
have disappeared altogether from the cash-book. On 28th 
February last, the defender called a meeting of his creditors 
and submitted a statement of his affairs, and he then gave 
up his household furniture as worth £45, his office furni- 
ture at £15, and sood debt* due him to the extent of £71 — 
in all, £131 ; unoer this cessio he gives up no assets what- 
ever, and his liabilities due to 78 creditors amount to 
£1445 4s 6d In Sept., 1859, the petitioner took an ad- 
vi^pce of £30 on his household furniture, which he has not 
accounted for, the furniture othemrise he ordered to be sold 
by auction since calling his creditors together, but no resi- 
due is stated as available to them. His office furniture, he 
says, was seised for rent ; and his good debts, he pretends, 
have either been collected bv himself, and have not been 
accounted for, or have tumea out bad. Two months before 
convening his creditors, the petitioner states that he sold his 
printing-presses, types, and other pliant, to a Mr Cousland 
tor £123, payment of which he received, but that payment, 
or how M>plied, appears nowhere in the petitioner s booka^ 
nor has he explamed what became of the cash. This sale 
was made, ho says, without the effects being valued, but 
the original cost was from £230 to £240. llie copyright 
or goodwill of his newspapers, the petitioner in his state 
of affairs, pren up in February at £520, have been dis- 
posed of smee to other parties, and the papers are now 
Gying very well ; but no account of the copy-right has 
en given under the cessio. The petitioner was incarcer- 
ated in Edinburgh prison in May last, but liberated ou 
caution under these proceedings. It is impossible, on a 
review of this narrative, to regard the petitioner with 
either sjrmpatliy or favour ; the privilege of cessio ought 
to^ be extended only to those debtors on whom innocent 
misfortunes have entailed ruin — and not to restless specu- 
lators who dash into business without one farthing of 
capital — who trade on loans borrowed at enormous umiry 
or accommodation, and who persevere, in the face of most 
transparent insolvency, to rear up debts wherever credit 
can be got, till, having exhausted every source from whence 
to incur more, the insolvent is compelled, by the fi>rce of 
circumstances, but not from inclination, to stop. Such ap- 
pears to be the petitioner's* position ; and without sacrific- 
ing principle altogether, creditors ought not to be deprived 
of the hold which they are entitled to keep of a debtor like 
him, until he shall have afforded them greater satisfaction, 
or made expiation by further imprisonment for his business 
delinquency. 

This Interlocutor was appealed, and on a hearing. 
Sir Archibald Alison pronounced this judgment: — 

Having heard part'es' procurators under the pursuer*^ 
appeal u)x>n the interlocutor appealed against, and having 
made avixandum, and considered the objections and aji- 
swers, end whole process : Finds it admitted Uiat the pur- 
suer's liabilities are £1445 4s '6d, of which £1165 is for 
mone^ borrowed at from 5 to GO per cent. : lliat his assets 
are fu/, and that he began business with no capital of his 
own except the borrowed money, and set up several nfws- 
papcrs : FiiidR that he brj>an borrowing monev from all his 
friciidii, and did net make regular entries tnurcof in Uif- 
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books, except in a priTat6 book, which did not contain 
entries for his accommodation Mils : Finds that in the year 
1858 the pnrsner's expenditure oyer income was £428, in 
1859, £^9 ; and that his total expenditure in three years and 
a-half was £529 over income : Finds it admitted by the 
pursuer that he never balanced his books, or ascertained 
what his net nrofits or losses were: Finds that the pur- 
suer wsa entitled to £1500 in right of his wife, and that 
it was drawn for his behoof: Finds that there is no otI- 
dence of any particular losses or extraneous disasters to 
occasion so great a deficiency within so short a time, and 
in particular, how no assets whateyer remain out of so 
much borrowed money : Finds it admitted that large sums 
are entered in the pursuer's books as paid, when they were 
not paid on the dates set down, nor paid at idl, but bills 
granted for their amount ; and that the books do not show 
several heavy losses, said to have been sustamed by the 
pursuer : Finds it admitted that some leaves are torn out 
at the end of the pursuer's cash-book, though it is denied 
there were any entries in the leaves so torn out, and the 
book was not written up to them : Finds that the pursuer 
has been three months in prison before he was liberated under 
an interim protection granted on this process : Finds that 
the pursuer became cautioner for his brother to the extent 
of £1037, which he was obliged to pay : Finds, in these 
circumstances, that although the pursuer has been guilty 
of gross imprudence and extravagance, yet as it is not 
alleged, and there is nothing to show that the pursuer is 
possessed of, or concealinff Amds or effects, there is not 
sufficient ground shown tor refusing in toto the cessio, 
although enough has been established against him to war- 
rant extract of the decree of cessio being superseded for a 
reasonable time ; therefore, in the whole circumstances of 
the case Finds the pursuer entitled to the benefit of ces- 
sio, but supersedes extract of the decree thereof for four 
months from this date, and so far alters or varies the Inter- 
locutor appealed against, and decerns. 

Act. Buavs & MaoLkax. Alt, Macleod & Balstov. 
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ITuaH Baird k Co., Brewers in Glasgow, v, James 
Smart, Superintendent of Police in Glasgow, and 

Others. 

ForthoominjT — Arrestment — Superintendent of 
I'olioe. — (jooda uere seized by the Police^ arul re- 
turned for the ends of justice — A creditor of the 
party from whose house the goods had been taken used 
arrestments in tJie hands of the Superintendent of 
Police; afterwards the goods were gioen up by the 
Police to the widow of t/te common debtor, although 
the arrestments Jiad not been removed —Held that die 
Superintendent was responsible for the acts of his sub- 
ordkuxtesj and decree given against him for the sums 
concluded for in the summons. 

Webster wasa debtor of the pursuers, against whom 
they bad an extract rpgistored protest of a bill. In 
January, 1856, Webster's bouse was visited by assis- 
tant superintendent George Mackay, then of the 
Glasgow Police, who seized a number of gold and 
silver watches, and carried them off to the police- 
office ; they were there handed over to the produc- 
tion keeper, and duly entered, in the stolen property 
book. In March, 1856, the pursuers arrested ''in 
'* the hands of Captain Smart the sum of £30, less 
"or more due and addebtei by him to the said 
''.Alexander Webster, together with all goods, gear. 



" debts, sums of money, or other effects whatever, 
*' lying in his hands, custody, and keeping, pertaining 
"and belonging to the said Alexander Webster.*' 
The watches remained either in the productiou 
keepet^s custody or in tliat of the Procurator 
Fisoftl of Court, until December, 1858, when they 
were given up to Webster's widow (he having in 
the meantime died) by the production keeper. 

The pursuers then raised this action of forth* 
coming, calling Captain Smart and Webster's widow. 

The record having been closed and parties heard, 
<!he Sheriff-Substituto pronounoed the following 
Interlocutor:-— 

Finds as rogards the defender, Marion lindsay or Web- 
ster, that it has been already held by final Interiocntors in 
this cause that she does not represent her deceased husband, 
Alexander Webster, the common debtor, the jmrsoers hav- 
ing admitted that she has not been decerned his ezecntriz, 
and there bein^ no evidence that she is a vidons intromitter, 
which, even if it had been proved, would not haye made her 
the representative of said common debtor : Therefore, finds 
that the summons, as laid against the said Marion Lindsay 
or Webster, is inept : Sustains her defences, and dismisses 
the action as affainst hei : Finds the pursuers liable to her 
in expenses, allows an account thereof to be given iiL and 
remits the same to the auditor to tax and report : Binds, as 
regards the arrestee, Smart, that it is intructed by the 
execution of srrestment No. 7>2, that on the 27th March, 
18<56, the pursuers, by virtue of the extract registered, 
" protest No. 7-1, arrested in the hands of James 
Smart, Esq., Superintendent of the Glasgow Police, fur 
himself, and as representing the Commissioners of the (ilas- 
gow Police or otner police authorities, the sum of thirty 
pounds sterling less or more, due and addebted by him, the 
said James Smart, to the said Alexander Webster, together 
with all goods, gear, debts, sums of money, or any other 
effeots whatever lying in his (the said arrestee's) hands, 
custody, and keeping, pertaining and belonging^ to the said 
Alexander Webster: *' Finds that the proof wmch has been 
adduced by the pursuers instructs, that on the 18th Jan , 
186e, Qeorge M'&ay, then an assistantsuperintendent of 
the Glasgow police, went to the house and shop of the said 
Alexander "Webster, and took possession there of 8 gold, 
19 silver, and 2 Gennan silver watches, and carried off the 
same to the police office, where he gave them up to Bobert 
Irvine, production keeper: Finds it instructed by the 
excerpts, Nos. 82 and 88, from the stolen propert]^ books, 
that the watches were of said date entered therein, and 
that in the course of the same month the 8 gold watches 
and 8 of the silver watches were given over for legal dis- 
posal to Messrs Hart & Toung, the then Procurators-Fiscal 
for the county, and there is no evidence to show that the 
said watches so given over were ever returned to the 
custody of the nolice : Finds it, however, instructed by the 
excerpt from tne stolen property book. No. 84, that 11 of 
the said silver watches and tne two German silver watches 
continued in the hands of the stolen property or production 
keeper of the Glas^w polios down to the 16th I)ec.. 1858, 
when they were given up to the foresaid Marion Linosay or 
Webster, widow of the then deceased Alexander Webster : 
Finds that the person who so delivered said watches was 
the witness John M'Whannell, production keeper in the 
Central Police Office, into whose custody, it is presumed, 
they had passed from that of Robert Irvine, the productiuu 
keeper, to whom they were delivered in Jan., 1856 : Finds 
that in so far as the arrestment founded on was used in ttve 
hands of the arrestee Smart " as representing the Com- 
missioners of the Glasgow Police or other police authori- 
ties," the same was inept, in respect that Smart does not 
represent the said booy, as is instructed by the Glasgow 
Police Act, 6th and 7tn Victoria, cap. 99, sec. 61, ana no 
attempt has been made by the purvuers to show such 
representation, which is denied in the minute of defence 
for Smart : Finds that in as far as the arrestment was used 
in Smart's hands " for himself,** the proof instructs that it 
was the said George M*Kay who originallv seised the 
watches, and that they were afterwards in the custody of 
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the production keeper, but there is uo evidence that Smart 
either knew of their seizure, of their being in said custody, 
or that he was cognisant of any of them being given up to 
Marion Lindsay or Webster, which was the act of the pro- 
duction keeper, M'Whannell, sanctioned apparently by the 
said George M'Kay, who is entered in the said stolen pro- 
perty book as the " officer in charge of the case : *' Finds 
that the pursuer has also failed to prove that either M'Kay 
in seizing, or the production keepers in holding the said 
watches, acted under any authority, direct or indirect, de- 
rived from Smart individually, or that he appoints the pro- 
duction keepers, or that they are responsible for their actings 
to him : Finds that in this state of tlie evidence the pursuers 
have failed to instruct that the arrestment used in Smart's 
hands as an individual attached the said watches, or that 
the said arrestee is responsible to the pursuers for them or 
their value : Finds, further, that although it was shown in 
the course of the proof that the delivery of the watches 
themselves to the pursuers by Smart was now a factum im- 
prettabiUt the pursuers failed, to lead any evidence to show 
the value of tne watches alleged to have been covered by 
their arrestment, so that no proper foundation has been laid 
for a decree for any pecuniary amount, even had the pur- 
suers been entitled to such decree : Therefore, sustains the 
defences stated for the said arrestee, and assoilzies him from 
the conclusions of the action : Finds the pursuers liable to 
him in expenses, allows an account thereof to be given in, 
and remits the same to the auditor to tax and report, and 
decerns. 

This Interlocutor was appealed, and parties 
having been heard, Sir ArcbibFild Alison pronounced 
this judgment:-— 

Finds that, under the Interlocutor already pronounced 
now final in this Court, the only question now remaining for 
decision is on the merits whether it is proved that at tlie 
date of the arrestment used in the hands of the arrestee, 
Smart, there were any goods or effects in his possession 
belonging to the common debtor, Alexander Webster, or in 
the hands of officers or others belonging to the Glasgow 
police establishment, for whom he. Smart, as superintendent 
of the said Glasgow police, is responsible : Finds it proved 
that, on the 13th Jan., 1^56, the witness, Capt. George 
M'Kay, at that time assistant superintendent of the Glas- 
gow police under the arrestee. Smart, seized in the premises 
occupied by the common debtor, Alexander Webster, a 
number of gold and silver watches, and carried off the same 
to the police office, where they wore given up to Irvine, a 
production keeper, to be kept for the ends of justice, and 
that the said watches were entered in the stolen property 
books kept at the police office: Finds it proved by the 
execution of arrestment, No. 7-2, an arrestment personally 
delivered was used on the 27th of March, 1856, at the 
instance of the pursuers in the hands of the defender 
(arrestee) James Smart, " as Superintendent of the Glasgow 
Police, for himself, and as representing the Commissioners 
of the Glasgow Police, or other police authorities," the sum 
of £30 less or more, together with all goods, gear, or other 
effects whatsoever, lying in his hands, custody, and keeping, 
due and addebted, or pertaining and belonjj^og to the com- 
mon debtor, Alexander Webster : Finds it instructed by the 
excerpt from the stolen property book. No. 34, kept by the 
police, that, on the 16th Dec., 1868, eleven silver watches 
and two German silver ones, being part of the watches that 
were so arrested, were delivered up by a production keeper 
in the Police Office, of the name of M'Whannell, to the 
defender, Mrs Marion Webster, the widow the then deceased 
Alexander Webster, the common debtor: Finds that the 
arrestment used in the hands of the arrestee. Smart, as 
Superintendent of the Glasgow police, for himself, or as 
representing the Commissioners of the Glasgow Police or 
other police authorities, validly attached the watches which 
had been seized by M'Kay, the assistant superintendent, 
acting under the said arrestee, as in the possession of Web- 
ster, and which were carried to the Police Office, and there 
given in charge to the production keeper ; seeing that al- 
though the arrestee Smart does not represent the Commis- 
sioners of Police under the Glasgow Police Act, yet it is 
si)ecially enacted by section 92 of that Act that the Super- 
intendent of Pdice shall be responsible and answerable not 



only for his own conduct, but also for the conduct and effi- 
ciency of the lieutenants, officers, patrol, and watchmen, to 
be appointed in the several departments of the preventive 
and criminal police " selected and appointed by him and 
acting under nis directions : '* Finds that after the watches 
were so arrested no multiplepoinding was raised by the ar- 
restee or other police authonties in order to have it ascer- 
tained to whom they belonged or to whom they fell to be 
delivered up, but that they were simply handed over by 
the production keeper (M'Whannell^ to the party ^Mrs 
Webster) after they had been arrestea in Smart^ hancts as 
aforesaid^ and marked as arrested in the police stolen pro- 
perty books: Finds that the party cited to produce the 
police books under the proof was the airestee Smart, 
although, to save the inconvenience of his attending in 
person as a haver at his own court hour at 11 o'clock a.m., 
the books called for were produced by Mr M'Whannell, tlie 
production keeper, who was not cited, but attended with 
the books, as representing Smart, the superintendent, under 
Smart's citation : Finds that, in these circumstances, the 
books so produced must be held to have been produced by 
the arrestee Smart, and as kept at the Police Office under 
his control : Finds, in point of law, that the arrestee Smart, 
being admitted to be the head of the police, and the watches 
in question being ptoved to have been left in the Police 
Office in the department set aside for the reception and keep- 
ing of stolen property, under his superintenoence and direc- 
tion, and the same having been arrested by the pursuers in 
his hands as Superintendent, and marked in the police 
books kept under his control as arrest^, and having after- 
wards, in the face of the arrestment, been delivered up 
without any legal warrant or authority by M'Whannell, the 
production keeper, for whom the Superintendent is respon- 
sible, to Mrs Webster, the widow of the common debtor, he, 
Smart^ is responsible for the breach of the arrestment so 
committed by the given up of the watches to Mrs Webster : 
Finds that it does not relieve the said arrestee from this 
responsibility that the watches in question are not proved 
to have come to the corporal touch or even to have been 
seen by the arrestee. Smart, seeing they were taken from 
Webster's premises bv his assistant, M*hAj, and placed in 
the Police Office under the care and keepmg of a subordi- 
nate officer there, for whom the Superintendent is responsi- 
ble, and the possession of them by such subordinate officer 
must, in law, be held as the possession of the Superin- 
tendent himself: Finds, in regard to the plea as to the 
death of the common debtor Webster, that the fact of 
the pursuers having been decerned executor creditors 
of him is prima faae evidence of his death, and in the 
absence of any proof to the contrary or allegation that he 
is still alive, must be taken as a proof of his death in this 
process, the mure especially as the arrestee, Smart, in 
article 3d of his minute in defence says — " Arrestment had 
been used against the deceased Alexander Webster : " Finds 
that as delivery of the articles arrested has now become im- 
possible, from the arrestee or those for whom he is respon- 
sible having, notwithstanding the arrestment used hy the 
pursuers, delivered them without any warrant or authority 
to Mrs Webster, as the common debtor's widow, the pursuers 
are entitled to decree against the arrestee/ Smart, for 
payment of such sum as will satisfy and pay the 
amount of their debt as specified in the summons, 
seeing it is not denied that the value of the articles 
so given up to Mrs Webster exceeds the amount of 
the pursuers debt, and that this may reasonably be in- 
ferred from the number of watches and other articles that 
were arrested. Therefore, alters the Interlocutor apjpealed 
against, repels the defences for the arrestee, James Smart, 
and decerns against him in terms of the pecuniary conclu- 
sions of the summons : Finds him also liable to the pur- 
suers in expenses, of which, appoints an account to be given 
in and taxed by the auditor : Finds, in regard to the party, 
Mrs Webster, called as a defender in the furthcoming, that, 
as the puirsuers do not insist for decree a^inst her, as re- 
presentmg her deceased husband as a vitious intromitter 
with his estate, being satisfied with the attachment by them 
tpia executors-creditors of the deceased, of the articles 
covered by their arrestment in the arrestee (Smart's^ hands, 
and the decemiture against him in their favour, it is un- 
necessary to pronounce any finding or decree against her, 
the said Mrs Webster. Therefore, adheres to the Interlocu. 
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tor, in BO far as it dismissei the action quoad ber, but finds 
no expenses dne to her in respect she is proyed to have in- 
trumitted with her husband's means and estate without any 
legal title, by haying got deliyery from the police of a num- 
ber of the watches tbat were arrested in their hands, and 
the pursuers were justified in calling her as a defender to 
the action; and so far alters the Interlocutor appealed 
against quoad her, and decerns. 

For Pursuers — Johk B. Dill. 

For defender^Smart — J. L. Lano. 

For defender Webster— Joscpd Taylcb. 



22nd Mat, 1861. 

SHERIFF COURT, OLASOW. 

(Mr Sheriff Bell.) 



BAI.PH MooRB V. J. & W. Henderson. 

ReconyentioD between SherifTdoixis. — Reconvention 
is appUcdble to ShefiffUoma as well as to Foreign 
Countries. 

The pursuer sued the defenders, vbb are mineral 
borers at Holland Bush, near Denny, for £700 stg., 
for loss and damage sustained by him, by and 
through the alleged breach of contract, culpable 
carelessness, and misrepresentation regarding the 
journal of certain boring operations in an estate in 
Ayrshire. The preliminary defence was no juris- 
diction, Holland Bush, the residence of the de- 
fenders, being in Stirlingshira 

It appears the defenders have an action now 
pending in the Sheriff Court here, against the 
pursuer, for boring on the same estate, r^;arding 
which the pursuer has raised his action of damages. 
Parties were heard on the preliminary defence, and 
the Sheriff-Substitute has pi-onounced this Inter- 
locutor :— 

Having heard parties* procurators and reviewed the pro- 
cess : Finds it admitted by the pursuer that the defeuaers 
are resident and domiciled m the county of Stirling : ilnds 
that no ground is set forth in the summons for holding said 
defenders amenable to the jurisdiction of this Court: 
Finds, however, that it was explained at the debate that 
the defenders are presently sueing the pursuer, in this 
Court, for the price of the boring done by them, and referred 
to in the summons in the present action ; and it was pleaded 
for said pursuer, that as the present action concluded for 
damages in respect of the improper manner in which said 
boring was executed, that it arose out of the other action, 
and formed a counter claim, in compensation or extinction 
of the demand therein ; and that, therefore, the defenders 
were liable to the jurisdiction of this Court, in virtue of the 
doctrine of reconvention : But finds that this doctrine ap- 
plies exclusively to the case of foreigners, or natives domi- 
ciled abroad, upon the principle that they are held to render 
themselves lisu>le to tne jurisdiction of the Courts of this 
country, into which they have themselves come as pur- 
suers, if an incidental claim or counter action arises out of 
the suit, and "the rule has no place between natives 
"domiciled in different local jurisdictions." Barclay* t 
Digest, voce Reconvention : Therefore, and under reference 
to the annexed note, sustains the preliminary defence of 
want of jurisdiction, and dismisses the action : Finds the 
pursuer liable in expenses, allows an account thereof to be 
given in, and remits the same to the auditor to tax and 
report, and decerns. 

Nora. — A Sheriff's jurisdiction is founded, with a few 
statutory exceptions : — 1st, Baiione domicilii ; 2d, Batione 
rei siioe; and 3d, Batione eoniraetus. On no pounds at 
common law, but the two last, can a party domiciled in one 



county be made amenable in civil suits to the Judge 
Ordinary of another county. The doctrine of reconvention, 
under which an exceptional jurisdiction is exercised by our 
Courts, has always been neld to apply exclusively to 
foreigners, or persons who are not natives of, nor resident 
in Scotland, or natives who are settled forth of Scotland. 
The jurisdiction founded on reconvention is not jriven effect 
to with a view to avoid the double expense of trying the 
merits of the same or similar claims in separate courts at 
the same time, nor upon the principle that the mere circum- 
stance of a foreigner raising an action in our courts gives 
them a general jurisdiction over him, but because it is con- 
sidered that the foreigner should not be allawed to avail 
himself of their jurisdiction to enforce his own claim with- 
out subjecting himself to the same jurisdiction in any inci- 
dental claim or counter action arising out of the one brought 
by himself :— (see Barclay's IfOlashan, p. 79, and authori- 
ties there Quoted, and Bell's Law Dictionary, voce Bccon- 
vention.) It is plain that there is not the same necessity 
for any such extension of jurisdiction to a Judge Olrdinary 
over parties resident in Scotland and not within his bounds. 
But even if it were to be held that he should have the juris- 
diction, he could only get it by force of statute, and de facta 
it has not been conferred upon him. In the present in- 
stance the pursuer is not exposed to any more inconvenience 
in bein^ obliged to constitute his claim against the defenders 
in Stirlingshire, than the defenders have been put to in being 
obliged to come into Lanarkshire in their action again«t 
the pursuer. In that action he has pleaded compensation 
arising out of the alleged damage, and a proof of their 
mutual averments has been allow«l to both parties. If the 
plea is successful, and t)ie compensation due turns out to 
be more than the amount of the account sued for, the de- 
fender (who is the pursuer here) will be entitled to have 
his claim for the overplus reserved, and to constitute it in 
common form in the court of the other parties* domicile. 
The Sheriff Substitute is aware that in the case of Smith & 
Wellstood V. Crosthwaite, presently depending in this court, 
the Sheriff Depute has issued an Interlocutor holding that 
the doctrine of reconvention warrants the calling to a 
Sheriff Court, in circumstances similar to those which occur 
here, of parties domiciled in another Sheriffship. But as 
the Sheriff Substitute, after all the consideration he can give 
the matter, cannot avoid coming to a different conclusion, 
he feels conscientiously bound to give his own judgment, 
valeat quantum. 

This Interlocutor was appealed; and parties' 
procurators having been heard. Sir Archibald 
Alison has pronounced this judgment : — 

Having heard parties' procurators under the pursuer's 
appeal upon the Interlocutor appealed against, preliminary 
plea, and whole process, for the reasons stated in the follow- 
ing note, repels the plea stated to the jurisdiction of the 
court, on the ground of the defenders being domiciled in 
Stirlingshire, sustains the action as laid, and remits this 
action to the counter action at the instance of the present 
defenders against the purauer, also in to-day's roll ob eon- 
tingentican to be conjoined therewith, and conjoins the two 
accordingly, and alters the Interlocutor accoruingly. 

Note. — ^In the present case the action at the present 
pursuer's instance against the defenders, and the action at 
their instance against the pursuer have arisen out of the 
same tpeeiesfaeti and will require to be poved by exactly 
the same witnesses and upon the same point. The question 
at issue between the parties in both actions is, whether the 
demand by the Stirlin^hire borer for the stipulated remu- 
neration for his labour in l>oring, has been extinguished by 
the alleged negligence or fraud of that party, and if such 
negligence or fraud is proved, what is the amount of damage 
that lias been sustained by the Lanarkshire employer? 
These circumstances appear to the Sheriff to be precisely 
those in which the principle of reconvention applies, and the 
Stirlingshire borer in the Lanarkshire court, is bound to 
admit the jurisdiction of the latter court, to entertain the 
Lanarkshire pursuer's counter claim of damages against 
him, involving the consideration of precisely the same facts. 
The law of reconvention, as its name indicates, is derived 
from the Roman practice, which where not interfered with 
by special statute or inveterate usagfe, is happily still in 
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tfaiB country, at leut in moveable righta, the common law 
of the land. The principle was introduced to gain the 
obyious advantage ot redueinff two Utigatiofu andprocestei to 
QMf which ma^ embrace the' whole matter in dispute be- 
tween the parties, where that subject is, as in the preaent 
case, a claim for the price of work done on the one side, 
met by a counter claim for damages for alleged non-perfor- 
mance of the work on the other, it is evident that the 
matter in dispute is single and indivisible, and the expedi- 
ency is great of reducing.it to one litigation. The Stirling- 
shire pursuers here do not deny that that would he the law 
if the question were between an Euglishman and a Scotch- 
man, but he holds that the same does not hold with sepa- 
rate and independent jurisdictions in the same country. 
Tiie Sheriff is unable to see auy ground for this distinctioo, 
or for holding that the law of Kome, on this point, esta- 
blishes a jurisdiction in the Court of Session, in Questions 
with foreigners, but should not regulate the iurisdiction of 
this court in a question with a party domiciled in another 
county. Still less is there any expediency for holdine that 
two parties who are at law on oppotUe iidei of the £weed 
are entitled to reduce their mutual claims into one tuit, 
but that when resident in the adjoiuing counties of Lanark 
and Stirling they imut tubmit to the burden of two law 
ncitf . The Sheriff is unable to discover any authority in the 
decided eases of the Supreme court for such an inexpedient 
distinction and that no such distinction could have been 
recognised in the Boman law, is obvious from the con- 
sideration that the Boman Empire, at the time that that 
law was matured, embraced the whole civilized world that 
acknowledged legal principles, and therefore the principle 
of reconvention embraced oy them muet have apnlied to 
cases such as the present, of parties having mutual claims 
against each other being in different jurisdictions yet in the 
same general dominion. 
Aet.T.Q.WMiQtBT, AU.KR.AvhD. 



2413 Mat, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Smith.) 

P05TIFEZ & Wood, v. H. M'Brak & Co. 

Arrestments — Bank Interests-Legal Interest. — 
An account due was arrested, and the amourU then 
lodged in Banky intimation of the arrestment, and the 
lodgment having been made to the common Debtor. 
In an action at the instance of die latter, legal interest 
was darned; hut in consequence of the legal inter- 
pellation to pay, Bank interest only was allowed. 
The pursuen raised the present action for payment 
of £168 68 3d, which, after certain deductions, was 
reduced to £164 18s 9d ; and the summons con- 
cluded in the usual statutory form for interest, i,e., 
uucoveuanted legal interest, or 5 per cent. 

The defence was an admission of being owing 
£161 13s 8d, with Bank interest, and that these 
sums had been consigned with their notice of ap- 
pearance, with the Clerk of Court, that the defenders 
had all along admitted their liability for these sums, 
and had offered payment to the pursuers loug before 
til is action had been raised : And feirther, that the 
defenders were ready and willing to pay when the 
account became due, but were prevented, in conse- 
quence of arrestments having been used in their 
hands against the pursuers, which were duly inti- 
mated to them, that the defenders had lodged the 
amount in Bank ; and that these arrestments 
had only recently been loosed, as per decree pro- 
duced. The record was closed on the summons 
and minute. Parties* procurators having been then 
heard, the Sheriff Substitute prouounoed this Inter- 
locutor ; — 



Having considered the closed record and whole process, 
and having heard jMuiies* procurators thereon : Finds that 
the defenders admit the account sued for to the amount of 
£161 18s. 8d., with '£6 28. 9d. of bimk interest thereon from 
8th Ma:^, 1858, to 27th March, I860, the former date being 
the period from which the pursuers conclude for interest, 
and the latter the date of citation in this action : that they 
cousigned these two sums in the hands of the Clerk of 
Court, and the pursuers have since received the money in 
terms of the Interlocutor of 1 1th April last : Finds that the 
documents in process instruct, Ist, that the defenders in 
purchasing goods from the pursuers durinc^ the period em- 
braced in the account libelled, were in the habit of receiving 
credit for a period of six months, and also a discount of 5 
per cent, when their accounts were settled at the end of that 
period ; that the money was payable in Glasgow, and that 
at the settlement of accounts on 29th August, 1857, the 
charge of Is. 7d. of date 14th May, 1857 , was struck off. 
2nd, That on 21st, 22nd, and 26th April, 1858, arrestments 
were used in the hands of the defenders at the instance of 
George Kidd, commission merchant in Glasgow, against the 
pursuers, which was duly intimated by letter to thepursuers, 
and these arrestments were only loosed on Srd November, 
1859. Srd, That whenever the pursuers communicated to 
the defenders, through their agent, that the arrestments had 
been loosed, the defenders offered to pay £161 9s, with 
bank interest from 8th May, 1858 ; bemg only 4s 8d less 
than the pursuers have now received : In law^Finds that 
the defenders, having been legally interpelled from paying 
the pursuers by arrestments used in their hands, they ought 
not to be put in a worse position than they would have been 
had they been able to nay the pursuers on 8th May, 1858, 
when the money would have been due in the usual course 
of dealings between the parties, and can, therefore, only be 
charged bank interest from that date ; and are still entitled 
to the discount they would then have received : There- 
fore sustains the defences ; assoilzies the defenders : 
Finds them entitled to expenses ; of which allows an ac- 
count to be given iu, and remits to the auditor to tax and 
to report, and decerns. 

This Interlocutor was appealed ; and parties* pro- 
curators having been heard, Sir Archibald Alison 
pronounced this judgment : — 

Having heard parties' procurators under the pursuers' 
appeal upon the Interlocutor appealed against, and whole 

Erocess : Finds it admitted that the sole points at issue 
etween the parties under the appeal, is the rate of interest 
and the question of expenses, seeing there is now no dis- 
pute betweeen them in regard to the principal sum due, 
which has been already paid : Finds, that under the sum- 
mons, interest is only concluded for from 8ch May, 1858, as 
the close of the account libelled on, and that by the docu- 
ments in process, instructing the course of dealings between 
the parties, six months' crecut was the usage of the parties, 
although in some instances the purchasers had, at the expir- 
ation of four months, settled by bill at four months, in- 
stead of cash : Finds that arrestments were used in the 
defenders' hands on the 2 Ist, 22d, and 26th April, 1858, 
which were not loosed till 3d November, 1859 ; and that 




present action 
was raised and executed on 24th March, 1860, concluding 
for £164 188 9d, with interest from 8th May, 1858, and that 
in their defences the defenders admitted being due £161 
13s 8d, and £6 2s 9d of bank interest thereon from 8th May, 
1859, which sums were consifl;ned, and have now been paid 
over to the pursuers: Finds, that as the pursuers only 
conclude for mterest from 8th May, 1858, and the amount 
due had been, pi-evious to that date, arrested in the defen- 
ders' hands, which constrained them to keep the money in 
bank, road^ to meet any demand upon them under 
a forthcoming, and di«abled them from earning more 
than bank interest thereon, the defenders are only 
liable in bank interest on the amount due since 8th May, 
1858, which they have all along admitted, and offered to 
pay ; therefore adheres to the Interlocutor complained of 
and dismbscs the appeal. * 

Act,f JoHH Keib. AU.j Thomas Nicolsov. 
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Gth June, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Smith.) 

A. H. Lawrir v. Skullen and Robertsox, 
(M*Lareu*8 Trustees.) 

Draft or Order— Stamp — Accoaut. — Held, that an 
account tffos properly atHgned to as to give a rigid 
of action^ where an order to pay on demand wat 
written on the account, and a penny ttamp affixed. 

The pursuer raised the present action of count 
reckoning and payment, and claimed payment inter 
alia of £8 Os 2d, for hay, straw, and other articleti, 
furnished by Thomas Wa'ker, hay aud Bti*aw mcr* 
chant, Glasgow, to the defenders, as trustees, and to 
which sum the pursuer bad acquired right by draft 
or order of the said Thomas Walker, in the pursuer's 
favour on the detenders annexed to the said account. 
The words appended to the account were the follow- 
ing:— 

"Pay the above Eight pounds and 2d to Mr. A. H. 
Lawrie, or order on dcmaud. 

(Signed) " Thomas Walker." 
The words were written over a penny stamp. 

The record was made up by condescendence and 
defences. 

The defenders' pleas applicable to the document 
were — 

For Robertson — The account for £8 Os 2d has 
not been duly assigned, the document of debt, 
whatever it be, not being stamped, ni>r holograph, 
nor tested, nor in re mercatoria is not actionable. 

For Skullen — The pursuer has no title quoad 
Walker*s pretended claim, it not being duly as- 
signed or transferred to the pursuer, and the docu- 
ment lilielled on not being duly stamped, nor holo- 
graph, nor tested, nor in re mercatoria. 

The record was then closed, and parties' procu- 
rators beard. The Sheriff-Substitute thereafter 
repelled these pleas, in respect the pursuer's right 
to sue for Walker's account was constituted by an 
order to pay the amount thereof addressed to the 
defenders} by Walker, aud said order was written on 
the proper stamp applicable to an order or draft to 
pay money. 

This Interlocutor was appealed, but Sir Archibald 
Alison adhered. In his note he says : — 

The Sheriff concurs with the Sheriff- Substitute on all the 

points embraced in the preceding luteriocutor 

The other point, which is one of general interest aud im- 
portance, is whether the sum contained in the order, being 
a debt of XS 5s, has been validly transferred to the pursuer 
by a draft, or order, in ordinary form, on which a penny 
stamp has been affixed. The Sheriff can sec no reason to 
doubt that such a draft or order to pay a sum on demand, 
having a penny stansp afiixed, is clVectual without the 
formality of an assignation with a corresponding stamp. 
He can see no ground on which the insufficiency of such a 
draft to pass the amount contained in it can be maintained. 
It is undoubted that such a draft on a. penny stamp on a 
banker within the prescribed distance will pass the amount 
contained in it, however large, and invest the payee with a 
right of action; and if so, on what ground can it be main- 
tained that, because the party drawn upon here was an 
ordinary debtor, not a banker, the draft or order was in- 



sufficient to pass the debt ? The words of the Stamp Act 
introducing the penny draft are quite general, and apply to 
any draft or order to pay a sum of money on demand, 
without distinsfuishiug between drafts on a banker or any 
other party. It was argued for the defender that such a 
draft might be a warrant authorising the party drawn upon 
to pay toe money, and if he did so he would bo safe against 
the party granting the draft, but that it did not vest the 
payee with a right of action without a formal assignation. 
This argument, however, appears to proceed on a misap- 
prehension. If an action has been raised by the drawer 
against the party drawn upon, it cannot be transferred by 
a mere draft or order, but only by an assignation ; because 
an assignation is the only competent mode of transferring 
a depending action. But the right to raise an action is 
quite a different thing, and may be competently acquired 
by a draft or order on demand with a penny stsmap if the 
debt meant to bo convej'ed is one instantly payable in 
money. There is no sach thing recognised in law as a 
right being conveyed of a sort of neutral character which 
will validate a payment made in pursuance of the draft, but 
not vest a right oC action. Payment can only be safe if 
made to a party legally entitled to demand it ; and if re- 
fused, that party is necessarily clothed with a right of 
action. If the period of paymeut is posti)oned, the case is 
entirely different. The right to demand payment must be 
constituted by a bill impressed with a bill stamp effeiring 
to the stamp. It was said at the debate that an opposite 
decision had been pronounced in a similar case by Mr 
Sheriff Macfarlaue at Paisley. The Sheriff has a very high 
respect for the legal opinion of his learned brother, and^ if 
the decision he is said to have pronounced were really ad- 
verse to the judgment now given, he would feel doubtful of 
his own view. But in reality there is no such difference be- 
tween the two opinions. The case in the Sheriff Court in 
Paisley, according to the account given of it to the Sheriff, 
was one where there was no stamped draft or order to pay 
at all given to the " pa3'^ec," but a simple authority to 
recover a sura in a document of debt, without either an 
assignation bill or stamped draft or order to pay on demand. 
That is an entirely diirerciit case from the present, both in 
the nature of the right conveyed being a "clioso" inaction, 
not a simple debt, and in the want of a sUinip, which of 
course burdened it, from being brought under the privileges 
of the Stamp Act introducing the penny stamp. 
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[See case referred to by Sir Archibald Alison, reported 
ante page 60, Farie v. Anderson] 



7th June, 1861. 

SHERIFF COURT, GLASGOW. 

I (Before SnERiPFs Sir Archibxld Alison, Barouct, 
Bell, Smith, and Morrison.) 



John Lako, Writer in Glasjrow, Procurator-Fiscal 

for the Bui-gh of Glasgow for the public iuterest. 

Petitioner, v. Rev. Duoai.d MColl, Minister of 

the Bridgegate Free Church, Respondent. 

Street- Preaching — Interdict — Burgh Procurator- 
Fiscal — Title to sue. — Tfu Procurator-Fiscal of a 
Royal Burgh presented a petition to a Sheriff 
Court craving interdict against preaching in a pub- 
lic thoroughfare, on the allegation that the free 
passage of the street would be impeded, and the 
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peace and safgiy of tJi£ lieges endangered hy riots 
that migid enaue. On an objection that qua Fiscal, 
the petiiionerf had no persoua standi — l^itle sus- 
tained, and objection repelled. 
Ctrcumstfinces tn which interdict granted against 
preaching in a public thoroughfare of a huge city. 

This cose originated in the following petition: — 

Unto the Honourable the Sheiiffof the County of Lanftik, 
the petition of John Lang, writer in Glasgow, Procura> 
lor.Fiscal for the bargh of Glasgow, for the public 
interest. 
Humbly Sheweth, — That the petitioner is Procurator- 
Fiscal for the burgh of Glasgow, and in virtue of that office 
he is empowered, and it forms part of his duty, to prevent 
breaches of the peace, and where necessary or expedient, to 
adopt legal and other proper measures to prevent such 
breaches or other otfences from being c<^mmitted, as well as 
to enforce order and public morality within said burgh. 
That Bridgegate Street lies within said burgh and within 
your lordship's judicial territory, and in that street has 
been erected an edifice designated or known as the '* bridge- 
gate Free Church." That the Rev. Dugald M'Coll is the or. 
dained minister of the sai d church, officiates there, and resides 
within your lordship's jurisdiction. That the church is 
adapted for ministeiialor religious services within doors to 
a large congregation; but there has also been erected a 
atone pulpit, abutting from the building upon the street, 
and intended for open-air preaching to parties assembled or 
collected on tlie street. That such open-air services or 
preachings were conducted by the said Dugald M'Coll, on 
the afternoons or evenings of certain Sundays during the 
summer or autumn of last year, and were the cause of or 
occasion of, or at least were followed by, a tumultuous 
assemblage of persons creating an obstruction of Bridgegate, 
King Street, and Saltmarket, and leading to and resulting 
in breaches of the peace and serious assaults, to repress 
which a large body of police constables had to be convened 
and brought into action. That the petitioper has re 
ceived information, believes, and avers that the t^aid Dugald 
M'Coll purposes to preach or conduct certain religious 
pervices or speak publicly in or from that stone pulpit re- 
ferred to, or out of his church, or on the Bridgegate Street, 
on or during the course of Sunday the second day of June 
current, and on other ensuing days. And the petitioner 
has also been informed, and has reason to expect, that the 
said preacliing or services or puMic speaking will.be the 
cause or occasion, or at leasi will be attended or followed 
by an asvmblage of persons on the public street of Bridge- 
gate and in the neighbourhood, and that large bodies of 
persons hnve already dutermined to nssemble at the places 
aforesaid for the purpose of creating a riot and disturbance, 
whereby not only an obstruction of the street will be created, 
but the peace and safety of the lieges will be endungeted by 
riots that miiy ensue. That under these circumstances, the 
present application is rendered necessary for the preserva- 
tion of the public peace and the safety and comfort of the 
lieges. May it therefore please your lordship to interdict, 
prohibit, and discharge the said Ilev. Dugald M'Coll, and 
all others acting under his authority, from preaching or 
conducting any religious services or publicly speaking in 
or from the said stone pulpit, or in any other part of thc 
Bridgegate of Glasgow, outwith said cbuich, to parties 
collected and standing in the street, thereby not only in- 
terrupting and impeding the free passage of the lbre:«aid 
streets, or some of them, but endangering the peace and 
safety of the lieges by liots that may ensue as afortsaid ; or 
at least so to interdict, prohibit, and discharge him and 
them from so doing, unless and until he and ihey can in- 
struct and satisfy your lordship or other public authorities 
that such precautionary measures have been or will be 
taken as shall effectually pi event the evils above complaired 
of, and no NT reasonably expected ; and meantime to grnni 
iiiterm interdict as craved. (^Signed) Johh Lang. 

The following deliveranco was given on the 
petition : — 



Glasgow, 1st June, 1801. — Having considered the foregoing 
petition, appoints a copy thereof, and of this deliverance, 
to be forthwith served upon the therein named Rev. 
Dugald M'Coll, and appoints him to lodge a notice of ap- 
pearance with the clerk of Court within 4H hours after suih 
service under certification : And ui>on the craving for in- 
terim interdict in respect of the extreme urgency and im- 
portance of the case, which calls for an immediate remedy 
being applied, in consequence of the apprehended danger 
averred in the petition being so near, and the Sheriff hav. 
ing personally communicated with the Superintendent and 
other superior officers of the Glasgow police in relation to 
the matter refened to in the petition: In respi'ct the 
petitioner states that a serious breach of the public peace 
is anticipated, and danger to the persons and lives of the 
lieges is apprehended on probable grounds, if the open-air 
preachir:g which took place last year is a'zain resumed in 
the Bridgegate of Glasgow: In respect of what is stated in 
the petition as to what took place last autumn when open- 
air preaching was practised in that particular locality, of 
which the Sheriff himself is personally cognisant : In 
respect, bridgegate Street is a leading thoroughfare of Glas- 
gow, densely populated, and a place where vast numbers of 
idle and disorderly persons habitually assemble and con- 
gregate : and a breach of the public peace is apt to take place 
in that locality when a crowd of persons is assembled for 
any purpose whatever: And in respect the petition only 
craves interdict against open-air preaching in that particu- 
lar locality, under the circumstances therein set forth, with- 
out.seeking to restrain or interfere with it in other locali- 
ties and in other circumstances where it would not endanger 
the public peace, or be attended with danger to the lieges, 
grants interim interdict as craved in the petition; but that 
only in the meantime against the respondent preaching in 
the open-air from the stone pulpit ol the church referred 
to, or in any other part of the Bridgegate of Glasgow, either 
to-morrow, being Sunday the 2d day of June current, or 
any other time, till parties are heard upon the petition; or 
allowing the use of the said stone pulpit for such a purpose 
to any other person during the said time; and appoints 
parties to be heard in regard to the further continuance of 
said interim interdict before the Sheriff, within his cham- 
bers, upon Wednesday first, the 5th current, at one o'clock 
afternoon, till which time continues said interim int^^rdict. 

(Signed) A. Alison. 

From the importance of the case, the Sheriff, Sir 
Archib (Id Alison, Bart., called to his assistance the 
Substitutes Messrs Bell, Smith, and Morrison, and 
the case was argued before them. 

It was arjCTied for the petitioner — what was legal 
per se might be illegal according to time, place, and 
circumstances. In this case the conditions were vio- 
lated. On the question of title. The petitioner appear- 
ed, in virtue of certain statutes which he was bound 
to enforce — under one of them Le was the •• local 
authority," in another he was Burgh-Fiscal — as 
Public Prtisecutor within burgh he represeuted the 
Lord- Advocate, and on behalf of the burgh he was 
entitled to apply either to the Burgh Court or this 
Court, both of which exercised civil and criminal 
jurisprudence over the burgh. The petitioner al^o 
represeuted the Magistrates of the burgh. The 
respoudent had sent notice to the Superintendent of 
Police that he meant to preach in the Bridgegate ; 
and it might he fairly inferred that the respondent 
apprehended dauger, and if so, he could not now 
complain that the petitioner, the Burgh-Fiscal, the 
proper conservator of the peace within burgh, sought 
to obtain interdict. He found that in the Homan 
law, interdicts were directed against the very evils 
now complained of, and was the only known pre- 
ventative of them. The respondent might say that 



SHERIFF COURT REPORTS. 



75 



preaching did not ncccssarilj lead to Lreachcs of the 
peace and serious as>ault8; but good iutentions and 
judicious menus were not synonymous. The res- 
pondent Lad a right, by permission of the magis- 
trates, to preach on greens, squares, and areas; and 
on roads au<l hi«»hwiiys, aud private property, with 
}>ermi88ion of the proprietors, lie could also con- 
verse and address s;i;all groups, wheu the free pas- 
fa^e of the street was not obstructed; but he had no 
right to appropriate a narrow street in a populous 
locality. The B])here of his labours was inside, not 
outside of his church. If the respondent had a 
right to ])reach on the street, irrespective of the 
original uses of the street, other tolerated sects 
might do the same, and the streets might become a 
scene of discordant harangues, brawling, and con- 
fusion. 

Mr T. G. Wright answered — That the Fiscal 
of a burgh had no title as Fiscal to sue in the 
Sheriff Court. His title to sue, in virtue of his 
office, was limited to the Court from which his 
appointment flowed; Barclay's M^Glashan, p. 80. 
In the petition no other title was set forth, and it 
was expressly averred that by virtue of his office the 
petitioner was entitled to institute this action. Bat, 
eveu assuming the petitioner had a title to appear 
in this Court as Fiscal of the bnrgb, he could not, 
in that capacity, and as representing the bnrgb, sue 
a civil action. It had been stated that althongh 
nominally at the instance of the petitioner, this 
action was really instituted by the Magistrates. If 
that be so, they shonld have been the pursuers ; be- 
cause their Fiscal did not represent them quoad 
civilia^ and this wa sa civil action. On the merits. 
— That in arguing this case it was not necessary to 
discuss the question whether street-preaching was 
lawful or nnlawfnl, because it was not averred that 
the respondent had done or threatened to do any 
illegal act — the sole ground upon which the inter- 
dict was songht, aud had been granted — was that 
some evil-disposed persons intended, should the 
preaching be continued, to create a disturbance 
or riot. If the interdict were continued on this 
ground, it just amounted to this — that the doing of 
a lawful act would be prevented by the Court, at 
the bidding of parties who threatened to do an un- 
lawful act. It was the duty of the petitioner and 
the police to protect the respondent, and to repress 
rather than encourage attempts at intimidation. 
He craved that the interim interdict should be 
recalled. 

Sheeiff Morrisok. — I am of opinion that the ioterim in- 
terdict ought to be cuu tinned. 1. As to the matter of the 
petitioner's title, 1 hold it to be good, because he is ad- 
mittedly the authorized consenalnr of the public peace of 
this city, appointed by the magistrates ; end, in virtue of 
his office, entitled to apply for assistance to those local 
authorities whose business it is to secure the safety of the 
inhabitants of Glasgow, and to guard their rights as citi. 
zens. While entitled to prosecute criminally for the public 
interest solely in certain courts, he may still, in his public 
charaotert s«-ek the aid of the Sheriff with a view to the pre- 
Mrvadou of the peace of the bur^h. 2. I think the foim of 



process is also good, for the process of interdict is to seek the 
prevention of any unlawful act, and it wilt not be disputed 
that an act is unlawful, if its necessary consequence is 
assault and riot. 3. So, to my mind, th^a question ulti- 
mately conies to thi^ : — Is the oct of the respondent, Mr 
M'CoU, in preaching in the public ttreets, a lawful or an un- 
lawful act? I am of opinion that street-preaching is uuUiw. 
ful. It is an abuse of the purpose for which streets are in- 
tended, and to which they are dedicated, viz., the thorough- 
fare of the lieges. Street preaching has a tendency, not to 
say an object, diametrically opposed to such thoroughfare, 
for its tendency is to block up the streets— 'to arrest the 
thoroughfare. Not only is it an unlawful act, but the com- 
plainer here alleges that its exercise is certain to re»nlt in 
a broach of the peace, which it is his office to. preserve 
Experience shows us the truth of this allegadon; and I 
leave it to any sensible man in this city, and I am sure he 
will say that there is the very greatest probability of a riot, 
if street-preaching, in such a narrow confined thoron;,'hfurc, 
and in such a locality as the Bridgogate, be permitted. I 
repeat, therefore, that I consider the interdict ought to be 
continued. 

I only deal with the ground of application stated in the 
petition which is before us; but I will add that, I ooasidor 
that Mr M'Goll puts his property to a use which, to my 
mind, is clearly in amvlationem vUini. It is impossible to 
deny that the Bridgegate swarms with Irish Roman Catho- 
lics. The Kev. defender, by acting in the manner now 
sought to be prevented, insults them at their own doors and 
windows— he insults a tolerated body of Christians. I be- 
lieve him when he says, that ho does not intend, to insult 
them; but the lioman Catholics of the Bridgegate are, I am 
afraid, taught that nothing good can come out of the mouih 
of a l^rotestant clergyman. Insult will be presumed by 
them— riot will follow. Let the respondent keep to hi.-i 
sphere, which, for preaching purposes, is confined to the 
area of his church, and I have no doubt that the good he 
will do will be immense, or let him select any vacant ground 
where no one will interfere with his preaching. But he 
must be interdicted from illegally turning a public thorough, 
fare into a battle-ground of sects — interrupting the peace- 
ful transit of the inhabitants of the neighbourhood, and 
being the cause, however well meaning he may be, of riot. 
On the whole, therefore, I am for continuing the interdict, 
because the petitioner alleges a prima facie case of conse- 
quences detrimental to the public peace (which he is 
bound to preserve to the best of his power) resulting from 
the illegal act songht to be prevented. 

Sheriff Smith — I concur generally in the opinion de- 
livered by my learned fiiend, Sheriff Morrison, so far as 
sustaining the title of the petitioner to sue, and to come 
here for this civil remedy as conservator of the public in- 
terest. Having adverted to the quotation from Sheriff 
Barclay's work, in reference to the duties ol the Procurator- 
BMscal, the learned Sheriff proceeded — I also concur partially 
with my learned fiiend as to the illegality of preaching in 
the streets. I do not sny that it is illegal in ail circum- 
stances — I do not consider it illegal if such preaching 
does not cause a crowd to assemble so as to obstruct the 
natural use of the streets. Pieuching iu the streets to a 
few parties in a corner, or preaching that does not obstruct 
the thoroughfare of the streets, may be a perfectly legal act, 
but in this case we are told that it causes ** a great mob to 
"assemble"— these are the words of the petitioner — "so as 
" to obstruct the whole street, and to prevent any one pass. 
" ing along." In addition, " that it causes such a mob to 
"asseraiile as to prevent a free passage to the bridge during 
" the iimu that the preachina is going on." Now, I consider 
that the principal and primary object of a stieui i^ a 
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thoroughfare for the passengers, and that an^thiDg that 
utterly blocks np and stops that ihorotigh fare is illegal. The 
petition states that it does so — that there are so many 
people assembled as to prevent a passage being obtained. 
I iicderstand from the stutement made at the bar that Mr 
M'CoU's chnrch accommodates 000 persons, and bis object 
in preaching outside is to command a still larger audience 
thnn he could accommodate even in the interior of his 
church. The statement in the petition if*, that a much 
larger crowd than that would be collected, and that the 
street would be entirely blocked up. Preaching in the open 
air is quite legal, and often attended with good results, but, 
at the same time, no man would say that he had a right to 
preach in another s garden, nr to preach in a field where 
crop was growing, and collect a large crowd there. The 
proprietor or owner of any such place where such preaching 
is attempted would have a perfect right to present an ap* 
plication for interdict to prevent any such use, or rather 
abuse, of his property; audit appeam tome equally clear 
that the Magistrates and Statute Labour Committee, who 
have the charge of the streets, have a perfect right to see 
that these streets shall not be impeded or blocked up in 
any way. I understand Mr Lang is Procurator-Fiscol for 
the Magistrates, and appointed by them as their public 
officer, and has a right to sue as such. It is quite true — 
and I quite agree with all that was said by my learned 
friend, Mr Wright, that when parties are doing what is 
legal, the officers of the law should protect them from the 
assaults of lawless individuals. But it may often occur 
that there is great difficulty in doing this, and, at all events, 
it seems to be the most judicious proceeding to adopt a 
remedial and preventive measure rather than to wait till 
the breach of the peace is committed, and then punish those 
who have committed it. Prevention is always better than 
punishment ; and for these reasons, I concur generally in 
the opinion that thin interdict should be continued. 

Sheoiff BELfi — The first question before us here is whether 
there is a sufficient instance—whether the title to sue in 
this case is good. It is a petition at the instance of John 
lAUg, writer in Glasgow, who also states that he is th<^ Pro- 
curator- Fiscal of the burgh of Glasgow, for the public in. 
terest. I concur with my two learned brothers who have 
spoken, that I do not find anything to eTcclude Mr Lang, 
writer in Glasgow, because he happens to be the Procurator- 
Fiscal for the burgh, from Gomin{7 into this Court to ask a 
remedy against a threatened evil. It in quite true that, 
in so for as criminal prosecutions are instituted in the Burgh 
Court, tliey must be instituted by Mr Lang; but that pri- 
vilege which his appointment has conferred upon him has 
not taken from him any privilege or right of a citizen to go 
to the Court of Session or to come to the Sheritf Court and 
ask remedies there which cannot be granted in his own 
Burgh Court. He states as part of his designation that he 
is the Fiscal for the burgh of Glasgow, and he also tells us 
in his petition, that as such, and in coitsoquence of holding 
that appointment, he has n peculiar interest in preserving 
the peace of the city. In these circumstances I do not con- 
cur in the argument which has been staled to us, that it is 
incompetent for Mr Lang to come into this Court. It would 
certainly have been perfectly competent for any of the 
Magistrates of Glasgow to have presented this petition, and 
I do not see why it is not competent for their Fiscal to present 
it. We are not here sitting as the Bnrgh Court in Glasgow, 
but as the Sheritf Court of Lanarkshire. Yer, surely there 
is nothing to exclude Mr John Lang, writer in Glasgow, 
from asking for a remedy in this Court, becnuse he also 
happens to be Procurotor-Fiscal for the Burgh Court. 
Upon the merits of the question at issue there seems to be 
two questions raised— first. Has the Sheritf power to grant 
on interdict und^r the circumstances which here occur ? 
and, second. Suppose the Sherifi has the power, is it an 
expedient and proper thing, under these circumstances. 



what is stated in this petition, I find it narrated that the 
Rev. respondent, in the opinion of the petitioner, is about 
to do something which may create or lead to a breach of 
the peace in a certain part of the city, and which, at all 
events, will create an obstruction in a narrow and important 
thoroughfare of the city. I entirely concur in the ingenious 
argument of my friend Mr Wright, that if this petition 
concludes for an interdict against a lawful act being done, 
lecause something unlawful mny arise out of it, it would bo 
inexpedient and improper to grant any such interdict. But 
this just forces upon us the qnesliou'— Is street-preaching 
in all circumstances, in all localities, and in every part of a 
great and crowded city, a lawful right, that any man can 
demand and exercise? or is it a privilege that is only 
tolerated and permitted under certain circumstiinces f It 
appeal's to me that it belongs exclusively to the latter cote- 
gory — it is a privilege tolerated and permitted under certoin 
circumstances, but it is not an indefeasable right to be ex- 
ercised at the will of any man who chooses tu take up his 
position in the centre of a narrow and crowded thorougfare, 
and to say — *'Here will I, at all hours, and on any day, exer- 
cise the vocation of a public preacher.'* I do not care very 
much whether he collects a crowd around him or not, al- 
though the immediate object of a public preacher is to col- 
lect a crowd. I doubt whether he is entitled to hold forth 
ore rotutido t3 the neighbouring inhabitants, who are thus 
forced to hear him whether they wish it or not. It strikes 
me that in many localities this would amount to an inver- 
sion of the fair and ordinary use of the street for which it was 
intended, and to which use the citizens have a common law 
right, which cannot be interfered with by any one person, 
or put to a use which was not within the original purpose 
of the street. I hold, therefore, that in as far as the ques- 
tion whether it is competent to grant this petition is eon- 
cemed, we have a clear power to grant the interdict if we 
think fit. Then the next question is — should we grant it 
ad interim — should we, at all events, prevent the alleged 
encrnochraenl in the meantime, untU a record is made up 
in this process, and until proof, if necessary, may be taken 
on both sides, to ascertain distinctly the whole character of 
this preaching, the whole results likely to flow from it, and 
the whole amount of obstruction likely to ensue? Should 
we, in the meantime, on the i^rinia facie case made out to 
us, at all events preserve the existing state of the street 
until we have an opporiunitf to consider deliberately upon 
a closed record, and proof, if necessary, of the whole circumt 
stances of the case ? We have one or two very strong and 
admitted facts. We have, in the first place, the namitted 
fact, that this is a much uned thoroughfare, in a part of the 
town inhabited by the lower classes, and clasMes of all de- 
scriptions, soma of them of a turbulent deacription ; also, 
that there are people of various and hostile religious opin- 
ions living in that locality. We have it further admitted 
that, in point of fact, a tumult or riot took place there last 
August, in connection with the respondent's public preach- 
ing in that very street. Whilst I entirely reserve my opin. 
ion as to whether intetim interdict should be granted against 
a party preaching, we shall say, in front of this building, 
preaching, in Blytbs»ood Square, or preaching in any other 
of the wider and larger streets of the city, I will frankly say 
this, that such cases do not appear to present the same 
difficulties, or the same doubts, to my mind, that the present 
case does. The present case ^eems to amount to this, that 
the veiy worst, or at all events, the least favourable locality 
for street preaching, without an interruption of thoroughfare, 
without an obstruction of the ordinary traffic and passage 
along the street, and without injuring the feelings of parties* 
in the neighbourhood, has been selected. If the propoM- 
tion which 1 have stated.that, in point of law, strcet-pi each- 
ing is not a light to be asserted, but a privilege to be u»le- 
rated, is erroneous; then every sect may send forth a 
preacher to every door in the street. I yery much fear 
that such a scene would not lead at all to edification. The 



that he should exercise that power. Now, with ret^ard to 
the power to grant an interdict, we all know that we have a | Glasgow Police Actimposesapenalty of 408. for obstructing 
right to prohibit what is likely to lead to a breach of the i the streets; and in London, they won't allow, I believe, 
peace, or an inversion of property, cr the creation of a i hnnd-organs to be played upon the streets. A street is the 
nuisance ; anil we exercise that right eveiy week. We pro- i property of the inhabitants of the city who pay for its main. 
hitiit something heir.g dowt which we consider would be in- j tenance; or, at any rate, they have a righ,t to insist that the 
jurioiis to the peace of the lieges, which may injure the | guardiuns of the peace cf tbo city see that it shall be em- 
property of ancthcr, or which may create an inverwon of | ployed only for fair and ordinary u«es, .The ordioaij and 
the f<(ir and ordinary use of that property. When I look at fair use of a street is for traffic or thoroughfaie — and not 
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for permitting anything to be done io it which neoessarily 
goes to eollect a crowd and obstraot the thoroaghfare. This 
is not quite a new qaestion in Scotland. I believe it will 
be found recorded in the annals of Edinburgh, that Mr 
Bowland Hill, a very eminent preacher in his day, rectflved 
an intimation from the then Magistrates — he bavin;? al- 
ready preached for several days about the east end of 
Prince's street — that they would not allow him to preach 
any longer in the street, and collect such great crowds, but 
that he was at liberty to preach on the Calton Hill ; and he 
did go and preach afterwards on the Gallon Hill. On the 
whole, for the reasons I have stated, I concur in the opin- 
ion that it is a safer, wiser, and better course, to grant in- 
terim interdict until the case can be debated on a closed 
record, and proof if necessary. 

Sib Archibald Ausob — It is a great satisfaction to me 
that those distinctions and that moderation have been 
observed in this very important case, as well as ability dis- 
played, which are so neccessary for the right decision of 
questions of moment in courts of law. There were many 
observations made by Mr Wright at the bar in which I 
entirely concurred, and in none more strongly and more 
sincerely than in regard to the approbation which he ex- 
pressed, with the concurrence of every person, I am sure, 
in court, regarding the high talents and admirable character 
of the rev. respondent — a gentleman for whom I have the 
very greatest respect, and who, I am sure, deserves, in his 
general conduct, all the encomiums that have been passed 
upon him, because he has done the good which has been so 
eloquently ascribed to him. But we live in a world in 
which we must not only do right things, but do them at 
the right time and in the right place. We know it is said 
that " hell is paved with good intentions " — an expression 
which has become proverbial from the general experience 
that the goodness of the motive and the pureness of the 
intention ure no guarantee for beneficial actions, and often 
lead to the most disastrous consequences, and sometimes 
to results the direct reverse of what was intended or wished. 
Now, the first question that has been stated here is in regard 
to the competencv of the prosecutor, Mr Lang, to appear in 
this case. I think that is a question which really is not 
very material, and which I do not think it was worth while 
of our learned friend at the bar to have brought forward, 
because the objection, if it is well founded, can be obviated 
before to-morrow by getting a petition presented by two or 
three inhabitants, or by the Lord Provost and Magistrates. 
I must, however, observe that the duty of a l^ocurator- 
Fiscal is not confined merely to the punishment of crime, 
but, as Mr Barclay states very properly, it applies, also, to 
the preventing of disorder or irregularity. 1 have repeat- 
edly, in the course of my life, had applications from the 
Procurator-Fiscal in regard to things not leading to punish- 
ment but to prevention ; as in the case of a pending crira 
inal prosecution, nothing is more common than for the 
Procurator-Fiscal to apply to the Sheriff to prevent a 
material witness in a criminal case going away. That, 
like this, is a civil application in relation to a pending 
criminal matter. So, also, the Procurator-Fiscal applies to 
the Sheriff if a breach of the public peace is appreueuded 
by an orange procession, combination mobs, or the like, and 
he issues a proclamation in terms of it. 'i'his is a civil 
action. Application has also been frequently made to me 
to prevent danger, as in the case of a h'ghway undefended. 
But the real question here is in regard to the right of the 
reverend respondent, in opposition to the declared opinion 
of the highest police authorities that the proceeding, if 
attempted, is attended with public danger, to insist upon 
his intention being carried into execution in the face of the 
warning. You will observe that here we have not a new 
matter. We have had some experience of this. I have 
reason to know that it will appear, if a proof is taken, that 
on the last preaching in the Bridgegate, before it was dis- 
continued in October, there were not a few hundred persons, 
as my learned friend stated ; that 40,000 or 50,000 people 
were assembled on that occasion ; that the whole of the 
Bridgegate, Stockwell, and King Street were crowded with 
people — you might have walked on their heads ; and it was 
only by the interposition of a large body of the police, about 
200 in number, that a sanguinary action between the rival 
religious iactions was prevented. Therefore, it is most 
material for the interests of all concerned that there should 
be a proof taken in this case, with all the expedition that 



the forms of law will permit— to show the danger that hung 
over the city, and the urgent necessity that the letter of 
Captain Smart should be before the magistrates, and an 
application for interdict made. In regard to the merits of 
the case, it is said and urged stronglv that it is a lawful 
act-^that the clergy are not only authorised but bound to 
preach the gospel in all places and in all circumstances, 
more especially in lanes and other places where the light of 
the gospel is most required — and that there is no law what- 
ever to prevent them from doing so. Now, I must observe, 
in regard to the general right, tliat I fully admit the right 
of open-air preaching in general. I admit that in the 
strongest ana most unequivocal way. I would never grant 
an interdict against that in general. It becomes illegal 
only when it is carried on in any localitv which forms part 
of a public highway, and where it would be attended with 
danger to the community. It is one of the numerous cases 
which are lawful in themselves, but become unlawful when 
exercised in a particular way. There are many such cases. 
For instance, everv person is entitled to navigate the ocean. 
It is the great highway provided by nature for the inter- 
course of nations ; but, nevertheless, a ship-master who 
navigates the ocean is bound to navigate, it in a certain 
way. He is bound to obey the common law of navigation 
as to the passing of vessels ; but if he does not do that— if 
he holds his way in disregard of any other party, and if he 
says, " If you don't get out of my way ^ou must risk the 
consequences " — he will be found liable in damages for all 
the consequences that may occur. In the same way, any 
party is entitled to navigate the Clyde ; any person is en- 
titled to walk the streets ; but he must, in doing so, obev 
the regulations of the river trustees for the way in which 

Eublic right is to be exercised. In going down the Clyde 
e must eo to the right hand, and in coming up he must 
keep to the left ; and in going through the streets he is 
bound, in common courtesy ana prudence, to adhere to the 
rule of the road. If he does not do so, he will be liable in 
damages ; and this Court is continually finding persons 
liable in damages in consequence of breaking these rules. 
Now, in this case the general act is legal : has it 
been exercised in an illegal way ? — that is the whole ques- 
tion. In considering that we must consider the whole 
circumstances in which the Rev respondent claims a right 
to preach. He claims the right to preach in a narrow street, 
a very crowded street, an ancient and long established 
thoroughfare, leading to the Stockwell bridge, a street 
almost entirely inhabited by persons of an opposite religion 
to that he so much adorns, and in a street that is the di ect 
thoroughfare for persons of that religion to pass, at every 
hour of the day, and particularly evenings, to their common 
place of worship. This is the locality where the Rev ros- 
jjondent claims a right to preach — a sphere where, by his 
eloquence and his popularity, he is perfectly sure, independ- 
ent altogether of any jaiTiug or of any contest' between the 
rival parties, the street will, in an hour and a half or two 
hours, be entirely blocked up On the same principle a 
citizen of London may claim the right of preaching in the 
Strand or Fleet Street any day; the pretension will never 
fur a moment be entertained. The police would give the 
order " Move on ! " and there would be an end to all preach- 
ing any more there. It is perfectly evident, therefore, that 
the assertion that they do not intend to block up the 
thoroughfare is a proposition as monstrous as ever was 
heard of. I perfectly agree, as I stated before, in the right 
of open-air preaching; and in a great city like this, I am so 
thoroughly impressed with the benefit with which it may be 
attended, that for. my own part, I have not the slightest 
objection to the reverend respondent preaching in front of 
the County Buildings, and taking his stand at the foot of 
the Sheriff's stair, if Captain Smart docs not object to it. Or 
he may even preach from the magnificent stone pulpit 
which is to be found under the pillars, if the magistrates 
give him permission. The reason is that those places, 
though just as central as the Bridgegate, are not public 
thoroughfares, and preaching in them is not likely to occa- 
sion initatiun or breed riot. There are innumerable situa- 
tions in Glasgow where open-air preaching can be carried 
on without the slightest risk, and just as beneficially as in 

the Bridgegate. The Jail Square has been mentioned 

within twenty yards of the Bridgegate — there are St 
Enoch's Square, St Andrew's Square, (Jcorge Square ; and 
there are even the streets which are not thoroughfares, for 

8 
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example Hutcheson Street, or any of those cross streets 
which are not much frequented. No doubt it would be ne- 
cessary to get the consent of Captain Smart, and an assur- 
ance tnat tlie inhabitants did not object to it. But the 
question is whether you are to preacli in a situation where 
experience has proved it is offensive to the neighbourhood, 
obstructive to tne free passage of the lieges, and attended 
with obvious danger to the community. This is the whole 
question. It has heen said justly by ray friend Mr Wright 
tnat ho does nothing wrong if he merely preach the Gospel of 
peace : and he also said that we should interfere ana pre- 
vent him from being attacked. Upon that point I will join 
issue with my friend at the bar. If parties are doing a legal 
thing, they are entitled to call upon the police to protect 
them, and such protection shall never be withheld with the 
whole power of the law in this country. But it is one thing 
to protect persons who are acting in the execution of what 
is perfectly legal and attended with no danger to the. com- 
munity, it is another and a different thing, to say the court 
are bound to interfere to support a a party who is doing a 
thing contrary to common law, where the appearances are 
dangerous to the community, and where the street is 
blockaded. I must observe, in conclusion, that my experi- 
ence in this county has led me to see in the strongest pos- 
sible manner the vast importance of preventive measures of 
of this kind. We have unfortunately, had on a well-known 
day of the year — the 12th July — repeated occasion to en- 
counter the rival sects — the Roman Catholics and the Pro- 
testants — on a day on which the feelings of both were un- 
usually excited. In some instances I have been obliged to 
go with military to Airdrie, to stop a riot be^nning through 
these disputes. On some occasions precautionary measures 
have been adopted, and on others precautionary measures 
have not been adopted. In general, now, I issue in the out- 
set a proclamation forbidding such processions, and on the 
day when it is threatened, go with an efficient police and 
military force, and prevent the Orange processions alto- 
^ther ; and that has had the effect of completely prevent- 
ing outrages for a great many years. Unfortunately, on 
one occasion, trusting to the pacific reports that I received, 
I did not do so. There was no proclamation issued, and 
the result was that life was lost in a tumult at Airdie, and 
the murderers in that cose have never been discovered, for 
such is the excitement of public feeling at such a time, that 
it is almost impossible to get evidence. Two years ago 
Sheriff Christison interdicted the processions in Ayrshire, 
and I did the same here. We escaped altogether without 
a riot. My friend, Mr M'Farlane, m Refrew shire, did not 
issue such a proclamation, because he was assured there 
was no danger of a riot, and the result was that a man was 
murdered, and the murderers to this day have never been 
discovered. Now, when that is the case, showing as it 
does the results of the want of precaution, I do not think 
this court would be entitled to permit this preaching to go 
on in the meantime. It may be that a superior court, to 
which the case will doubtless be speedily carried, may 
think otherwise, and think that, in the case of riots origina- 
ting in religious disputes of this sort, the ordinary rule is 
to be reversed, and that we are no longer free to hold the 
proverb — *' Prevention is better than cure." But if it is so, 
I will at least have the satisfaction of thinking that, come 
in the event what may, the responsibility will iiot rest upon 
the Sheriff Court of Lanarkshire. His Lordship concluded 
by stating that he wou!d write his Interlocutor to-night or 
to-morrow, and that he would do his utmost to get the case 
forward with the greatest expedition, so that, in the course 
of a week, the record would be closed, proof taken, and 
final judgment pronounced in this Court. 

At the close cf the speeches of the judges, Sheriff 
Morrison further remarked. 

Shebiff Mobxi<oh — ^I wish it to be understood that the 
act which I stated, and which I consider to be illegal, is not 
o/7en air- preaching, but the variety of it which is known as 
atreet-preachiug. 

Sheriff Alison afterwards pronounced an Interlocutor 
finding that, taking into view the allegations contained in 
the petition a^ to the blocking up and obstructing of the 
street of the Bridgegate, and the impending danger and 



breach of the public peace, from the street preaching com- 
plained of, and the confirmation which the statements in 
the petition have received from the Superintendent of the 
Police to the Lord Provost of the city, no sufficient cause 
has been shown why the interim interdict already granted 
should not be continued; and, in respect the public safety 
requires that it should be continued in the meantime, con- 
tinues the interim interdict already granted till the future 
orders of Court. 

Act. W. M. WiLso». Alt T. G. Wwoht. 
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Robert Sharp v. Catherine Cameron ob Jack 

AisJ) Spouse.* 

Jurisdiction of Sheriff— Custody of Bastard. — An 
action was raited hy the putative father of an illegi- 
timaie child against the mother and her husband to 
have it taken from her cmtody on the ground that 
she had now grit mairied — Btl/y that the grounds 
on which the action was laid did not give jurisdic- 
tion to the Sheriff, and action aiimissed. 

The pursuer is the father of the female defender's 
illegitimate child, which was bom in August, 1856. 
She married the other defender in Oct., 1858. The 
pursuer raised this ordinary action in the Sheriff 
Court of Perth to have the defenders ordained to de- 
liver up the pursuei's child, that she might be placed 
in the custody of some party other than the female 
defender, on the ground that she had become a 
married woman. 

A preliminary plea was stated, that the Sheriff 
had no jurisdiction. Parties were heard on this 
plea, and the Sheriff-Substitute (Dr. Barclay) pro- 
nounced this Interlocutor : — 

Having heard parties' procurators, and made avizandum 
with the process, repels the preliminarj plea, and sustains 
the jurisdiction of this court, and orders the cause to the 
roll, that patties mny he heard as to further proceedings. 

Note. — Two important questions are raised in this case, 
and several other cases which have come up about the 
same time, and have been advized together. 

The first question is whether the Sheriff is competent to 
entertain an action to determine the custody of an illegiti- 
mate child, so as to deprive the mother of that cnstodj and 
confer it on another person T 

The second question is whether the mere fact of the 
mother having married a man — not the child's father, de- 



* Recently, by m remarkable eoineidenee, five several actions 
were about the name time brongfat in the Sheriff Conrt, at 
Perth, to depriye the mothers of the eiutody of their illegitimate 
children, in respect that they had contracted marriages with per- 
BonH other than the fathers of the children We report the jndg- 
mente in Sharp's case on the plea of incompetency, which ruled all 
the casen, notwithstanding the specialties in some. 
The other cases were, — 

Mackenzie v. ICackende. 
Act. Fraser. AIL U*LeidL 

Henderson «. H Isaac. 
Act. A. G. Reid. Alt. T. Sotttar. 

Morrison v White ft Husband. 
AeL A. O. Beid. All Saittoa. 
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prives her of the castody, withont any farther clroamstance 
of maltreatment or neglect, of the child ? If the first qnes. 
tion be decided in the negative, the second does not arise. 
It is settled beycnd all controversy that the mother of a 
bastard has, from obvious reasons in nature, the right of 
castody for a certain period — ^seven years in males, and ten 
in females. Daring that term she is also entitled to a sum 
of aliment considered as being one half of the necessary 
support of the child; the other being either given by the 
mother in care or coin. 

At the lapse of the prescribed period, as a general rule, 
the mother ceases to have a right of castody and claim for 
aliment. There are exceptions where the child is in tender 
health, and still requires a mother's care ; bat after that term 
the claim of aliment is more personal to the chilJ ; and in 
a recent case in this Court, a man of the mature age of 
thirty years was held to have a claim of support against his 
putative father when the former was by reason of the insid- 
ious inroads of pulmonary consumption unable to eai n his 
livelihood. 

After the prescribed term of custody, if the father makes 
a reasonable offer to support the child, or put him or her in 
the way to support themselves, then the mother ccn no 
longer insist on her claim of custody and aliment. If she 
keeps the child, she has no claim of relief against the puta- 
tive father. But the question now arises whether, if 
the mother refuses to give up the custody and rather to 
forego her claim of aliment, can the father competently 
apply to the Sheriff to compel delivery of the child, either 
simply because of the lapse of the period, or because of 
special circumstances of maltreatment, or neglect, or other 
persona] objections ? There is no doubt whatever, but that 
the Sheriff has the power to decide the question of custody 
incidentally in an action for aliment either within or without 
the usual period of custody. Keference mty be irade to the 
following amongst other authorities:— 3 /VniStfr's Personal 
Relations, 53, I7&8 ; Burgess v. Halliday, Mor. 1357, 1:1th 
June, 182G ; Kay, 1803; Hume's Cases, 424, 1807; Wilson 
V. Bowie, 426, and specially the recent case, 24th February, 
1860— Adair. 

It is well known that the Sheriff mny judge of many 
questions incidentally from which be is precluded by way of 
original action. He may decide on marriage where a party 
is sued as husband of a woman, and he nan find a deed 
forged when pled in a competent action ; but he has no 
power directly to declare a mariiage or reduce a deed. 

Jadging of the present action by its conclusions, there 
seems no incompetency. In some of the cases now in 
Court there is bat one conclusion, ad /actum praMfamfum, 
to deliver the child. That is clearly competent in the ordi- 
nary case, such as to deliver a deed or other article unlaw- 
luUy withheld. In some of the cases there is an additional 
conclusion for warrant to officers of Court to remove the 
child from the one custody to the other. That warrant is 
quite competent in questions of moveables. There may be 
some feeling of incongruity in deciding with regard to a 
human being in this way; and it may be also said, that 
either mode of operation may be inoperative — because im- 
prisonment of the mother would not necessarily transfer the 
custody of the child. Indeed, it may be questioned whether 
the transference of custody is a fact within her power, as 
this may depend on the child, and the will of which may be 
perverse to any change of home— perhaps all the stronger 
because the change is morally necessary. Again, it may be 
said that, though the Sherifi-Officer may remove the child, 
yet unless kept under restraint, or removed to some great 
distance, there is nothing to prevent the child returning to 
its former abode. However, it is not altogether correct 
reasoning thus to argue against the jurisdiction because of 
the difficulty of carrying it into execution; besides, all these 
difficulties would attach as much to the jurisdiction of the 
Supreme Court as to that of the Sheritf. There is some 
general notion afloat, that the Court of Session as the su- 
preme court of equity (having superseded the ancient 
Scotch Chancery) has in Scotland, as in England, the sole 
superintendeiice of pupils ; and so, to it alone belongs the 
power of naming factors loco tutoris. But it does not follow 
that, where the life or health of a child is in immediate 
danger by maltreatment, or his morals of corruption by ne- 
glect, or positive evil communications, the Sheriff cannot 



summarily interfere at the suit of any one having interest. 
To lay down the opposite as an absolute rule, would be to 
exclude the great majority of chUdreo from the protection 
of the Jaw because of the inability of their guardians to seek 
redress in the Supreme Court; and befoie being there found, 
the evil might be done beyond remedy or redress. 

Mr Fraser, in his admirable treatise on Personal Hila- 
tions, lays down the law in rather strong terms. At page 53 
of vol. II. the learned writer states that " the protec- 
" tion and guardianship of infants is the peculiar province 
" of the Court of Session, as the supreme court of equity, 
" and to that Court must application be made in regard to 
*' all questions as to the custody of bastards. It has been 
" laid down that the Sheriff bus power to decide as to their 
" temporary custody where any sudden contingency prevents 
" an application to the proper Court." Again, at page 108 of 
the same volume, Mr Fraser repeats that "the right to 
*' r»'gulate the custody of children is competent only to the 
"Court of Session; and in these cases (times?) where the 
" Court is not sitting, it is competent to the Lord Ordinary 
" on the Bills to exercise all the powers and prerogatives of 
" the Court in this matter. It is said that the temporary 
" custody might be settled by the Sheriff, but the Court of 
" Session held such an application to the Sheiiff incompe- 
" tent in the case of a lunatic on the general ground that 
" this kind of jurisdiction is competent only to the Supreme 
" Court." 

Mr Fraser refers to M'GIashan on Aliment, page 03. But 
on reference to the passage, the writer states unqualifiedly 
that *' it does not appear to be incompetent to the Sheriff 
" to determine in a competition between the parents for the 
" custody of their natural child to whom that right belongs." 
Mr Fraser chiefly relies on the case, 27th May, 1842, 
Buchan v. Cardross, where he says, the sole right of the 
Court of Session to regulate the custody of children "seems 
to be assumed as law.*' But the case will be found to have 
turned on the power of the Lord Ordinary on the Bills to 
interfere in such a question during vacation. 

The only authority which goes to strengthen the opinion 
of Mr Fraser is the obiter dictum of Lord Meadowbank, in 
28th May, 1814, Robertson v. Elphinstone. The dispute 
was between a factor loco tutoris and the mother. The case 
originated before the biheriff of Edinburgh, and his judg- 
ment on the merits was carried to the Court of Session by 
advocation. The doubt of Lord Meadowbank rested on the 
fact of the factor being an officer of the Supreme Court, to 
which he ought to have applied for direction and authority. 
In the case of Wilson, reported by Hume, 16th June, 
1810, one of the reasons of the judgment seems to have 
been that, the father might have enforced his right to 
custody of the child by application to a Court of Law, and 
that he " was liable in aliment in respect he had failed to 
" do so, and had let the child remain with the mother." 

The cases on which the Sheriff-Substitute would chiefly 
rely, are first that of 7th July 1815, Ooadby v. Maccandys, 
Fac. CoU There, the application for delivery of the bastard at 
the instance of the mother was presented to the Sheriff at 
Tain, and who granted the prayer of the petition. There 
was an advocation, and the report contains no hint of any 
plea of incompetency. The other case is that of Speid v. 
Webster, 18th Deo., 1821. There the application was made 
to the Sheriff of Perthshire, and a warrant to restore the 
child was issued, and a bill of suspension was refused by 
the Lord Ordinary and the Court, thereby clearly sastain- 
ing the competency of the application to the Sheriff and his 
judgment thereon (see also Fraser's Styles, p. 176.) In the 
late case, A. B. v. CD., 15th June, 1860, an application was 
made to the Sheriff of Aberdeen by a father for the custody 
of his lawful children. The application was dismissed, but 
it does not appear on the ground of incompetency. Lord 
Justice Clerk remarks — " It is said that the petition was re- 
" fused because the Sheriff had no jurisdiction to enter. 
" tain it. This may probably be a well founded observa- 
" Uon." 

A distinction was sought to be drawn between the Sheriff's 
jurisdiction in cases of custody of legitimate children and of 
bastards. There appears no sound reason lor such dis- 
tinction. Both are under the protection of the law. It is 
a legal, or rather a poetical fiction, but not a physical fact, 
that a bastard is^^/tu« nullius. Putative fathers every other 
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daj are by ezperienoe mode to feel the reverse of the fie- 
tion. It may be that certain rights of inheritance are not 
open to a bastard ; bat, beyond all doubt, Uie father of a 
bastard has a stronp^ interest to see to the care and custody 
of his child, and to have him properly educated and trained 
so that he may not prove a continual burden on him for 
aupport or a reproach to his character. 

In both class of cases, the questioD is, what is for the 
best interests of the child, independently of the mere 
wishes of the purent^. 

The second question in this case is, wht'ther tlie marriage 
of a mother of a bastard of itself forfeits the right of 
custody ot the child, irrespective of age or any other cir- 
eamstances. 

The Sheriflf-Substitnte confesses that, if the qnestion be 
still open, ho sees room for doubt and the existence of 
difficulty. The fact of the woman's marriage to a decent 
man, in most cases, might be greatly for the advantage of 
the child. In other ca^es, it might not be so. The dead 
fly might make thj9 otherwise precious pot of ointment to 
emit a disagreeable odour. The bar HnUter might be a 
standing plague spot on the family escutcheon, and the 
cause of variance between parents and children, and 
between the legitimate and non-legitimate— a circumstance 
not unknown even in patriarchal histories. 

When the Sheriff.Substitute was appointed to Perth 
(more than a quarter of a century ago), he found the prac- 
tice to be to entertain such actions as the present, and to 
hold that the mere fact of the mother's marriage gave the 
putative father a right to deprive her of the custody of 
their child. He remembers well the doubts which passed 
through his mind on both questions; but he was unwilling 
to disiturb a long established practice unless on higher 
authority. 

Two processes have been laid before him— the one was 
brought in 1848. There, the petition was for delivery of 
the child, two years old, anJ for warrant to remove it. No 
plea of incompetency was stated. The Substitute found 
*- that the defender, Janet M'Owan, by reason of her mar. 
" riage with the other defender hwl lost her right of custody 
*' of the illegitimate male child, of which the pursuer ad- 
"mitted himself to be tho father." On a reclaiming 
petition, followed by an able answer, Sheriff Whigham 
affirmed the judgment. In another cane, in 1851, the action 
was fur aliment of a female child, a year old— -the defence was 
that the mother was married, and thereby had lost her 
right of custody. The defence was Kustained, and Sheriff 
Crawfurd (now Lord Ardmillan) affirmed, but with some 
hesitation. 

As the point has been asrain raised, and fully and ably 
debated, the Sheriff-Subsiitute has been induced to 
examine the authorities. He cannot find that tho direct 
qnestion has arisen in tho Supreme Omrr, and been 
decided ; but he can find sutliciont to show that the practice 
of this Court has found countenance elsewhere. 

As to lawful c;hildren, there appears no qu<?stion but that 
the mother's right uf custody, even of a female child, falls 
on her contracting a second marriage, 4 th February, 
1021), Longshaw, Mor. l&ibi, which authority has been 
uniformly followed. 

BIr M*Glaslian, in his treatise on Aliment, p. 01, observes 
— *' It seems that when a woman marrien, all claim on her 

part to the custody of her natural child in opposition to 

the father's ris^ht ceases,' and that the father is entitled to 

the custody, the mother having occasional access to the 
'•child." 

Mr Frascr, in treating of lawful chiKlron, p. 105, says, 
" the mother, in getural, will lose the custody if she 
" enter into a secdud marriage." A^ain, treating of custody 
of bastards, p. 52, he states, " If th^ mother lualtrent the 
"child, or (it is thought) if she enter into a second mar- 
" riage, the father may demand tho custody from her." 

The case chiefly relied an by both parties, is 2-Jrd May, 
1810, Fairweatlier V. Lyall. The boy in that case was six 
years of age, and the father was fcund entitled to the cus- 
tody. ]3ut this was in a qnestion of aliment. The Lord 
Ordinary (Eldin) found that "the pursu^sr being now a 
'* married woman, with a s«fparate family, has no clnim to 
** the custody of the sai«l child, or to aliment on account of 
"ii." Tho Court (but not unanimously) adhered. The 
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Lord President (Hope) observed— •'* The mother here is 
" married, and hss now got a fkmily of her own, and if the 
" child is to remain with her, the aliment will go to the off- 
*' spring of her husband." 

In the case 6th July, 1835, Baxter, Lord Balgray obser- 
ved— " If the mother misbehave, or marry a stranger, the 
'•Court are entitled to interfere for protection of the 
•' child." 

The case of Speid v. Webster, 18ih December, 1821, (the 
mother, who was deprived of the custody, was afterwards 
married,) appears again under date, 28th May, 1825. Lord 
Olenlee expresses a decided opinion "that all claim of 
** right of custody, if any did exist, is at an end by the 
" marriage." 

The only adverse authority is the old ease, 4th March, 
1758, Burgess, Mor. 1-'157. There, a suspension of a charge 
for aliment was refused — the reason of suspension was the 
marriage of the mother ; but in this case, there had been 
unjudicial procedure to enforce a change of custody on the 
event of the marriage, so that the woman still had the bur- 
den of the aliment of the child. 

On the whole, the Substitute has' reached a eonclasion 
adverse to the defender on both defences. 

This Interlocutor was appealed ; and after a 
hearing, the Siieriff (Gordon) pronounced this 
judgment:— 

The Sheriff baring heard parties on the defenders* 
appeal, and made avizandum with, and considered the 
process, sustains the defenders' appeal, recals the Interlocu- 
tor in so for as submitted to review by the defender, and in 
particular recalls the finding that the mother of the child 
lost her right of custody to the said child by reasrn of her 
marrioge to the other defender ; and finds that the fact of 
the defender, the mother of the child, having married the 
other defender, does not give the Sheriff jurisdiction to 
decern in terms of the conclusions of the summons f >r re- 
moving the child, who is only four years ot nge. from her 
mother's custody for tho purpose of placing Haid child with 
another porson : Therefore, dismisses tho action, and 
decerns : Finds the pursuer liable to the defender in expen. 
ses, allows an account thereof to be given in and to be laid 
before the auditor for taxation and to report. 

Note. — The defender, Catherine Cameron, now Jack 
in Au'just, lH5fl, gave birth to an illegitimate female child 
of which the pursuer is the father. She was married to 
the other defender, John Jack, in October, 1858. The 
present action commenced with a summons at the instance 
of the pursuer, tho father of the child, against the mother 
and the husband, concluding that the defenders should be 
ordained to deliver up to the pursuer tho child, who is be- 
tween four and five years of age, in order to her being 
phiced in the custody of a Mc Gray, residing in Edinliur^h, 
or in the custody of any person other than the defender, 
Mrs Jack, in respect that she has become a married woman 
—that the child should be delivered to one of the officers of 
Court for the purpose of his placing the child in said cus- 
tody. The pursuer, on the one hand, offers to be at tho 
sole expense of paying the board of tho child to the party 
with whom she may bo placed ; and tho defenders, on the 
other hand, have stated on record that they will not insist 
on the pursuers paying anything on account of the child's 
aliment, provided she is allowed to remain subject to their 
control and custody. 

Tho Sheriff felt unwilling to arrive at a result different 
from the dcision of the Sheriff- Substitute ; but after 
anxious consideration, he feels himself compelled to differ 
from tho Slioriff-Substitntc, and to hold that decreet ought 
not to be pronounced in favour of the pursuer— ^/ErtC, 
becaUNO the Sheriff has not jurisdiction to decide the 
matter in dispute; and secondly^ because the pursuer is not 
entitled to require that tho defender shall, in respect of her 
marriage be compelled to part with the custody of her child 
now only between four and five years of age. 

Before adverting to the grounds upon which the Sheriff 
has formed the above opinion, it will bo useful to con»iiler 
what are the respective rights of the mother or father of an 
illegitimate child as regards the ciiKtody of ihc child. This 
matter was made the subject of argument and judijiai 
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opinion in a Tery recent ease. Come v. Adair, 25th Feb.. 
Ib60, xxii.. D. 807. The Lord Justice Clerk, after reniaik- 
ing that **the relation between a father and his bastard 
** child is not in any proper, civil, or manioipal senne, the 
** relation of parent and child,** pots the question, ** What 
*' is the relation of the man by whom paternity has bee^ 
** admitted, or against whom it has been proved f It is not 
** a relation which creates reciprocal duties or obligations. 
'* The father hat no right of euttody of the batiard p^rton, 
** or of adminintration of his estate — he has none of the 
** obaracteristies of the jpaCrta j>otef tof. The only relation 
**is, that the father is, to a certain extent, and under cer* 
** tain eonditioos, liable to aliment the child. The father 
** was not entitled to demand the custody of the child. He 
"had no right of any kind as regards the child. He was 
** under an obligation, and nothing else.'' The other judf^es 
of the ^econd Division concurred in these views, holding 
thai the mother during the tender years of an illegitimate 
child (that is till about ten in the case of a female) is 
entitled to the custody of the child, even Although the 
mother insists against the father for aliment; a-d that 
after the child has attained that oge, the iather is not en- 
titled to the cuHtody of the child as matter of right, but may 
plead as a defence against a claim for aliment by the 
mother, that he is ready to receive the child into his iamily 
and to snpport it; and that, in the general case, such an 
ofier will be held a suffioient answer to the claim for ali- 
ment, although the mother cannot be comi-elled to part 
with the custo<ly of the child to the father. It is chiefly in 
cases whfcre the father has pleaded as a defence against a 
claim fur aliment, his willingness to tako charge of the 
child, that questions in regard to the respective rights of 
the father and mother of illegitimate children have come 
before the Sheuif (/Ourts ; and thei e can be no doubt as to 
the competency of the Sheriff aAer the child has attoined a 
certain age to decide upon such an offer by the father to 
the effect of ossoiizing him from the demand for aliment, 
il the UiOther refuses to deliver up the child. 

The above explanations of the right of a mother to the 
cu8to<ly of her illegitimate child appear to be in accordance 
with many previous bUthorities— Burgefs, 4th March, 17^8, 



It may be that in the latter cases complaints are not fra- 
quently made to the Supreme Court, as the patties inter, 
etited are generally not possessed of great resonrc«^s ; but such 
a difference between the two claiises cannot confer jurisdic- 
tion on the Sheriff in the one case which he has nut in the 
other; and it must be kept in view that if the Sheriff is to 
be held to have such right of contiol in regard to the cus- 
tody of illegitimate children, in respect of his being entitled 
to decide an to the aliment to be paid for their support, the 
same jurisdiction miist be conceded to Justices of the Peace, 
who likewise have jurisdiction in regard to the olimeni of 
illegitimate children. 

The fid lowing remorks occur upon the cases cited by 
the Sberii!Stib8titute. In Goadby, 7 Feb., 1815, the 
application was at the instance of the mother, the party 
having the legal right of custody of her son, to 
obtain restitution of him from some relation in the 
country, to whom she had sent him for the benefit of his 
health. The Sheriff entertained the application, and gave 
effect to the mother's application, because *' by the law of 
*' Scotland the care of the person of the boy devolved on the 
** mother." In pronouncing thin judgment the Sheriff did 
nut uitiiul or cuiiiiol Itgal ligUui : he only gatfc effect to the 
recognised legal right of the mother to the custody of her 
son by otdenng that he should be delivered to his mother; 
just to the same effect as the Sheriff might grant the prayer 
of an application presented by the father of a legitimate son 
for restitutitm of him against any person who claimed a 
right to detain him. In such cases the Sheriff is merely 
giving the poteettion or euttody to the person in whom the 
law declares the right to be. It would be a very difficult 
proceeding to take away the right of custody irom the father 
of a legitimate child. In the advccotion of Ooadby's case , 
the Court took the same view &^ the Sheriff. 

In Speid «. Webster, 18th December, 1821, i., Shaw 221, 
Dr Hunter left about 1*8000, to Hunter and others, as 
trustees for his two illegitimate daughters. The eldest 
daughter was, toith the approbation of her mother^ placed by 
the tru^tee8 m a boarding-school at Perth, at the expense of 
the iruttt and had been there fcr five years. The mother 
clandestinely carried off her daughter, then about eleven 



Mor. 1357; Kidston, ICth December, 177a, and B. S., 300;|yeors of age; but under wairant of the ifheriff she was 



(ioadby, 7th July, 1815; Hunter, 2nd December, lb20 
Baxter, 5th July, 1825; iv. S. & D.. IBO. Tho right of cus- 
tody of an illegitimate child, therefore, is with the mother. 

The first question is, whether tho Sheriff has jurisdiction 
to put an end to that right, of removing the child from the 
legal custody of the mother, and to confer tne right of cus- 
ludy upon the father or any other party. It is thought that 
if any application was made to the Sheriff to remove an 
illegitimate child from the custody of the mother, founded 
upon the allegation that an immediate removal was tie- 
cesbary in order to save the child from serious injuiy, the 
Sheriff might interfere to protect the child in the mean* 
time. The question, however, is a different one, when thc 
application is not founded upon immediate apprehenbion of 
danger, but when upon views of supposed advantage to the 
child it is pro[ osed to withdraw it from its natural guardian, 
and to place it with parties who have no legal right to its 
custody. Such an interference with the ii<.'hts of a parent, 
it is thought, can be exercised only by a Court holding not 
only an equity jurisdiction, but possessed of a no6t7c officium 
such as will justify its interference with commcn law 
lights. 

The Sheriff has power to decide on all questions of debt 
arising from eontioct or implied obligation, and for restitu- 
tion of moveables, and in poHsessory questions regarding 
laud; but it is thought that he has no nobUe officium whiuh 
can justify his exercising a control over the persons of 
minors or others, or which can support his jurisdiction to 
take away a control or right recognised by the law. In the 
case of legitimate children there can le no grounds upon 
which it could be contended that tho Sherifi'is entitled to 
remove a legitimate child frum the custody of its father, 
upon views of advantage to the child, or in respect of mis- 
conduct on the part of the father. Such a control of 
parents' rights can be competently exercised by the Supreme 
Court, the Court of Session. But there oppears to be no 
reasQU in pomt of j^rinciple fur distinguishing between that 
ease and the case of a mother and her illegitimate child. 



obliged to repl'tce her daughter at school, "till parties 
" should be heard on their claims to the custody thereof.'* 
That was a mere proceeding to preserve mutters in the 
meantime in the position in which they had been put by 
the mother, as part of an arrangement with the trustees. 
She thereafter applied to the Sheriff for an order to get 
delivery of the child, but he refused to interposo his 
authority. In a note he stated, ** Although I might not 
" have obliged the mother to give up the custody of the 
** child for the benefit of having her educated under the 
"charge of her fathei's trustees, which seems more pro- 
" perly to fall under the jurisdiction of the Supreme Court, 
*' I conceive I am warranted by the circumstances of the 
*' case in decliuing to interfere to carry into effect what is 
** so manifestly for the child's disadvantage, as removing 
" her from her present situation would be." The mother 
(Session papers. No. 200, 18:25, Petition 22, Nov., 1821, p. 
H') stated tiat as seme douhts of the oompeteucy of such an 
application to a Sheriff might be entertained, the petitioner 
was advised not to press the Judge Ordinary farther for any 
sanction of her rights, but to bring the matter directly 
under the cognizance ot the Supreme Court. The next 
mode of proceeding adopted by her was ogain to withdniw 
her daughter from school, and remove her to Edinburgh; 
ond she then presented a bill of suspension against the 
execution of any warrant which might be applied for to the 
Court of Session for the removal of the child from her 
house. It is therefore a mistake to suppose that the sus- 
pender sought in the suspension to review the judgment of 
the Sherifi' of Perthshire, thereby recognising the com- 
petency of his jurisdiction. In this suspension, the judg- 
ment of the Court of Session was, that as the " child bad 
** been illegally carried off" (she was then eleven years of 
age) *' she must ante omnia be replaced in the house from 
** which she way taken." The prior and subsequent pro- 
ceedings in refeience to this same family will be afterwards 
adverted to. In the case of Harvey, 15'h June, 1860, it 
appears that a petition by a father for delivery of his child 
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was refaf^ed hj the Sheriff of Aherdeensbire, becanse be had 
not jarisdictian 10 entertain it; and the J.ord Jastice C'erk 
sai'i, ** This may probably be a well foonded observation." 
Ii is true that in 1848 one case. Key v. Wilson, appears to 
have been decided in the Sheriff Court of Perthshire, to the 
effect that the mother, by reason of her marriage witli the 
other defender, *' lost her right of custody " of her iilogiii- 
mate child ; bat that the child being only a few months 
above the age of two years, the pursuer (the father) is not 
entitled to its personid custody. Ii will be obser\'ed that 
the Interlocutor proceeds upon the ground that the mother 
had forfeited her right of custody by her second marriage ; 
and if such really is the absolute rule of the law, (the 
Sheriff ventures to think it is not,) there might be more 
room for recognising the juiisdiciion of the Sheriff to decide 
as to the custody of the child. 'J'here do not appear to have 
been any authorities submitted to the Sheriff on the part of 
the defender in that case. Farther, the case did not result 
in any final judgment, for objections were stated by the 
mother to the persons to whom it waa proposed to intrust 
the child ; and the objections were never disposed of, so 
that the mother had no occasion to take the Interlocutor to 
review. In thia state of the law the Sheriff does not think 
that he has jurisdiction to deprive the mo* her, of an illegi- 
timate child of tender years, of her right of custody of her 
child, where there is no allegation of damage to the child. 

This leads to the consideration of the second question, 
whether the marriage of the mother of an illegitimate child 
to another than the father of the child is sufficient of itself 
to deprive her of her legal right of custody of her child. 

The Sheriff.Substitute considers that the question is not 
open, but that if it were, he would consider it attended with 
doubt and difficulty. The precedents relied on by him are 
the cases in this Sheriff Coart already refened to, and 
another, Watson v. Grant, 1^51, in which Sheriff Crawford 
affirmed an Interlocutor against the mother's right, but 
with some hesitation, stating that he is not satisfied that 
the defender's right is absolute, even in the case of the 
second marriage, hut looking to the whole circumstances as 
lieing for the welfare of the child, and having regard to pre- 
vious judgments, he did not decide in favour of the light of 
the mother. That was not a ease in which tlie father raised 
an action for delivery of the child ; but be only pleaded his 
offer to take the child in defence against the mother's claim 
for alimert; so that it differs piaterially from the present. 
In the earliest report of one of the cases connected with Dr 
Huniei's family, already referred to, (Hunter v. Speid and 
Hiisbnnd, 2d Dec, 1820, F.C.,) the trustees of I>r Hunter 
were found to have no right to claim the custody of the 
youngest of Dr Hunter's illegitimate children, who was six 
years of age, as in a question with the mother, who was 
married. It will be observed that this was a decision of 
the Court of Setision, in an application by the trustees, 
calling upon their Lordships to exercise their nobile officium 
or prcBtorian powers, in order to control the right of the 
mother, for the benefit of the child; so that the child 
mi^^ht be placed in a respectable school for her education. 
The only objections stated to the mother's custody was that 
she had married, and that her husband was a spirit dealer ; 
and it was pleaded that her residence with her mother was 
unsuitable, and prejudicial to the child, especially consider- 
ing her prospects under her father's will. The Lord Justice 
Clerk said the Court was under " no obligation from our 
nobile officium to take the charge on oun^elves. I do not 
mean to deny that there may be cases of necessity, where, 
from tJie pnetorian powers we poueu, we mi<!ht be called 
upon to take charge of such children. The rule of law 
is fixed by the decisions tliSt the custody of natural chil- 
'* dren is in the mother, and that there is no interest in the 
** paternal relatives. So far as the education goes they mny 
'* be authorised to interfere, but as to the custody of the 
^* person, to remove it from the mother, thrre is nothing 
" clearer than that the decisions establish the direct con- 
" trary. The child is very young, and there is nothing dis- 
"creditable in the mother or her husband." The other 
Judges concurred in these views, one of them expressing 
a doubt as to the competency of the application in a sum- 
mary form. Lord Gienlee stated that the application was 
" competent ; it is founded on the nobile officium of this 
" Court. There may be cases where you would take the 
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** custody of a child not only from the natural, but from its 
" legitimate mother ; but ouleas there was something rery 
" strorg stated against the mother, I should think there 
** was no necessity for granting this petition." This was a 
decision to the effnct that either the mother had the right 
of cu^^tody, notwithstanding her marriage, or at all events 
that the mother's mairiage was no reason for depriving her 
ot the cus'ody and guardianship of her daughter, and in 
much more unfavounible circumstances for the mother than 
in the present case, having regard to the age of the child in 
that case, her prospects under her father's settlements, nnd 
the position in life of her sU p.'aiher. It is true that when 
the girl was eleven years of age, the Court, under another 
application by the trustees, and having had experience of 
tlie mother's peculiar and illegal conduct in two previous 
cases, regarding her elder daughter, deemed it expedient to 
remove the younger daughter from her mother, and to place 
her at the school in Perth, where the elder daughter was 
educated. But the (^urt then did so in the exercise of 
their nobile officium cr pttetorian powers, and said that they 
would probably have done the same even if the mother had 
remained unmarried, or it might be although the child wiis 
legitimate. The cases of Burgess, 4th March, 1758, M., 
lSd7, and Corrie, 24th Feb., 1800, already referred to, also 
appear to confirm the rule that the marriage of the mother 
of an illegitimate child does not necessarily forfeit her right 
of custody of the child. Indeed the remark is obvious that 
the marriage of the mother rather improves her position, 
and makes it likely that she will not prove a more unsuit- 
able protection of the child than before that event, especi- 
ally when it is not alleged thxt ihe husband was ignorant 
of the existence of the child before his maxriage to the 
mother. 

The co-He of Fairweather, 28th May, 1820, may be f«>unded 
on hy both parties ; but it will be obseived that it arose on 
a defence stated by the father against the mother's c^aim of 
aliment, and not in an action at the lather's instance, for 
removal of the child in rcKpeot of the marriage of the 
mother ; and even in that case it was not held that the 
marriage at once operated as a forfeiture of tho mother's 
right of custody. 

For these reasons the Sheriff is of opinion that even if 
he had juiisdiction in this case, he ought not to remove a 
child of such tender years from the custody or control of 
the mothei thereof in respect of the marriage of the mother. 
The proof led does not shew that the child is not properly 
attended to, or that the defender, in respect of his conduct, 
ought to be deprived of the custody of the child. 

Act. W. L. YcuKG. AU, M'Labev. 



June, 1861. 

SHERIFF COURT OF DUMBARTONSHIRE, 

(Mb Sheriff Steele.) 



DuKOAK HuKTER, Sheriff- Officer, v, Mrs Uelika 
English or M'Kibbik, Relict and Executor Nom- 
inate of James M'Kibbio, sometime Writer in 
Dumbarton. 

Pactum illicitum — Pactum de quota litis — A Sher- 
iff Court Procurator entered into an agreement with 
a &1urii 'Officer to procure buiinest for him, the 
consideration being a eommisnon of ffteen per 
cent, on the realited profits; and it appearing, 
on an examination of the accounts, tJiat Uie business 
consisted partly of conveyancing and partly ofpro^ 
cfstiCi — Held that such an agreement regarding con- 
veyancing business was not pactum illicitum, but 
that it was ho quoad processes; and actum dismissed 
for that portion of the accounts which rdated to the 
lutlerf but sustained as to the former. 
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The pursuer sued the defender qua relict and ex- 
ecutrix nominate or dotive of, or yitious intromitter 
with the goods and effects of her deceased husband, 
or as otherwise representing him on one or other of 
the passive titles known in law, for payment of 
several accounts, amounting to £57 5s 6d., for 
work performed and >>usiness executed by the pur- 
suer, as a sheriff-officer, and for count and reckoning 
of the whole realised profits of every piece of busi- 
ness got by the pursuer for tho defender's husband, 
in so far as each piece of business was secured by 
the pursuer and finished, and the relative account 
recovered, that the true amount of the stipulated 
and &ir and reasonable commission of fifteen per 
cent, on said realised profits might be ascertained 
from the deceased's business books and other docu- 
ments, all as specified in letters or missives holo- 
graph of, and exchanged between the pursuer and 
the deceased, and for payment of the sum so found 
to be due. 

The record wis made up by condescendence and 
defences. 

The defender's fifth plea in law was as follows: — 

5th. — " The document libelled on as holograph 
" of deceased, and which is not admitted to be so, 
" being a paction between a procurator of court and 
"a sheriff officer, to share profits of professional 
** business is illegal, inept, and cannot be eoforced." 

Parties* procurators having been heard, the Sheriff- 
Substitute pronounced this Interlocutor : — 

The SherifT-Sabstittite having heard parties* procarators 
viva voce, and resumed consideration of the process, Finds 
that the pursaer, who is a sheriff-officer in Dumbarton, in- 
sists in this action a^^inst the defen<ier, as representing the 
deceased James M'Kibbin, writer in Dumbarton — First, for 
piyment of an account for sheriff-officer business, and other 
Dusiness, alleged to have been performed by the pursuer on 
the employment of the said James M'Kibbin, and amount- 
ing to £57 5s. 6d., but under deduction of £19 9s. 6d. paid 
to account ; and, Second, for payment of such sum as may 
be found in the course of this process to be due to the pur- 
suer under certain letters or missives of agreement between 
him and the said James M'Kibbin, whereby it was stipula- 
ted that the pursuer was to receive, from Mr M'Kibbin, a 
commission of fifteen per cent, on the realised profits of 
every piece of business procured by the pursuer for Mr 
M'Kibbin, as an a^ut and procurator in the Sheriff Court 
at Dumbarton . Finds that this ag^ement was unwarrant- 
able and illegal, and cannot be given effect to in a Court of 
Law : Therefore sustains the defence upon this branch of 
the case, and assoilzies the defender from the conclusions of 
the action having reference thereto : quoad ultra, and before 
further answer allows the pursuer a proof of his account 
before mentioned, in so far as denied, and the defender a 
counter-proof, pro ut de jtare; appoints as a diet of proof 
Thursday, the 6th of December next, at half-past eleven 
o^clock forenoon. 

NoTB. — ^Looking to the decisions of the Supreme Court, 
the Sberiff-Sub&titute feels satisfied that the agreement 
libelled on must be regarded as ffoctum tUicitum, and there- 
fore not actionable. Reference may be made to the cases 
of Brash v. M'Kinnon, 9th March, 1820 ; A. v. B., 12th May, 
1832, and Henderson v, Mackay, 2uth December, 1832. 

The pursuer appealed, and after hearing parties* 
procurators, the Sheriff (Hunter) recalled, in hoc 
tUUUy the Sheriff- Substitute's Interlocutor, by the 
following judgment :— 

The Sheriff having resumed consideration of the cause, 
Finds that the deceased James M'Kibbin, by his letter of 
I7th November, 1855, agreed to give to the pursuer a fair 



commission off the free realised profits of any piece of 
business which he got for him, and that the pursuer, by 
his letter of 19th November, 1855, agmed that the said 
commission should be fifteen per cent. Finds, in respect of 
the reasons set forth in the note hereto annexed, that the 
pursuer must state what was the precise nature of each 
piece of business which the pursuer alleges he procured for 
the said James M'Kibbin, and on which ne now claims the 
said comminion. Finds that certain letters written by the 
said James M'Kibbin to the pursuer, or to another person 
on his behalf, have been produced by the pursuer, and that 
it is material that any relative letters written by the pur- 
suer, or by another person for him or on his behalf, to the 
said James M'Kibbin, should be produced. Therefore re- 
calls, in hoc itatu, the Interlocutor of the Sheriff-Substitute 
appealed against, in so far as it is thereby found that the 
said agreement was pactum iUieitum, and in so far as that 
defence is sustained, and the defender assoilzied from tho 
relative conclusion. Appoints the defender to lodge in pro- 
cess, within eight days from this date, all letters written by 
the pursuer, or by any other person on his behalf, to the 
said James M'Kibbin betwen the 21st day of August, 1855, 
and the 10th day of May, 1856, and before further answer 
appoints the pursuer to lodge, within fourteen days there- 
after, a minute setting forth specifically and articulately, 
but without argument, the nature, character, and description 
of each piece of business which he alleges was procured by 
him for the said James M'Kibbin, and appoints the defender 
to lodge answers, also specify and articulate, and without 
argument, within fourteen days thereafter. Meanwhile, 
supersedes the subject matter and operation of the Inter- 
locutor appealed against, quoad ultra, and reserves all ques- 
tions of expenses hine inde, 

NoTB. — ^'rhe Sheriff deems that this case involves ques- 
tions at once new and difficult, and for the determination of 
which certain explanations are necessary. The letter of ob- 
ligation founded on by the pursuer is in its terms so general 
as to include business of every description which, conform- 
ably to usage, is transacted by a law i^nt. The oblii^aticm 
may comprehend court or process business, as the raising 
or defending of suits, conveyancing, factory, or those other 
numerous details for which recourse is had to a law adviser. 
The letters written by the deceased Mr M'Kibbin to the 
pursuer relate almost exclusively to court oi process busi- 
ness, strictly so called. There is, however, apparently one 
exception, and it may be that there were other transactions 
of a character different from law suits. 

The Sheriff holds that it is indispensable that the precise 
nature of each piece of business be ascertained. 

After a full examination of the authorities he deems that 
there is no case in point which determines the question, 
whether a commission granted by a law a^nt to a person 
to procure court or process business for him, is, or is not, 
pactum illicitum, according to the law of Scotland. There 
are, however, principles and doctrines of geneial jurispru- 
dence, as shewn in the laws of Bome, England, and Scot- 
land, which afford data for the determination of the question ; 
and had the legality or illegality of such an obligation been 
the only question at issue, the sheriff would have decided 
it. 

But there are other questions involyed. Even if an ob- 
ligation to g^ve commission on process business were to be 
held pactum iUicitum, would the same rule apply to business 
of another character ? This is a question of more nicety 
than the former, for the solution of which there is little 
light to be derived from authority or precedent, and the de- 
termination of which, therefore, must depend on principle 
applied to the nature of each piece of business, both viewed 
in itself and in its results as affecting morality or public 
utility. 

There is a third question — ^Where there is an obligation 
combining what is illegal with what is legal, is the whule 
obligation to be deemed illegal, or is it divisible into illegal 
matter, for which action cannot lie, and into legal, for which 
action can be sustained ? 

The Sheriff has considered it to be advisable to have 
before him the explanations which he has required, pre- 
viously to determining these questions of law. He holds 
that the pursuer is bound to state, fully and precisely, the 
nature of each piece of business on which he claims com- 
mission, under the general and indefinite obligation founded 
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on. He would have been so, even independently of the 
letters from Mr M'Eibbin which he has produced, but the 
tenor of these letters adds force to the orainary rule. It is 
important that, in so far as practicable, the relative letters, 
if any, written by him to Mr M'Kibbin, should also be under 
the consideration of the Sheriff. 

The pnnuer tbereaftor gave in a minute specify- 
ing the several pieces of busiDess which be brought 
to tbe df^fender's busbuud, and the Sheriff remitted 
the dcfender*8 books to one of the procurators to 
examine and make exccrpt-s bearing on the matters 
set forth in the Sheriff's Interlocutor. 

The Sheriff having advised the minute for the pursuer 
(being number fifteen of process) and whole process, before 
further answer appoints the defender to exhibit the business 
books of her deceased hunband to Mr William M'Kinlay, 
writer in Dumbarton, to whom he remits to examine them, 
and to make from them excerpts conformable to, and bearing 
on the m:>tters set forth in the Sheriff's Interlocutor and 
Note of date the 14th day of February, 1861, and to report 
within fourteen days from this date. . 

Note. — ^The document on which the pursuer relies as 
entitling him to have the business books of the defender's 
dcceasea husband podoced, is to be construed in combina- 
tion with the relative letter of Mr M'Kibbin, and when so 
construed is ambiguous, and being ambiguous it ought to 
be construed against the pursuer, as iibi imputet that there 
is ambiguity. Tbe purport of the document, strictly con- 
strued, is that the profits, and the consequent amount of 
commission by per centa^, are to be ascertained from the 
books ; but uiat stipulation would not relieve the pursuer 
from the obligation incumbent on him of specifying, in this 
action, the nature of the several pieces of business on which 
he alleges that commission is exigible by him. 

The Sheriff holds, therefore, that the pursuer has no right 
to insist for production of the books in hoe itatu ; but as he 
deems it to be of importance that no impediment to the 
speedy and thorough investigation of this case should be 

? resented, he has pronounced the foregoing Interlocutor, 
'he remit to Mr M'Kinlay one of the Sheriff 's-Substitutes, 
and a man well conversant with business, will secure a 
thorough and accurate investigation of the books in so far 
as now pertinent ; for by considering the process, and 
especially the Sheriff's Interlocutor and Note of the 14th 
of February, 1861, he will at once see what are the objects 
contemplated by the Sheriff, and make the examination and 
excerptB accordingly. 

This having been done, the Sheriff then pro- 
nounced this judgment : — 

The Sheriff having considered the report made by Mr 
William M'Ednlay, and the relative excerpts, being numbers 
sixteen and seventeen of process, and thereafter resumed 
consideration of the whole process: Finds that the subject 
matter of the business set forth in the said excerpts under 
date third June, eighteen hundred and fifty six, is that 
of conveyancing; Finds that the subject matter of the 
other business set forth in the said excerpts is court or 
process business or strictly analogous thereto, and in res- 
pect of the reasons stated in the note hereto annexed: 
Finds in law that the contract or agreement entered into 
between the pursuer and the deceased James M'Kibbin, for 
payment of commission on the profits on the said convey- 
ancing business, or on those of other the like business, is 
not ptictum iUieitunif and that quoad it the defence of 
pactum Ulieitvm is to be repelled : Finds in law that the 
said contract or agreement, as concerning commission on 
the profits of the said court or process business, or busi- 
ness of the like nature, is pactum iUicitumf and that quoad 
it the defence of pactum illieUum is to be sustained : Finds 
that the pursuer is entitled to be allowed a proof of his ac- 
cmnit for Sheriff Officer business, or other business alleged 
to have been performed by the pursuer on the employment 
of the said James M'Kibbin, amounting to fifty-seven pounds 
five i-liiilings and sixpence, under dedution of nineteen 
pounds nine shillings and sixpence paid to account, and 
that the defender is entitled to a counter-proof, and with 
these findings remits the cause to the Sheriff-Substitute to 



proceed therewith in common form, and as to him shall 
seem just, and reserves all questions of expenses hine inde. 

Note. — Although the facts of the branch of this case, 
under immediate cognisance, have not perhaps been so fully 
expiscated as may oe attainable, yet enougn has been dis- 
closed to found the questions on which the matter of law is 
to be decided. ^ Those questions are 1st. — Whether an 
agreement to give a specified amount of commission for 
court or process business procured is licit or illicit? and the 
2d question is. Whether the character of licit or illicit ap- 
pertains to an agreement to give such a commission for 
Dusiness such as conveyancing or the like, which shall be 
procured? In so far as has been traced, both of these 
questions are new in the courts of Scotland, the former in 
so far as the pure point is involved, and the latter wholly so. 
The importance or both is undoubted. 

1. — While the pure question of legality or illegality of an 
agreement for commission on court or process business has 
not been determined, it is to be held on principle, and by 
the direct and close analogy of law, that it is pactum 
iUicitum. 

In Older to procure the materials out of which the pe- 
cuniary remuneration is to be produced, the party con- 
tracting to supply must and will have recourse to means 
which are essentially contra borui moret et utilitatem 
publieam. He must and will anxiously investigate into the 
existence of material for suits of law; he will form plans 
to bring them into effective operation by exciting directly 
or indirectly those contentious and baneful thoughts and 
passions which will find vent in litigation,, and he will 
organise a system bv which he can increase and intensify 
the propensities and feelings which afford a supply to his 
pernicious trade. Society will not tolerate sucn a tx«der, 
and the courts of law, far from sanctioning his dealings, 
will hold them as void and condemn them as criminal. 

In conformity with those principles, such a trafiic is re- 
probated by the best codes of law. By the law of Rome 
those who, by whatever means, as by countenance, money, 
paction or association, instigated lawsuits, were liable to 
the falii poena. Dig. Lib. xTviii., Tit. 10, c. 20. Accord- 
ing to the law of England there are several varieties of this 
species of offence. The first in delinquincy' is Barratry. 
Hawkins says, that " a Barrator is a common mover, ex- 
" citer, or maintainer of suits or quarrels in courts or in the 
" country.' * Pleas of the crown, 6. 1. C. Ixxxi. vol 1 . p. 243-4. 
The second is that of Maintenance, which *' is an unlawful 
" taking in hand or upholding of quarrels or sides, to the 
" disturbance or hinderance of common right." Hawkins 
P.C., B. I. C. Ixxxiii., vol. 1, 249, et sequent. The third 
is Champerty, which "is the unlawful maintenance of 
" a suit on consideration of some bargain to have part of 
" the thing in dispute, or some profit out of it." Hawkins 
P.C , B.I. C. Ixxxv., vol 1. p. 257. Like definitions are given 
by Blackstone, vol 4. p. 133-135, (15th £d.) All of those 
are idictable offences, and the quaint phraseology graphic- 
ally describes the moral taint by which they are pervaded. 
In the civil courts a contract involving "Maintenance," 
has been held to be void. Addison on the Law of Contracts, 
p. 95. Stanley v. Jones, 7 Bing 869. 

The like doctrine is recognised by the Law of Scotland. 
The statute 1594, c. 216, is "auent the buying of landes 
" and possessions dependant in pley be judges or members 
"of Courtes," by which such transactions are prohibited 
under the penalty of the forfeiture of office and sll conso- 
ciuent privileges. As the statute contains no clause annull- 
ing; the transaction, the court, conformably to the rule ap- 
Elicable to penal statutes, have construed it strictly, and 
eld that the transaction was valid, while the penalty va« 
incurred. But the very existence of the statute proves the 
strong abhorrence which the Law and the Legislature have 
to such pernicious and dangerous dealings. 

The pactum de quota litis, regarded as at common law, 
involves nullity. The words of Stair are precise and em- 
phatic. In book i. Tit. 10. sec. 8, he says, " But pactum 
" de qtota litis, whether it be a naked paction, or promise, 
" or a mutual contract, is rejected both by the civil laws and 
" our custom, whereby advocates in place of their honorary, 
" take a share of the profit of the plea which is to prevent 
" the stirring up, and too much eagerness in pleas," and was 
extended to an agent or writer if ne had made such a pac- 
tion before or during the plea. The doctrine did not 
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apply if the transaction arose alter " all pleas was ended.** 
1 wo decisions are cited, Humo v. Nisbet, 24th February, 
1G75, (Mor. Die. 94-96,) and Rothven v. Weir, 23d June, 
J G80. Mor Die. 9499, wnich (as may well be deemed) sanc- 
tion the doctrine. The language of Stair obvionuy em- 
bodies his own opinion, and possesses much weight here, 
as being strictly in point. The ratio of the nullity is 
described as bein^ to prevent " the stirring up, and too 
" much eagerness m pleas.*' This ratio applies with equal 
force to one, who although neither an advocate, nor even a 
writer, contracts for commission on the supply of the 
material out of which the pleas and the profits are to be 
manufactured. In him there will be, at least, the same 
" stirring up '* and the same ** too much eagerness,'* with 
the like evil result to the peace and welfare of the com- 
munity. 

A series of modem decisions exhibited similar principles 
and doctrines. Tlie decisions are Brash v. M'Kinnon, 9th 
March, 1820; Gilfillan v. Henderson, as reported in the 
Faculty collection, or A. B. o. C. D., as reported by Shaw 
& Dunlop, 12th May, 1832; and Henderson v. Macluiy, 
20th December, 1832, which although not strictly in point 
have with propriety been referred to by the SheriiT Sub- 
stitute. 

In the first of these cases it was found to bo illegal for 
an agent before the Court of Session to draw papers for a 
solicitor before an inferior court, and to receive a proportion 
of the fees. The court were of opinion that such a paction 
was improper in both parties, that it was improper for an 
agent m this court to make profit of the piocecdings 
before an inferior court, and tliat it was improper in an 
agent before an inferior court to enter into an arrangement 
by which papers to be given into court by him were to be 
drawn by otners, thou^ he was bound to certify that they 
were drawn bv himselK In a subsequent case this decision 
was dealt with as embodying the doctrine of the illegality 
of every contract or arrangement, by which the interests of 
employers, and consequently those of tlie community were 
in danger of being compromised. 

In the second case, "an agreement by which a country 
'* agent undertook to employ an agent in Edinburgh, in the 
** business of his client, and make advances to him, and 
'* stipulated for a share of the profits, and that the agrcc- 
" meut should be kept secret,*' was held to bo illegal and 
not actionable. Such is the tenor of the marginal abstract 
in the report by Shaw and Dunlop, and that of the Faculty 
collection is substantially identical. The Lord Justice 
Clerk, (Boyle) said, " I have formed a very clear opinion 
" in this case. Even had the point been l)cforo us for the 
** first time it would have been the duty of the Court to 

o])posc itself to such proceedings, which jnnt amounts to 

sucrificing the interests of the public for private ends. 

One important port of the duty of an agent frequently is to 
" advise liis client not to go on witli an action, but if a com- 
" ])act is entered into of the nature of th«'it before iis, the 
"u<7cnts become so interested in the profits of litigation 
" that the interests of the client would most indubitably be 
" set at nought." Such (he said) would have Ixsun his 
opinion had the Court been to form one for the first time, 
but he deeuicd tlio principle of the case of Brash to be de- 
cisive. All the judges cuncnrrcd. This ratio sets forth 
doctrine strictly in point. For the caterer for bumness 
would iiisist on every case being litigated to the utmost, 
so that his profits might be increased, and the law agent, 
even if otherwise disposed (which is highly improbable) 
could not resist. 

'i'itc third cose was that of nn agreement botwccn a law 
n^ent nn«i a mcs»ongcr-iit-ftrms, by which the Inttor was lo 
net in the employment of the former for a fix^d yearly 
Kulury, tlio ng<-nt drawing tiw. fees and cmolunionts. It 
was held to be pactum iUicitum, nnd action for aUr«;eU 
brench was rcfuRed. In that cnsr, likewise, th« doctrine 
npplicR liflro, for (occording to the Fiicuhy BeportJ the 
liorcl Justice Clerk (Boylo) sniil, " Besides the tfiidoncy of 
*' such a covenant wus to create an interest to raise diligence 
** which a court of law oujjht not to Hftnction,"and in which 
a decided mnjority of the court concurred. 

2, While the Siieriflf is llins clesr that the agreement is 
quoad process business pactum illicituwt and while he hns 
had Uilhculiy as to how it should bo dealt with, tiuoad con- 
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Teyancing business, ha has, after full consideration, formed 
the opinion that as to the latter the paction is licit. It is 
the usage of traders to give coromistdnn to those who pro- 
cure purchrtsers, and it is belie?ed that in dealings not 
strictly roei*eanLil6 the same usage prevails. The legality 
of the nsage has not been questioned, nor is there cause lo 
question it. An un&vonrable opinion may, with good 
reason, be formed, as to the propriety of extending the 
usage to conveyancing, or other business which is to be 
executed by a law agent The duties are confidential and 
delicate, and to hold out inducements, by a bounty, to per. 
sons to snggofit or recommend, might be productive of very 
injurious rcKults. Doubtless the law corporations and the 
men of business of eminence would strongly repi'obate an 
attempt to introdnoe the nsage. But although highly oh. 
jectionable, it csnnot be held that sneh an agreement is 
illicit, for it diKK not involve those evils whioh are inherent 
in an ngrciment for remnneration for the materials for 
litigntion. 

1 he figrorment is scvernble, having relation to eich piece 
of busiuKKs done, so while the articles, sneh as process 
busiiiPKM, are to be dealt with as illicit, those of a dilierent 
charncior may I e dealt with as licit. 

The h>heriff has decided this case on the pnre law. The 
author of the letters relied on by the pursuer being now nn 
more, the Sheriff felt reluetanee in entering into the detaila 
which tliey present. Had he analyzed these details there 
would have been elieited much evidence that the practical 
working of the system was such as was to be anticipated. 

The letters of the pursuer to the deceased Mr M*Kibbin 
have not been obtained. But it is difiicult not to believo 
that they must, to a great extent, have participated of the 
character of those which were written to him. Both parties 
having alike been involved, the letters miist have been sim- 
ilar in substance, spirit, and effect, whatever the phraseology 
might lie. 

As a Sheriff.offlcer the pursuer must have been well aware 
of the pernicious results of his conduct; and he had a 
powerful motive for cncoursging litigation, which might 
eventually increase his oiBcial emoluments. 

There is one fsct disclosed by the letters of Mr M'Kibbin 
which aggravates the evil on the part of the pursuer. Scv* 
eral of the letters aro addressed to his son, a younf* man 
(as the Sheritf knows) who was employed in the office of 
the Sheriff.Cierk of Dumbartonshire. .Here there were the 
two-fold evil of comidicating the youth in the nefarionn 
transactions, and of tempting him to take advantage of the 
opportunities of disclosure or communication whioh his 
oiUcial position afibrdcd. The bad impression which the 
whole of the pursuer's conduct has made on the mind of 
the Shcriti'is so stmng that he hesitated whether it was not 
his duty to dismiss him from his situstion axa Shenlf-oflieer, 
and he was restrained only by the severity of the conse- 
quences to the pursuer. 



Act, J. L. Lako. 



Alt, H. G. MiTCHErx. 



2^D July, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Strathern.) 



Peter Drew, Mercliant, Glasgow, v, Peter Mao 
KKNZiK & Company, Printers and Publishers of 
the Glasgow Gazette, and Peter Mackenzie, 
rcHiding at 10 Buckingham Terrace, Glasgow, 
Editor and Publisher. 

Newspaper Libel— ^Damages — Sclaiixim — An action 

of damages, and for Solatium, for Libel, was raised 

against t/ic Editor of a Newspaper — circumstances 

it 
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in wkichy held* — that no special damages had been 
proved, hut a «um, in name of Solatium^ decerned 
fwy ufiiJiout Expem^es. 

This was an action " for £40 sterling, as restricted 
in imme of damages ond solatinm for the loss and 
injury sustained by the pursuer, in consequence 
of the defender having, in an editorial article, 
printed and published by the defenders in their 
newspaper of 4th August, 1860, entitled The 
" notable case of the National Exchange Company 
of Glasgow, against Peter Drew and Matthew 
Dick," fiilsely, calumniously, and injuriously re- 
presented and held up the pursuer to scorn, riiicule, 
and contempt in the eyos of the public, and stated 
or insinuated ^'falsely, calumniously, and injuriously, 
and in violation of the defenders' duty as public 
journalists, of and concerning the pursuer, and the 
above named Matthew Dick," the defenders* 
opinion of certain transactions which the pursuer 
and Mr Dick had had in connection with the Na- 
tional Exchange Company of Glasgow, which had 
been the subject of a jury trial, the verdict in which 
had been for the pursuers. 

The defence was an admission that the article in 
question had been published as libelled, and that 
they had refused to insert a statement sent by the 
pursuer; but, quoad ultra, the statements in the 
summons were denied, and particularly that the 
article published bore the meaning or construction, 
or was of the effect alleged. It was also denied 
that the article was libellous or defamatory, and 
that the pursuer had sustained loss or damage from 
the publication. That the article was such as the 
defenders, as public journalists, were entitled to 
make in reference to the public events referred to, 
and were justified in making, by the flEUits and cir* 
cumstanoes of the case alluded to. 
The record was then dosed. 
The parties gave in a joint minute, wherein it 
was mutually admitted that the action — ^the Na- 
tional Exchange Company against the pursuer and 
Mr Dick had been raised, and was then pending, and 
held the prints produced as containing a correct 
account of the procedure which had taken place 
therein : that the course of procedure,and the opinions 
of the Judges, as detailed in MacQueen's House of 
Lord's Reports, and the Scottish Jurist, were held 
as complete proof thereof, and as produced in pro- 
cess : that the case had been tried before the Lord 
President of the Court of Session, and a Jury, on 
2a th, 26th, and 27th July, 1860, when a unanimous 
verdict was returned for the pursuers, and that the 
reports produced were true reports of the proceed- 
ings; that the newspaper reports of the trial pro- 
duced were correct; that an advertisement had been 
published in the newspapers by the pursuer and Mr 
Dick, beginning *' Hue and cry," offering a reward 
for certain missing papers; and parties renounced 
farther probation. 

Parties were then heard, and the Sheriff- Substi- 
tute pronounced this luterlocator:—- 

Hayinjg^ heard parties* procurators on the cloficd rccordi 
and ma£ ayizandiuu and considered the voliuniuous pro- 



dnciions and wholo process : Finds, in {mint of fact, and 
subject to the mutual admissions in the joint Minute, No. 
7, that the parties have renounced proof and craved judg- 
ment on the case as it stands disclosed in the several pro- 
ductions referred to in said Minute, and, so far as aflTectcd 
by the admitted statements in said productions : Finds, 
accordingly, that in August, 1848, the National Exchange 
Company of Qlasgow instituted an action in the Supreme 
Court against Mr. Drew, the present pursuer, and Mr. 
Matthew Dick, merchant in Glasgow, concluding against 
them conjunctly and severally for payment of X618 17s. 9d., 
being the balance of advances made by the Exchange 
Company in November, 1847, in payment of 240 shsres of 
its stock purchased by Messrs. Drew and Dick in the 
previous month of October, and which advances wero 
alleged to have been made for their behoof; the said 
balance also embraced a small charge for commission in 
the purchase of said shares (afterwards abandoned) and 
interest on the advances: Finds that McHsrs. Drew and 
Dick defended said action, and denied UahUity for the 
balance claimed, and pled that, shortly after the origination 
of the National Exchange Company in 1845, they became 
joint proprietors of 1130 shares of its stock, and that, in 
October, 1847, when in ignorance of the true state of the 
Company*8 affairs, and on the urgent solicitation of Mr. 
John H. Barlow, the manager, they agreed to purchase, and 
did purchase, through the Company itself, acting as brokers, 
the 240 additional snares referred to in the summons ; they 
further pled, that, at the date of the purchase, the Com- 
pany's shares had bcgpn to fall in the market, and 
rumours unfavourable to the stability of the concern were 
beginning to get into circulation ; but, (No. 5-1 p. 9) "the 
" manager assured them that the Company would advance 
" the necessary funds for purchasing the shares, and that the 
" stock would be held till it could l^ sold at a profit, without 
'' their (Messrs. Drew and Dick) being called upon for any 
" contribution in money, the Company Hbeing secured by the 
" large amount of stock held upon joint accoimt :" Finds 
that Messrs. Drew and Dick also dImI that they directed 
the said purchase to be made on this footing, and relying 
on representations contained in previous reports by the 
directors of the Company as to the state of its affairs, and 
on the said assurance of the manager, but which reports 
and assurances proved to be a tissue of falsehoods, and the 
transaction itself was based on gross fraud and misrepre- 
sentation : Finds that Messrs. Drew and Dick finally pled, 
that the sums claimed were excessive, not due to the extent 
stated, and that the interest demanded was illegal and 
exorbitant, to obviate which last defence the Exchange 
Company latterly restricted the interest to five per cent. : 
Finds that the said Company having, in substance, denied 
the allenitions on which these defences were founded, and 
the Lora Ordinary (Ivory) having, on 22d December, 1849, 
found said defences irrelevant, except so far as rehUed to 
the alleged overcharge, Messrs. Drew and Dick reclaimed 
to the Lords of the First Division of the Court, who, on 
dlst May, 1850 (although divided in opinion), recalled the 
Lord Ordinary's Interlocutor, so far as it in part repelled 
the defences, and remitted to adjust issues, and this judg- 
ment was, on the appeal of the Company, affirmed by the 
House of Lords: Finds that, after various other intermediate 
steps of procedure, including two appeals to the House of 
Lords, taken by Messrs. Drew and Dick against no fewer 
than nine different Interlocutors, but which appeals were 
dismissed, the following issues were adjusted for trial, viz. 
— (No. 8-3) "IssuB by the pnrsuers,— Whether 240 shares 
" in the National Exchange Company of Glasgow, or any 
" part thereof, were sold and transferred to the defenders, in 
*' terms of the deeds of transfer (Nos. 5 and 6 of process) ; 
" and, whether the price of said shares, and expenses attend- 
" ing the sales thereof, and payable by the purchasers, or 
"any part, where advanced and paid by the pursuers for and 
"on account of the defenders ; and whether the defenders, 
" or either of them, are indebted and resting owing to the 
" pursuers in the sums contained in the account set forth in 
"the schedule hereto annexed, or in any port thereof;" and 
the sum contained in the schedule amounted to £609 78., 
being the balance claimed, less the small charge of £3 of 
commission abandoned, and the difference of interest on 
the advances restricted to five per cent. 
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"Ibbubs by the defenders Messn. Drew and Dick — (1.) 
'* Whether the pursuers did, by false and fraudulent repre- 
" sentations, as to the credit and solvency of the National 
" Ibcchange Company, and the state of its affairs, induce the 
" defenders to purchase the said shares of the said National 
''Exchange Company, or any part thereof, and to accept 
" transfers of the same ? (2.) Whether in the purchase of the 
" said shares the pnrsaers acted as the orokers of the 
*' defenders ; and whether, in yiolation of their duty as such, 
'the pursuers misrepresented the condition of the Company's 
affiurs, and thereby induced the d^^fenders to purchase the 
said shares, or any part thereof, and to accept transfers of 
" the same f* Finds that these issues were tried by the 
Lord President of the Court of Session and a Jury on the 
25Ui, i36th, and 37th days of July last, when a veixlict was 
returned by the Jury, unatdmomly finding for the pursuers 
on their issue ; and the report of the trial, as published in 
the Glasgow Herald newspaper, is contained in the copies 
of that paper, (Nos. 12, 13, and 14 of No. 8 of process) : 
Finds that, although ssid rerdict thus practically con- 
tradicted the questions put in the issues for Messrs. Drew 
and Dick, yet, in consequence of subsequent proceedings 
taken to have the verdict set aside, the litigation still de- 
pends : Finds ^at during the long period which intervened 
between institution of said action and its eventual trial, 
reports of the discussions, and procedure in the cause, 
were, from time to time, published in the Edinburgh and 
Glasgow newspapers ; and, for several years before the trial, 
Messrs. Drew and Dick published frequently in some of 
the Glasgow newspapers an advertisement — •* Hue and Cbt 
»^Onb Uumdbsd Pounds Bewabd," — purporting to be a 
reward for recovery of certain documents relating to the 
National Exchange Company's business, which could not 
be found ; and a copy of this advertisement is contained in 
the Glatgow Courternewspaper of 11th October, 1830 (No. 
15-8), and the trial itself formed subject of public interest 
in Glasgow at the time : Finds that the defenders of the 
present action, Messrs. Peter Mackenzie & Coy., who are 
printers and publishers of the newspaper celled " The Old 
Loyal Eeformeri* Gazette" in the 1326th number of that 
paper, issued in Glasgow on the 4th day of August last, and 
nk hereof No. 5-3 of process is a copy, published an article, 
titled **The Notable Case of the National Exchange Com- 
pany of Glasgow against Peter Drew and Matthew Dick," of 
which article the present pursuer, Mr Drew, complains that 
he has been therein libelled, and his character traduced, 
and in respect whereof he has raised the present action, 
concluding for j£40 sterling, in name of damages and $ola- 
tium : Finds that the pursuer complains in particular that he 
has been falsely, calumniously, and injuriously represented, 
and held up to scorn, ridicule, and contempt in the eyes of 
tbe public ; and, that it has been falsely, calumniously and 
injuriously, and in violation of the defenders* duty as public 
journalists, stated and insinuated of him, and the said 
Matthew Dick, in said article, that they " were sturdy, bold, 
and unblushing repudiators,'* meaninft thereby, that the 
pursuer inter alios was guilty of gross dishonesty, and breach 
of faith in his transactions; also, that they (Mr Dick and 
the pursuer) acted like thimble-riggers, thereby accusing 
tbe pursuer of being a cheat and swindler, and guilty of 
criminal conduct; and, farther, that he was a person desti- 
tute of honour and moral principle: Finds that the pursuer 
finally complains of the defenders, as aggravating and in- 
creasing the injury which he alleges he has snfiered, that 
they unwarrantably refused to insert in their said news- 
paper a statement which he furnished to them in reply, and 
refutation of snid article, a copy of which statement is con- 
tained in the Bulletin newspaper. No. 5-5 of process: Finds 
that the defenders admit the publication of said article, and 
that they refused to insei*t the pursuer's statement in rela- 
tion thereto : Finds that thoy deny that the partial quotations 
from the article, and on which the pursuer founds, bear the 
construction, or are to the efiect libelled ; or that the article 
itself, or any of its passages, are libellous or defamatory, or 
bavo caused the parsuer lessor damage; and they aver that 
the statements end comments made were such as they, in 
their character of public journalists, were entitled and 
justified in making from the circumstances of the case, of 
which the article professes to take notice ; and they explain 
that they declined to insert the puisuer's statement because 



it contained an espairte and incorrect report of the evidence 
of one of the witness's examination at the said trial, and 
expressions concerning the witness which the defenders 
could not fairly publish ; but that they had offered to the 
pursuer to insert in their paper the whole of that witness's 
evidence, if he would supply a true report of it: Finds that 
the article complained of is not a report of the said trial, but 
is an article containing inter alia strictures on it, on the 
nature of the defence stated, and on the pursuer and his 
co-defender, Mr Dick, regarding the defence, but in no 
other respect, and to no other or farther effect does the 
article impugn their honour, character, or statub : Finds, aa 
more fully adverted to in the note appended to this Inter- 
locutor, and for the reasons otherwise therein expressed, 
that the said article, in its tenor and effect, does not bear 
the interpretation generally sought to be put upon it by the 
pursuer; nor do the passages thereof, which are specially 
complained of, admit of the broad and injurious construction 
get forth in the Summons: Finds, for the said reasons, and 
and to which reference is made, that the snid article, was 
not published in violation of any duty, which, as public 
journalists, the defenders owed either to the pursuer or the 
community, but as the article and passages are taken and 
construed strictly with the context, they were not false and 
calumnious, but, on the whole, justly applicable to the cir- 
cum stances in which the pursuer was placed in said action, 
through Uie verdict returned by the jury at the trial ; and 
were not beyond the limits of that fair criticism and anim- 
ad version, which the newspaper press, as the guide and 
exponent of public opinion, is entitled to employ. There- 
fore, sustains the defences, and assoilzies the defenders from 
the conclusions of the action ; Finds the pursuer liable in 
expenses: Allows an account thereof to be lodged, and 
remits the same to the Auditor to tax and report, and 
decerns. 

NoTB.i»At the debate, the defenders described the article 
in question as nothing else than a popular account, or report 
of the much spoken of Jury Trial — ^the National Exchange 
V, Drew & Dick — and that as journalists they were privileged 
and protected from the consequences of publishing such a 
report. If this view of the article could have been taken, 
there appears to be no doubt that language, though libellous, 
if relevant, and used at the trial, might have been published 
with impunity, because in general, and subject to a few ex- 
ceptions on grounds of public decency and morals, it is no 
libel to publish a fair, impartial, and correct report of the 
proceedings of a court of justice, however injurious the 
publication may be to the character of an individual. Per 
Lord EUenborough, in Stiles v. Nokes, 7 East's Rep. 503, 
and referring to the decision in Curry v. Water, 1 Bos; and 
Pull, 525, 1 Staikie on libel, p. 270; Berth wick on libel, 
209. The article, however, cannot be regarded in any re- 
spect as a report of the trial, but strictures upon it; giving 
the writer occasion to indulge in a general denunciation of 
excess in speculation, and its hurtful consequences, as 
illustrated by tbe case of the pursuers and others. Now, 
while the publication of law reports is in itself not simply 
innocent, but often useful and convenient ; still if immunity 
is to be expected, the condition of publication is " that it 
"shall not extend beyond a plain, unvaritisbed statement of 
" the proceeding, and will not warrant tlie least misrepresen- 
" tation of facts, or even any high colouring of the circum. 
"stances." — ^per Lord EUenborough, in Stiles v, Nokes, supra. 
The article complained of, therefore, comes not at all within 
any privileged category; and, if by it the defenders had 
** imjustifiably and untruly** injured the pursuer, they were 
bound in law to have answered for the injury. But the 
question comes to be, whether the publication of the article 
was unjustifiable, and, in the circumstances, untrue? As 
public journalists tbe pursuer in his summons concedes 
that the defenders had a duty to the community to discharge, 
and it is plain that if that duty comprised anything, it must 
not only hsTe embraced the functions of guiding opinion on 
passing events, but of pointing out for reprehension, com- 
mercial and social misconduct ; especially if mixed up on 
local incidents of prominent interest. Having regard then 
to this admitted duty of a joumaMst, it does appear to tbe 
Sheriff- Substitute that the article in question "is meant to 
" direct public attention to a commercial evil, and to stigma- 
" tize the actors in it; " that seems to him to be its tendency. 
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Heading the article as it oaght and mnat be read^asawhole 
from first to last, the reasons for entertaining this opinion 
will be best presented by a notice of the article in its con- 
pecntive parts, and with special attention to those parts 
more immedia tel/ complained of. It opens with a reference 
to the notoriety which the pursuer's litigation with the Na- 
tional Exchange Company had acquired by the frequent 
paragraphs detailing its progress, which from time to time 
appeared in the public prints. Then an introdnotory sketch 
of the origin of the Company is given, with an allunon to 
the remarkable time in which it happened — a period when 
a mania for the formation of Joint Stock and Bailway 
Companies had infested Glasgow and elsewhere. A state- 
ment of the amount of the Exchange Company's Capital, 
and a brief yiew of its purposes and operations follow; then 
the alluring dividends declared on the Stock is mentioned 
as having induced many to seek and obtain shares. But 
from the profusion with which the capital was squandered 
among ** unworthy and irresponsible persons," it is shown 
that the capital ere long became absorbed, and the shares 
fell in value — ^which leads to a contrast being drawn between 
the favour shown those speculative people who had been 
allowed to use the capitol, and poor, honest, toiling trades- 
men, who were unrecognised in the reckless distribution of 
the money. Beference is next made to similar concerns 
in which the like practices had been followed, and, of course, 
leading to the same results, — at which point the writer closes 
with the reflection that such were the ways of the world then, 
,and still is in this "particular region.** The pursuer is not 
identified with the irresponsible people who acted in the 
destruction of the Company's capital. On the contrary he 
and Mr Dick are immediately introduced as "Gentlemen 
of mark," and " of undoubted means and substance ;" but 
having an itch to play for "premiums." Some incidents of 
this nature in which they were concerned ore referred to 
in a general way, as introductory to their connexion with the 
Exchange Company ; in which, it is said, they became large 
shitfeholders. The article proceeds, that thereafter, and 
on consultation with the manager of this Company, far- 
ther shores were bought by Messrs Drew and Dick, for which, 
at their solicitation, the manager advanced out of the Com- 
pany's capital the pricey— the object of these purchases be- 
ing to keep up, in the market, the already declining shares; 
but, notwithstanding, down they came still more, leaving 
the pursuer and Mr Dick, as the writer expresses it, " in 
" a mest " — a regular fix — ** or bhuik look out, with not the 
" most distant prospect of relief." The advent of new man- 
OKcment follows the work of extrication of the Company's 
affairs for behoof of the unfortunate shareholders, the ex- 
amination of the accounts of debtors, and an eventual demand 
on the pursuer and Mr Dick for sums advanced on their 
account succeeds. Then the procedure taken to recover 
)»ayment is adverted to; but the article goes on to state 
that instead of meeting the demand " in a meek and Chriftian 
" spirit, — instead of confessing their obligations, and entreat- 
*' iiig consideration and clemency, they waxed wroth, and 
•• pat on the garb, as we must now call it, of sturdy, bold, 
" and unblushing repudiators." It is here that the pursuer 
inkes his first exception, and complains of being libelled, 
alleging that the use of the epithet "repudiator" implies an 
imputation upon him of gross dishonesty, and breach of 
faith in his transactions : but the defenders' answer to that 
complaint is, that repudiation, in its legitimate and ordinary 
sense, implies nothing of the kind, and that the pursuer is 
not pointed at by the epithet in any of his business transac- 
tions or relations at all, except only in that with the 
National Exchange Company. To thin answer the Sheriff- 
Substitute is obliged to assent, beoau^e in construing libel- 
lous words there exists a rule in law, that if they have either 
a doubtful, or double signification, the Court vill construe 
them in their mi.dest sense — per Lord Chief Commissioner, 
in Lord A. Hamilton v. Stevenson, 3 Murray's rep., p. HI ; 
and because even in its worst sense, the epithet " repudiator," 
8S applied to the pursuer's defence in the action at the in- 
stance of the Exchange Coy., and as that defence was event- 
ually dealt wiih by the jury, is neither incorrect or untrue, 
llepudiation in its ordinary and proper signification, simply 
means casting away, rejecting, discarding ; but of late years 
an American nignification has attach^^d to the term, which 
hob now riceivcd x>rctty gcutrai acceptation in ihis country 



—it is understood to mean, and lexicographers have adopted 
the definition, " the refusal on the part of • state or govem- 
"ment to pay its just and lawful debts." (Vide Ogilvies' 
Imperial Dictionary — voce repudiation,) and when applied 
to an individual, it has of course the same signification. 
The Sheriff.Substitute is of opinion that the epithet com- 
plained of, as used in the defenders' publication, bears the 
American meaning, but then with referenee to the pursuer's 
defence, as the jury viewed it—Did the pursuer not refuse 
to pay what was a just and lawful debt f The defence and 
the verdict themselves furnish the reply; and it is left 
without farther comment. The pursuer, however, complains 
that the epithet "Bepudiator," was intensified by the pre- 
fixes " sturdy, bold, and unblushing ; " and these adjectives 
seem to have that effect. Still the whole expression points 
to the pursuer as a person who, devoid of shame for the 
act, with some intrepidity pressed his defence. It may be 
that the pursuer when stating it, believed his defence to 
have legal foundation, and, if so, he has no oanse to find 
fault that he has been described as maintaining it sturdily 
and boldly ; indeed, to have accused him of urging a proper 
defence, weakly or effetely, would have been Ua more objec- 
tionable than the language which the defenders have used. 
At any rate, if the epithet "Bepudiator," as applied to the 
pursuer, be not in itself calumnious, the degree and manner 
in which he acted in that character do not seem to make it 
so. Besides, it is necessary to observe, that the writer of 
the article expressly refers to the pursuer's defence as it 
stood affected by the Jury's verdict, and not as it stood when 
stated in the action ; moreover, the name " Bepudiator ** is 
not directly applied at all. Thus the defence being adverted 
to, it is said of the pursuer that in denying his liability for 
the debt demanded from him, he put on the garb, as we 
must now (meaning since the verdict) call it of a sturdy, 
bold, and unblushing "repudiator." Unquestionably by in- 
nuendo wearing the garb, simply means assiuaiing the char- 
acter, so that although not directly, yet the epithet, by in- 
sinuation, points to the same result. 

To proceed with the article, it next goes on to analyze 
the defence, wherein the pursuer is found accusing the 
manager. Barlow, with misleading him in the share trans- 
actions, and the Directors of the National Exchange Com- 
pany, with fraud and misrepresentation, by which he was 
equally deceived; then mentions the answer made by the 
company to these accusations — that the pursuer purchased 
in open market with perfect knowledge of the state of the 
Company's affairs, and that therefore he and Mr Dick 
ought to abide the consequences, and pay up the value of 
their shares. Having again noticed the tedious length uf 
the case, and the appeals to the House of Lords which had 
been taken, the article resolves the dispute after all into 
what is described as a nutshell—" Had the Exchange 
" prospered," says the writer, " had the premiums on the 
" value of the shares risen in the market, inatead of dwind- 
ling down to nothing, can there be the least doubt that 
these two amiable and accomplihhed gentlemen, Messrs 
" Drew and Dick, would have clung to ihem or clutched 
" them, and pocketed them with the greatest gusto? But 
" because they fell, they turned their backs upon them and 
" would evade them. This is the solniion oi the matter— 
" nay, it is worse still. They acted like thimbleri^gers — 
" Heads, I win ; tails, you lose.' And for this are they en- 
•• titled, pray," inquires the writer, " to any sympathy or 
"regard. In that light they have been fiewed by a jury of 
" twelve upright men, who, last week, after a long trial belure 
" the Lord President, but only with twelve minutes' deliber- 
" ation in their box, returned a verdict finding for the pur- 
" suers, or, in other words, a verdict finding against the 
" defenders, tliat they must pay for their shares according 
** to their bargain; and every honourable merchant on 
" Change will, we presume, clap his hands in approbation of 
" such a verdict." 

It is in this last passage, quoted for greater distinctness, 
that the epithet occurs to which the pursuer takes hi4 
second exception. He complains that he and Mr Dick are 
described as " acting like thimbleriggers," implying that he 
as well as Mr Dick, was " a cheat and STvindlcr, and guilty of 
" criminal conduct," and of being "destitute of honour and 
i " moral principle." Again, the defenders deny that the pur- 
suer iutei-pieis the language of tlie oitiele iuxly, or that it 
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leads to the paraphrastie oonolauon at which he arriTes. Id 
partioalar, they oontend that they have made do allaaioD 
to the pnnuer'a general actiDga, either mercaotile or 
private, they eonfioe themseWeB wholly to his positipo in the 
Natunal Exchange eaee, aod that they have Ukeaed him to 
a thimblerigger, ooly so far as he atten»pted to evade pay- 
meDt, by represeatiog the parohase of the oompaDy's shares 
to have been made on the principle-*** Heads, I win; tails, 
you lose" — ^in other words, that, like a thimbler, he sought 
to play a winning game. Now, really this does appear to 
the Sheriff-Sabstitute to be the trae readiog of the article, 
The pursuer is Dot absolutely described as a thimblerigger, 
nor even like one in any other sense than that of a person 
who seeks to win success without incurring risk. A thim* 
blerigger is popularly understood to be a person who by 
aleigbt-of hand deludes the simple who vainly endeavours 
to guess under which thimble an erratic pea has been placed 
— ^the failure to guess invariably ending in loss to the one 
and certain gain to the other. Keeping that, then, in view, 
what can be said of any one who will allege that he bought 
shares in a deoliniog company, on the fooUng that its 
capital should be used in the purchase— that if the shares 
rose, he should retain them and reap the profit, but if they 
fell, he should not be asked to pay anything r Such a transac- 
tion may have been entered into, and possibly without the 
aid of either juggle or manoeuvre, hut the result does re- 
semble the thimbleriggers' game, because like it, there 
may be gain, but never loss. The defenders ascribe to the 
pursuer no other similarity between him and a thimble- 
rigger than in that ; and the defence pled by the pursuer 
to the Exchange Company's demand was exactly die cose 
supposed. 

At the trial, the nature of the defence was put to the jury 
without any epithet, but in very much the same language 
as that used in the defenders' article, and the relevancy of 
what was said, was not, and could not well be disputed; 
indeed, the speech of the Company's counsel is so very like, 
that the passage may be quoted. Mr Gordon said—*' What 
is the general character of the defence thnt is set up by 
Messrs Drew and Dick, who rely on the terms of the con- 
tract as against their oo-pattners ?— what is it but just 
** this, that 'Mr Drew being a shareholder,, and rather an 
** influential shareholder, you will admit, when he held the 
*' control of 1130 shares, goes to his own servant the 
*' manager, who would naturally be somewhat complaisant 
** to him> goes not to ttie directors, who were to consider this 
*' matter of a loan, but goes to his own servant the manager, 
•* and gets him to advance money upon this condition — ^ibat 
** if there is any loss upon the purchase of shares, for which 
*' purpose he gets the loan of money, the company is to bear 
** it; if there is any profit, Messrs Drew and Dick are to put 
" it into their pockets. That is the defence which they are 
'* setting up. That is their case in plain common English. 
** You will hear a good deal said, I dare say, upon legal views 
'* and so forth, by my learned friend, but twist it as you 
**like, if it is a competent defence at all, that is the sum 
*' and substance of it ; that Mr Drew, an influentiial share- 
" holder, goes, in the absence of the directors of the com- 
** pany, who were the parties to consider any appUcation for 
*' a loan, and to determine the terms on which it should be 
''granted, and he says to his own servant and manager 
" * Give me at all events £Q00 ; I am going to buy shnres in 
*'your company ; and it is to be, ** Heads, I win ; tails, you 
** lose "i— that is to say if it turns out to be a loss, you, my 
*' copartners, bear it; if there is a gain, my friend, Mr Dick 
*' and myself shall pocket that goio.'" 

Thus, then, the defenders, in reviewing the character of 
this defence, have imputed to the pursuer, conduct similar 
to a thimblerigger, in the limited sense of playing a winning 
game ; but thimblerigger in no other sense is implied in 
the words used. It was not denied by the pursuer that, as 
journalists, the defenders might animadvert on the trial and 
on the parties to it, subject, of course, to the risk of answer- 
ing for libellous words which might be neither justifiable 
nor true. That being conceded, then, toho can eay^ having 
regard to what wae pled and to the verdict of thejary^ thai 
the imputation had no warrant in the foAiU^ or was untrue ? 
The language complained of, in the sense in which the 
defenders maintain they used it, and as the Sheriff- Substi- 
tute reads it, seems within the limits of legitimate remark 
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and truth; and being so, the defenders are not liable in 
damages, so far as libel under the pursuer's broad and 
unreasonable construction. No part of the article impugns 
his reputation as dishonourable or destitute of moral 
principioj apart from the meaning which any one may 
choose to put on the two passages to which the pursuer 
takes exception, and which by themselves the Sheriff-Sub- 
stitute has now considered. The cause of action, taken in 
the summons on the ground of any such additional charge^ 
is therefore without foundation. 

The article closes with an observation eoncerning th» 
motive which the defenders had in introducing the subject 
of the action between the pursuers and the Exchange Com- 
pany into their paper. ** We refbr to this case " says the 
writer, " to show that it gives but the dregs of the lax mer* 
'*caniile or railway morality which some time prevailed 
*' in Glasgow, and prevails more or less still. There are 
** men in this city who would do anything, and everything, 
**for money. Make it by fiiir means if you can, but fair or 
*' foul,. make it. There are men, and very rich men, in thia 
" city, counting up< their thousands and tens of thousands, 
'* to which otherwise they had no earthly right, yet would 
** deny the value of a penny to better the condition of some 
** frail creature. We do not say Messrs Drew and Dick are 
'* of that class, far from it, but we hope that they are the 
**last of their class that will emerge out of the speculations 
** of 1840 with such a verdict engrafted upon them." 

Then a passing observation is made on the consequences 
of the verdict in the matter of Lawyers' charges, and the 
prospect of continued discussion under a Bill of Exseptions, 
which the pursuer and Mr Dick had taken; and, finally^ 
the writer concludes with this admonitory advice—** Were 
*' the action to begin de novo, or for the first time, we would 
** advise these worthy gentlemen, as we would all others, to 
'* look at their obligations not so much in o legal as in a. 
*' moral point of view, and if they have any twitches of con- 
** science at all on the subject, the safer course would be, 
*'as Nicol Jorvie once said, *to own the debt and crave 
**time."* 

The Sheriff-Substitute has felt it just, although at some- 
length, to consider the entire article, both in its general 
scope, and with immediate reference to the particular 
passages complained of; and concerning these passages as 
they occurred he has assigned the reasons by which he was 
impressed in holding that they neither bear the constructioD> 
for which the pursuer contends, nor are they of such unde- 
served and injurious kind, as in the circumstances entitle 
him to claim reparation. But it is equally proper to add, 
that although in many respects not conceived either in very 
good taste, or written in terms of discretion and moderation, 
the article is, on the whole, warrantable in its tone, and on 
public grounds healthful in its tendency. About the pur- 
suer it is sometimes ironical— sometimes severe ; but it is 
confined to him entirely as a litigant in the Exchange 
Company's Case, and in regard to its circumstances ; the 
pursuer is wrong, therefore, when he maintains that his 
character generally has been assailed either directly or by 
innuendo. On the contrary, when writing of speculators de- 
void of means, who shared in the division of the capital of 
recklessly managed concerns, or deriding those men of 
wealth whose fortones had been accumulated by the rule of 
doing so by fnir means or foul,— there is a studious excep- 
tion made of the pursuer and his co-defender in the action, 
Mr Dick. The object of the writer, as it appears to the 
Sheriff-Substiiute is, to furnish the pursuer and h^s case as 
a text from which to read the community a homily on the 
position of the rash speculator who, finding himself involved 
in great loss, as the almost necessary consequence of his 
rashness, seeks unworthily to evade or excuse his liabilities, 
and to charge criminal blame on co-sufferera who are press- 
ing him for relief, as the eause of his misfortunes. It is 
within the painful remembrance of many how much mischief 
and privation were very lately experienced by over specu- 
lation; and the Court records are not free of instances 
where victims fought hard to emancipate themselves at the 
expense of co-partners who suffered alike, but were content 
to pay; and it was no unreasonable topic which the defeo^ 
ders introduced into their journal, when they published 
their article denouncing such occurrences. 

The x^ursuer's case was greatly too conspicuous to l>e 
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overlooked— it was ft suitable type of the elass, and the 
parsoer had himself, by his *' Hne and Ciy " axmonneement 
kept before the pablio eye for years, given great occasion 
Jor exciting and keeping up public interest in his action 
-which might otherwise have passed among the unheeded 
mass of other similar legal contentions. But awake the 
interest was kept; the drcumstaaces of the National 
Exchange Company concerned too man^ in Glasgow to be 
unobserved when periodically reviewed m the newspapers, 
and the very noveltj of the defence which the pursuer, Mr 
Drew, stated, were aU sufficient to make the citizens the 
reverse of indif^nt readers of what was placed before 
them. Perhaps, in an equal degree, the persistent and 
unmeasured accusations of fraud which the pursuer in his 
defence levelled at tiie heads of the directors of the Ex- 
change Company, who were, generally speaking, men of 
8tan£ng and repute in the city, may have fomented the 
public curiosity ; and hence, when the trial ended in a ver- 
dict which demolished the pursuer's charges, and fixed the 
debt which was claimed upon him, it naturally enough 
became a subject of the day, which as journalists, the de- 
fenders were entitled to comment on, and as they did with 
general approval. It is true, that in discharging such a 
duty^ private interests might be, and, no doubt, were com- 
promised;— these interests if improperly, untruthfully, or 
maliciously attacked in any such comments, were entided 
to protection from the defenders, or from any other news- 
jiaper publishers; but if what was published were true, if 
the parties were by their position in the litigation neces- 
sarily compromised, then Uiat was the fault of their wrong 
position, and not the blame of the journalist. One of the 
benefits which tiie newspaper press confers is, the right 
which it assumes of noticing, criticising, commending or 
condemning public men, events, and projects, and whereby 
the public mind and tastes are directed or preserved. 
Experience has shown that there are men who, and acts 
wmch prejudice a commimity, but may be inaccessible to 
the law, either for punishment or repression; there the 
press operates with effect, fcr the very scorn which such 
persons and acts excite, and the newspaper disseminates, 
becomes a powerful medium in vindicating outrages on the 
tastes, feelings, and rights of the prejudiced community. 

If in the exercise of this beneficial duty, performed 
conscientiously and without defamatory purpose, journalists 
must be cramped and intimidated by the dread of actions 
for libel, their Amctions must fail, and their utility be de- 
stroyed. Here, however, the pursuer has not established, 
nor in the minute of admissions by the parties (designed 
to supersede other proof) is it alleged or confessed, that 
the defenders, or the writer of the article were moved by 
any malicious motive or feeling, and consequently if it 
existed, defamatory intention must have been looked for 
only in the article itself But severe as are its terms, there 
is nothing to create the belief that malice lurked in the 
mind of the writer, nor any other feeling than that of the 
indignation he professed, and with which he appears to 
have desired the public mind to be in turn imbued. On 
the assumption that there was an entire absence of malice, 
nod taking the unfavourable view of the article which the 
pursuer contends for— and that the passages complained of 
did detract from his character, still it would seem that the 
defenders are not answerable to him in damages. Long 
ngo, Lord Ellenborough expressed himself in these terms, 
which are quite apposite to the present question. " That 
** publication I shall never consider as a libel which has for 
*' its object, not to injure the reputation of any individual, 
** but to correct misrepresentations of fact, to refute sophis> 
** tical reasoning, to expose a vicious taste in literature, or to 
" censure what is hostile to morality." Tabart r. Tipper, 
4th June. 1808, 1. Camp.; Rep. 362; and in a recent case 
Lord Jeffrey said—" It is generally lawful to publish any 
"trne statements, where the publication infers no nialice, 
** either actual or constructive; and especially where it has 
•♦obviously been prompted only by reasonable and even 
" landable motives." Newton v. Fleming, 10th March, 1848, 
8 i>c8s Cases, p. 087. On grounds of public advantage, 
t'lerefore, the defenders ought to have immunity; but 



from liability. " The truth of the imputation," says Mr 
Starkie, *' affords a decisive answer to an action for damages, 
" for the plain reason that a guilty party has no right to a 
** character free fh>m that imputation, and if he has no right 
" to it, he cannot in justice recover damages for the loss of it, 
** — it is damnum abique injuria" Treatise on the Law of 
Slander and Libel, vol. 1 ., p. cxix. This rule, although at one 
time in the law of ScoUand, allowed only so far as it re- 
dargued or rebutted the inference of malice, is now finally 
settled, and ihe Veritas eonvieii affords, in general, a complete 
answer to a claim of damages for libel. See M'Eellar v. 
Duke of Sutherland, Uth January, 1859—31 Jurist, 139. 

At the debate it was pressed with considerable force, as 
indicating the unjustifiable nature of the article in question, 
that the publication of strictures on the pleas of a litigant 
are, in no circumstances, allowable, because thus the freedom 
of discussion would be interfered with, and lawful pleas 
which a party would be entitled to state omitted through a 
fear of severe criticism. But the answer seemed satisfac- 
tory that the defenders never lifted a pen to comment on 
the pursuer's pleas until after the verdict of the jury had 
been given, when the stamp of their opinion had then been 
attached to them, and the risk of fear on the pursuer's part 
past. Another answer suggests itself, and it is this, — that, 
pending a litigation or trial, no comment on the conduct or 
pleas of the parties is allowed at all, and would be punished 
if either of them was prejudiced. Per Lord President Hojie 
in Stewart v. Allan and Mackay, December 31, 1818, noted 
in " Borthwick on libel," page 211. Again, the pursuers 
cdmplained of the defenders as aggravating the effect of 
their publication, that they denied him the opportunity of 
publishing as an answer in their paper the production which 
he afterwards inserted in the Bulletin, but in this the pur- 
suer was not wronged, for that production, instead of being 
simply an answer, contains an account of a scene with one 
of the witnesses, said to have happened at the trial, and the 
introduction of much matter of an irrelevant and intemper- 
ate description, and the defenders would, by its publication, 
have exposed themselves to challenge from third parties, 
without the advantage of a sufficient defence. The offer 
which the defenders made, however, should have satisfied 
the pursuer, because they expressed willingness* to insert in 
their j oumal the entire examination of the witness referred 
to, if a true report was furnished, instead of the partial ex- 
tracts which the punuer wished to publish. 

On the whole, it appean to the Sheriff. Substitute that, 
in this case, which he has most anxiously considered, the 
conclusion arrived at is that which, in his opinion. Justice 
demands. It may be that the pursuer has been smartly 
handled in the defendera' publication, and that his feelings 
and character may have suffered ; this, however, for reasons 
already assigned, it seems he has brought on himself, and 
he oueht not to forget that, in the litigation with the Na- 
tional Exchange Company, and referable to the very trans- 
actions commented on by the defenders, he was unsparing 
in the use of calumnious, though privileged language 
towards the directon of that concern, and unsparing too. 
under circumstances which the verdict of the jury showed 
they did not deserve; he ought, therefore, when proclaim, 
ing his own wrongs, and demanding redress, never to for- 
get the wholesome adage— "that they who live in glass 
'* houses should never throw stones.'* 



This Interlocutor was appealed, and after bearing 
parties* procurators. Sir Archibald Alison pronounced 
this Judgment: — 

Having heard parties* procurators at great length under 
the appeal for the pursuer upon the Interlocutor appealed 
from, and having made avizandum with the debate and 
considered the closed record, voluminous productions, and 
whole procees: Finds that the main ground on which 
damages are here claimed by the purauer are the follow- 
ing: — 1st, That the punuer was held up, in the article in 
the defender's newspaper complained of, to scorn and con- 
tempt for his whole conduct in the litigation with the 
National Exchange Company in question: 2d, more par- 



supposing the case were otherwise, if the language com- ticularly because the pursuer was held up in the said 
plained of was just, as applied to the cirenm stances, and I article as "ahold, sturdy, and unblushing repudiator ;" 3rd, 
true in lact, they would be equally entitled to exemption that he was represented in it as having acted, in the defence 
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he maintained asainsfc the action at the instance of the Ex 
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party played with any chance 

this was done hy the defender without inserting in his psper 
an^ report of the trial in Edinburgh which called forth nis 
animadversion, so that the case euibited to the public was 
entirely one-sided; 5th, That the strictures in the article in 
question were either unfounded or gprossl^ exaggerated, and 
such as in law greatly exceeded the just Imiits of newspaper 
discussions upon cases tried in couits of law or the conduct 
of individuals; 6th, That the nature of the pleas and evi- 
dence adduced at the trial of the case with tbe Exchange 
Company in justification of these strictures, to the effect 
that a bargain had been made between the pursuer and Mr 
Dick, on the one side, and Mr Barlow, the manager of the 
Exchange Company, on the other, to the effect that the 
Exchange Company was to advance the money to purchase 
the proposed shares in the meantime, on the understanding 
that they were to make no demand for repayment of it till 
the shares rose in the market, seeing the advance by the 
Company was duly secured by the amount of other shares 
held by the pursuer and Mr Dick on joint account, and over 
which the Company had full control, did not in any degree 
warrant these strictures, seeing the Company were secured 
for the advances by the amount of shares held on joint 
account by the pursuer and Mi* Dick, and they could prevent 
a sale thereof till the advance was repaid, and it is a matter 
of general practice for banks and such companies to make 
advances on such security : Finds, on these pleas, in point 
of fact, that no report of the trial referred to was published 
in the defender's newspaper, which contained the article 
complained of as libellous: Finds it proved by the record 
produced in process, in the case with the Exchange Co., that 
it was alleged by the defender (the present pursuer) that an 
agreement of the nature of that alleged by him was entered 
into between him and Barlow, but that he failed to prove it 
at the trial before the jury: Finds Uiat even if it had been 
proved to have been entered into that it would not have 
justified the remarks and strictures contained in the defen- 
der's journal, that the defence setup was that of "thimble 
rigging— heads, I win; tails, you lose. ' Seeing the transaction 
alleged was a bilateral one, from which boUi parties might 
have derived advantage, the pursuer and Diok obtaining the 
loan of money to purchase more shares, and the Exchange 
Company by the support given to their establishment, and 
the value given to their shares in the market by the pursuer 
and Dick, holding other shares to a large extent, making 
fresh purchases : Finds it proved that the pursuer and Dick, 
at the time of the transaction, referred to, held shares in the 
company while it was still solvent to the amount of between 
dl'dOOO and j£4000 : Finds in these circumstances in point of 
law, that, while it is the undoubted privilege of editors and 
proprietors of public journals and newspapers to publish 
reports of trials and eases in courts of law, and to make fair 
and reasonable comments on them, they are not entitled, 
without publishing the trial itself, ojp an abstract thereof^ to 
publish an ex parte commentaiy thereon hurtful to the 
character or feelings of one of the parties concerned, and 
either not wan-anted by the evidence or not fairly deduoible 
from the pleas and facts proved in the case; Finds that, in 
the present case, the account of the trial given, and the 
strictures made in the defender's newspaper, was not fairlj 
dedncible from the facts proved, and was so exaggerated 
and one-sided in the imputations against the pursuer, in re- 
gard to the defence maintained by him in the action leferred 
to, as to render the defender liable in damages : Finds, 
however, that no special damage has been proved, and the 
case rests entirely on the solatium claimed for defamation 
of the pursuer's character : Finds that the words used in the 
article, fin the newspaper complained of, are libellous, 
seeing they impute fraud to the pursuer without proof or 
probable cause : Finds that in such a case where no special 
damage is proved, what the pursuer is chiefly entitled to is 
the judgment of the Court, to the efTect that the charges 
which the defender has made against him are not 
substantiated or proved, without subjecting the defender in 
vindictive or excessive damages: Finds, in these circam- 
stanees, and taking the whole matter into vie\\', the defen- 
der liable in damages, but modifies the same to Xb 5s for 



which decerns against the defender: Finds the pursuer en- 
titled to expenses, but upon the lowest scale. 

Note. — The Sheriff has no doubt that the talented and 
public-spirited defender in the present case was actuated by 
no improper or vindictive spirit in the publication of the 
article complained of now held as libellous, but that he was 
actuated solely by a zeal for the pubic good, and a desire to 
uphold the mercantile character of the community. But he 
appears to have been misled by the intensity of these feel- 
ings, and to have both drawn hasty conclusions from the 
facts proved and pleas maintained by the parties in the cause 
referred to, and to have exceeded thejiutum moderamen in 
the public discussion that followed upon the trial. In these 
circumstances, and as the vindication of character is the 
chief legitimate olgect to be attained by the pursuer, the 
justice of the case seems to be met by the moderate award 
of damages now pronoimced. This case, as it has now 
turned out, might, in a pecuniary point of view, certainly 
have been tried in the Small Debt Court; but, considering 
the respectability and social condition of both parties, and 
the nice question touching the proper limit of newspaper 
discussion which it involved — and seeing it involved a 
question of character — the Sheriff cannot say that the pur- 
suer was not entitled or justified in bringing it before a 
tribunal where it would receive more ample discussion and 
investigation. 

Act, Alexandkb & Tatlok. 

Alt, M'GfiiGOB, Stevenson, & Flekino. 



13th July, 1861. 

FORFAR SMALL DEBT COURT. 

(Mb. Sheriff SmTH.) 

Hekdkesok v. Malcolm ; Edward v, Malcolm & 
Henderson } Smi^ih & Keat v. Malcolm & Hen- 
derson. 

Arrestmeut — Police — Custody — Possession. — Pro- 
peril/ taken Possession of hy Police not liable to 
Arrestment, 

These cases arose out of the following circam- 
stances. 

The first was an action for £12, as the value 
of certain yarn, wrougously removed from the 
pursuer's father's house in Kirriemuir, and be- 
longing to the pursuer. It appears that the goods 
were taken possession of in the premises of Hender- 
son, senior, the pursuer's fiither, by Mr. Cooper, the 
Superintendent of the Forfar Police, acting under 
a search warrant, and in the belief that they were 
stolen. They were deposited with Mr. Malcolm, 
the Superintendent of the Police at Kirriemuir, who 
received instructions from Mr. Cooper to restoro 
the yarn. Edwards arrested in his hands the day 
after he got Cooper's letter, and before he had time 
to communicate with either of the Hendersons, 
Smith & Keay arrested the day following — both 
arresters being creditors of Henderson, senior, and 
who now affirm that the goods were old Henderson's, 
and do not belong to his sou^ the pursuer of the 
first action. 

The three cases raise an important question in the law 
of arrestment, and as I have been unable to find any direct 
authority on the subject, its determination will require a 
careful considoralion of the nature of that diligence. 

Arreblment i:> defined by Erskino (3, 6, 2,) as "the 
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«« eommaiid of a Jadge hj which he who is debtor on a more- 
«<able obligadon to the arrester's debtor is prohibited to 
" make payment of his debt, or to perform his obligation till 
•* the debt dne to the arrester, who nses the diiigenoe, be 
•* paid or secured." And, fiirther on, he adds, *' all moreable 
" goods belonging to the common debtor, and all moTeable 
" debts dae to hifii, whether pnre or conditional, are arrest- 
'* able." The foundation of the diligence is thns the existence 
of the relation on the part of the arrestee of debtor to the 
common debtor,' whether the obligation be to pay money or 
make delivery. In other words, it is the liability to account 
which is arrested. Accordingly there are many cases re- 
ported which go to show that it is not every kind of posses- 
sion which will found a good arrestment. A horse standing 
in a smithy to be shod cannot be attached by serving a copy 
of the arrestment on the smith (Nielson v. Smith — Hume, 
81.) So a horse is not arrestable in the hands of the keeper 
of the inn in which its owner is a guest; or in the stable 
of a gentleman to whom he is on a visit (Hume «. Bailie 
14, D, 821.) An agent is so identified with his employer 
that a valid arrestment cannot be laid on in the hands of a 
clerk, servant, or shopkeeper, factor, or steward-^in the 
hands of a tradesman who has been temporarily en- 
trusted with an article to repair — or of a miller who had 
received the debtor's grun to be ground into meal (Con- 
ningham v Home, 17th Novem. 17G0.) In all these cases 
the subject sought to be attached at the instance of a 
creditor of the owner may, in a certain sense, be said to be 
in the " possession of a Uiird party." Yet not properly so, 
for the parties mentioned have the custody only. The 
owner might repossess himself of his property at any time, 
via faeti, with or without their consent, without notice, 
process of law, or any formality whatever; find thus, on the 
whole, it may be generally laid down that, in order to en. 
title a creditor to attach the property of his debtor in the 
hands of a third party, the latter must have something 
more thon the mere right to the custody — ^be must hold 
tbe subject under a conti'aet express or implied, involving 
obligations on one side, and the other, similar to these, 
which were capable of enforcement by the actio direeta, 
and the actio contraria of the Roman law. 

" The distinction between custody and possession is no- 
where satisfactorily drawn in any of our authorities. Some 
of the points of contrast are pointed ont by Lord Ivory in 
Hamilton v. tbe Western Bank, 1 D., 15*^, where his Lord- 
ship takes occasion to show the diflTerence between the 
custody of a tradeiman who has got an article to repair, the 
possession stall remaining with the owner, and the possession 
of one who posse^tses under a le;.'al title, who has, ns £ug. 
lish writers say, a special property in the subject, such as a 
pawnee. The Germanjurists are more explicit. Possessioa 
they define to be, *' Das oerhaltniss zii einer sache worin es 
ist physisch moglich mit aiisschliessnorg anderer auf 
dicselbe einzu-wirketi (Gros* Natarrecht, sec. 14':'' )• ^^ is 
not simply the detention of a thing, but the detention to 
the exclusion of everybody else, — that is to say, detention 
coupled with the animut po$ndendi, whether that rests on 
the right of property itself, or on some title derived from 
the proprietor, snd even the animus here mentioned, the 
mere act of holding the thing, may be exercised either by 
the possessor himself directly, or through the agency of 
another. Hence the distinction which was made in the 
Boman law between one who was said ** poitidere,** and nno 
Rimply " in pos»essione esse.*' The latter had only the bare 
detention or custody; that is to say, was the hand by which 
possession was held, not for himself, but for another, and 
to whom, therefore, the possessor's interdicts of tlie civil 
law were not competent *' Veluti condacta, comnwdatarius 
depoaitariiu, procurator hospes amicus.** Yinnius In. Inst, 
lib 4 to 15 ond 5. 

The question then comes to be, whether these goods 
were in this policeman's custody or possession at the time 
this arrestment was used? for, if only in his custody, 1 
scarcely tliink they can be paid to be in " the possession of 
a third party," in the sense of making him a debtor to the 
owner. The case that may be most nearly figured to it is 
that of a simple deposit. The competency of an arrestment 
in such a case arose in Craig v. Thomson, D 409 ; and, 
fihhoogh the decision went on another ground. Lord Mac. 
kcnzie observed that the validity of an arrestment in the ; 



bands of a depositary was ** an abstract questibn somewhat 
difficult to determine;^ and Lord Jeffrey doubted whether 
in such a case the depositary was not entitled to disregard 
the arrestment altogether. In Pollock v. Scott, 10 July, 
1844, a majority of the whole Court (Lords Moneriei!^ Full- 
erton, and Jeffrey dub.), decided that money consigned in 
the hands of the Clerk of Court is arrestable by a creditor 
of the consignor,— on the principle that it is a eonditioual 
debt, which, in the event of none of the other parties in 
the suit being found entitled to it, will belong to the con- 
signor himself. Neither of these eases, however, exactly 
coincides with the one under consideration. A police 
officer takes hold of property in the name of the law, and 
without, or rather against the owner's consent — on the im- 
plied condition that as soon as the purposes of the law are 
satisfied, it will be restored in the same state to the owner. 
He takes the goods as he takes an individual "into his 
custody," but not into his possession, for when the chaiige 
is abandoned, he would not be entitled to prevent the 
owner retaking possession brevi manic In short whether 
the goods are stolen or not stolen, the officer holds them 
as the mere hand of the owner. When a man is lodged in 
jail, on a criminal charge, his pockets are searched, and 
their contents kept for him by the Governor: if on trial he 
is declared to be innocent, would he not be entitled to de- 
mand back his property, even in the face of an arrestment 
used in the jailer's hands in the interval f In this case, 
there being no prosecution, it must be assumed that this 
yam was not res furtiva ; and were it necessary to decide 
the question, I would have great difficulty in holding that 
it was at any time arrestable in Malcolm's hands. I refrain, 
however, from expressing any concluded opinion on that 
point, because whatever may be said as to the validity of 
an arrestment laid on before tbe receipt of Cooper's letter 
announcing the abandonment of the case, I have no doubt 
whatever that it was clearly incompetent after that letter 
was received. Thenceforth, Malcolm, for the purposes (tf 
the custody of these goods, was not Cooper's agent, but the 
agent of Henderson himself. He came i»reeisely within 
the case which Professor Bell has in view when he says — 
" When goods are held in mere custody by a person who, 
'* having no right to detain them a moment after they are de- 
" manded, may without illegality be violently and via faeti 
** deprived of them by the proprietor ; and who can claim no 
** retention and oppose no actio contraria against a demand 
" for the goodif, the owner is to be held as having himself 
" the possession of them so as to exclude arrestment." (1 
Bell's Cases, 509.) Such is precisely tbe position in which 
Malcolm stood towards Henderson when these arrestments 
were laid on. They are therefore invalid, and decree of 
forthcoming is refused. 

Some enquiry took pbce as to whether the goodli wero 
the property of Henderson junior or Henderson senior. 
The case is not free from suspicion. But Henderson junior 
has, I think, made ont a prima faeie case, which being, by 
tbe exclusion of the arresters, uncontradicted, will entitle 
him to the delivery of the yarn. Decree for the sum of 
4:12 will go out conditionally on tbe yam not being reetoreU 
in 13 hours. Malcolm's expenses will be paid by the 
arresters equally, and Henderson will pay his own himself^ 



15th July, 1851. 

SHERIFF SMALL DEBT COURT, PERTH. 
(Mr Sheriff Barclay.) 

Charles Skeoch, "Writer, Glasgow, v. Robert 
M'Farlanb, Manufacturer, Auchterarder, and 
JoHH TnousoN, Dyer there, and William Hallt, 
Manufacturer there, as Assignees or Trust- 
Assignees and Disponecs ou his Estate. 

Insolvent — Disposition and Assignation — Preference 
— Reduction. — An intohetit, on Hie resolution of a 
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meeting of kii creditors, granted a diaposition and 
aasignaiion in favour of two of hia creaiton on 
their agreeing to pay aU the other credUon a com- 
position of 12« per £• A creditor ^ omitted in the 
State of A fair 8, and who wae ignorant of the 
assignation, raised an action for his debt against 
the insolvent and the disponees — Edd that the 
insolvent vfos stiU liable for the ddxt, hut decree of 
absolvitor pronounced in favour of the disponees, 

Thb case originated in the Small Debt Court, 
Perth, and was decided according to the following 
notes issued by the Sheriff-Substitute: — 

The defender, Robert M^Farlane, having become 
insolvent, called a meeting of his creditors, which 
>vas attended by the defenders Thomson and Hally 
(the two principal creditors), another creditor, and 
a mandatory acting for four creditors who were 
absent. It does not appear whether the insolvent 
was under diligence, or had been made notour bank- 
rupt. A regular minute was taken of the proceed- 
ings at this meeting, from which it appears that the 
insolvent produced several states of afiOurs, with 
books and vouchers, all which were said to have 
been examined by the meeting. 

According to the State of Affidrsy the free assets 
were estimated at £680 1 5s 6d, and the amount of 
ordinary liabilities £914 18s 7d. It was noted 
'* that the estate would thereby afford a dividend of 
** 14s lO^d per £ ; but this without any sum being 
*< deducted to meet expense of realization.* 

The minute proceeds to state — ** Mr M'Farlane 
purposed to pay a composition of eleven shillings 
on his ordinary debts, and to find security for the 
payment thereof The meeting declined to accept 
of said composition." 

The meeting resolved that "Mr M'Farlane be 
"requested to execute a trust deed in £ftvour of 
** trustees for behoof of his creditors." 

At this stage it was suggested that " Mr Hally 
" and Mr Thomson might unite in making a suitable 
<• offer to the creditors; and these gentlemen re- 
*' quested till Monday to consider the matter, to 
** which the meeting agreed." 

This last suggestion was followed out ; and on 
the 15th November, 1860, the insolvent M'Farlane 
granted a disposition and assignation to Thomson 
and Hally, proceeding upon the narrative of said 
minute, and that Thomson and Hally had since the 
said meeting agreed and arranged to pay the credi- 
tors a composition of 12s per £ on their respective 
claims, payable by bills at six months date. By 
said deed, M*Farlane assigned generally and speci- 
ally his whole property and effects (with the excep- 
tion of his household furniture) upon condition that 
Uliomson and Hally should procui-e and deliver to 
him a full discharge by his creditors of the whole 
debts owing by him, according to a list annexed, 
and subscribed by him. That list, including the 
debts due to Thomson and Hally themselves, 
(which were of the greatest amounts), shewed 
liabilities to the increased extent of £94G 2s 7d. 

The assignation was intimated to certain calcn- 
derers in Glasgow, and the stock and effects were 



duced in &vour of the insolvent, subscribed by 
Thomson, Hally, and all the other creditors men- 
tioned in the list, acknowledging a settlement by a 
composition of I2s per £, amounting in all to 
£567 13b 3d. 

This action was brought against M*Farlane, the 
insolvent, and Thomson and Hally, *' as assignees, 
"or trust assignees and disponees on his estate,'* 
for an account of £1 1 16s lOd, for law business on 
the employment of the insolvent previous to the 
date of said meeting. 

The pursuer's name was not mentioned in the state 
of afiiurs or list of creditors appended to the assigna- 
tion. It was proved, however, that, at the meeting, 
M'Farlane mentioned that the pursuer had a claim, 
but for which no account had then been rendered, 
and that he would take it upon himself as it was 
thought to be small^ and not to amount to more 
than £3 or £4. 

M*Far]ane defended himself upon the ground that 
the other defenders had taken upon themselves 
payment of all his creditors. But although he was 
correct in this plea of an arrangement, to which the 
pursuer was no party, he could not by this be 
relieved from his personal liability. Decree accord- 
ingly was at once entered up against M*Farlane. 

The question with the other defenders is one of some 
nioetj. 'Xhe policy of the baukrupt law is for equal distri- 
bntioD of the esute amongst the whole creditors, subject, 
however, to all preferences obtained by legal diligence, but 
excluding all preferences otherwise sought to be obtained, 
of all which the Isw is justly jealous. It seems against 
equity and law to permit Thomson and Hally, by any extra- 
judicial arrangement, to obtain full payment, and it may be 
even excess thereof, whilst the pursuer and other creditors 
should get nothing. 

There is a case which at first sight supports the pursuer's 
claim against Thomson and Holly : — 2d Dec, 18:49, Adam 
Crawford against Adam Black. Carfrae, an Edinburgh 
bookseller, called a meeting of some of his creditors, in his 
shop, when it was arranged that such of the creditors 
present, as could identify any of their stock should take it 
back, and that those who thus got more than others should 
agree to pay certain specified sums as a dividend, to those 
who got less or none at all. After eighteen months, a 
clothier in Edinburgh, brought an action against the cre- 
ditors who had thus taken back their stock of books, con- 
cluding tor full payment of his debt. The Lord Ordinary, 
(Jeffrey), found " that the defenders, creditors of Andrew 
*' Carfhie, when they knew him to be in a state of insol- 
"venoy, intromitted with, and distributed among them- 
" selves a portion of his effects, without warrant of law or 
•« intimation to his other creditors : Found it not alleged 
" before doing so, they made up a state of Carfrae's debts, 
" or an inventory, or valuation of the effects of which they 
"took possession; that by this illegal and improper conduct 
** they have rendered themselves liable in a question with 
" the pursuer to replace the effects so carried off, or their 
"value, and failing their doing so within fourteen days, 
" decerned against them in terms of the libel, and found 
*' the pursuer entitled to his expenses, Slg,** 

The Inner House adhered. It was observed by Lonl 
Balgray " that the property ought to have been fully iii- 
''ventoried, valued, apd held as the common stock for 
" equal division amongst all the creditors. Every credi- 
** tor should have been called, and those who were present 
** tihould have acted as trustees for those who were ab^ent.** 

The report of this case in Deas & Anderson, as well as 
in 8haw, may be consulted. It will be seen from both report :i 
to have been a ^ery special case, and in many respects dif. 
I'eriog from the prexent. 

The defender's agent argued that Thomson and Hally 



subsequently realized. A deed of dischai^e is pro- ' muzit be held as honajide purchasers of the whole bankrupt 
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estate, for which the price paid was the obligation to settle 
with a giyen number of creditors for Ids in the pound, bnt 
as they were the chief creditors themselyes, it is very 
doubtful whether by such deed, if properly challenged, they 
oouldhaye,by such an eztnuudicial arrangement, excluded a 
creditor, not mentioned in the list^ from all participation 
in the divisible fund. 

No account of the defender's intromissions has been pro- 
duced, but it was stated that the resuH was that they 
themseWes were not paid the lull amount of the stipulated 
dividend of 12s. 

At one time Uie Sheriff was inclined to order production 
of such a state, and had an excess been found after paying 
expenses of realization, he was inclined to give the same to 
the pursuer. He was inclined to this opinion because of 
the equity of the bankrupt law, as recognised in Crawford 
and Black. But on more mature consideration, and seeing 
the specialties of that case where there was no deed of 
assignation whatever, he can find no legal principle for 
reaching such a conclusion. The deed of assignation must 
either be good or bad. If good the assignees are entitled 
to any benefit they have thereby obtained as they alone ran 
the risk of loss, and which they say, in point of fact, they 
have actually incurred. If the deed was originally bad it 
must be set aside in competent form. The pursuer might 
have poinded or arrested his debtor's effects, under which 
a competition would have arisen between his legal diligence 
atkd the defender's assignation. The pursuer might have 
sought to reduce the deed under the Act 1621, but then the 
deed was neither gratuitous nor to persons conjunct and 
confident with the granter* He might have pursued a 
reduction of the deed as a preference under the Act 1696, 
but this could only be on the ground that the granter was 
made notour banlmipt within sixty days of the granting of 
the deed, and that it was designed to give and actually gave 
a preference to the assignees. Lastly, the pursuer might 
iiave challenged the deed as a fraud at common law. But 
for this there appears no ground. Yitious intromis- 
sions apply only to interference with effects of a debtor 
deceased. Intromission with the effects of a living debtor 
is the foundation of an action of accounting or of damages. 
The mode of winding up the estate of an insolvent adopted 
in this case, receives some countenance from the cases 2dd 
January, 1751, Couper; 0th February, 1759, Sulker, M. 
744.5. But in these cases the trustee could not by any 
means draw more than his equal share of the proceeds 
alongst with the other creditors, whereas in the present 
case it is possible that the defenders might have obtained 
a preference. There is therefore no small risk in such a 
mode of procedure if properly and timely challenged, 
(which has not been done in this case). This is well illus- 
trated in the case 16th July, 1851,Todds v. Smith, 13 D. 1371. 
There the estate of an insolvent was made over to a person 
who was to make a corresponding advance to settle with 
all the creditors. The advance was never made nor any 
payment made to the creditors. Bnt the estate was realized 
by the assignee. An arrestment was laid in his hands by 
a creditor--a sequestration was then obtained of the estate, 
and in a competition between the trustees and the arrestee 
the latter was preferred, as it was decided that the assignees 
held the estate for the insolvent, and not for his creditors. 
In this way the arresting creditor operated full payment 
of his debt in contradiction to the object and terms of the 
very deed under which the arrestee could take ponsessiun 
of the estate. This case illustrates the risk of departing 
from the ordinary and legal modes for division of the 
estnte of an insolvent. 

Under the whole circumstances let a decree of absolvitor 
be entered up for Thomson & flally, bnt without costs. 

Act. HOEACK SkI££TE. Alt, THOMSON & HaTXT. 

W. L. YoDNo, Auchtcrarder. 



24th July, 1861. 

SHERIFF COURT, GREENOCK. 

(Mr Sheriff Tennbnt.) 



Jamis Hendht v. John Duncan, Hendry's Trustee. 

Proof of Non onerosity of Bill — ^Wrifc or oath of 
Drawer — Bankrupt. — A Bill was accepted *'for 
value,** The driawer became bankrupt, and the 
bill tffcu retired at maturity by the acceptor, who 
then lodged a claim on the Bankrupt estate. The 
claim was reeded by the Trustee, and the claimant 
appealed. On the averment thai though formally 
a ddftor, the acceptor was really creditor, the bill 
having been accepted without value, but as there was 
no writ to prove that averment, and as reference 
could not be made to the Bankrupt's oath, appeal 
dismissed. 

This was an appeal by the pursuer^ a farmer in 
Kilmalcolm, against the deliyerance of the defender, 
trustee on the sequestrated estate of the appellant's 
brother, Alexander Hendry, baker and faimer in 
Port-Glasgow, rejecting the appellant's claim to be 
ranked as a creditor on the said sequestrated estate. 

On 1st August, 1860, the bankrupt drew upon 
his brother, the appellant, by bill at three months, 
for £30, " for value received." The appellant ac- 
cepted the bill, which was disconnted by the drawer. 
On 27th October, thereafter, and before the bill 
came to maturity, the drawer's estates were seques- 
trated, and the respondent was afterwards appointed 
trustee. When due the appellant retired the bill, 
and claimed to be ranked, for the amount thereof, 
as a creditor on the sequestrated estate; but tho 
respondent rejected the claim in respect " the bill 
" produced and founded on is evidence only of the 

claimant being debtor to and not creditor of the 

bankrupt, in the sum claimed for, and further, 
" that no explanation whatever is given of the natuie 
" of the transaction." 

Against this deliverance the claimant appealed, 
alleging that the bill was granted by him without 
value, and as an accommodation to the bankrupt. 
The following is the Sheriff's judgment: — 

The Sheriff-Substitute having heard parties' procurators; 
Finds that it is alleged by the appellant, James Hendry, 
that the bill on which he claims, allhough signed by him 
as acceptor, was truly granted withont Talue as an accom- 
modation to his brother, Alexander Uendry, the bankrupt': 
Finds that this allegation can only be proved by the writ 
or osth of the fsaid Alexander Hendry, ihe drawer of suid 
bill ; Finds that it is not stated by the appellant that he is 
in possession of, or is able to produce, in evidence, any writ- 
ting of said Alexander Hendry, tending to prove his aver- 
ment, and that it is. therefore unnecessary to allow any 
proof by writ : Finds further, that a relerence cannot be 
competently msde to the oath of said bankrupt; ^'henfora 
dismisses the appeal against the judgment of the tmntpe 
on the sequestrated estate of the said Alexander Hendry, 
rejecting the appellant's claim : Finds the appellant Uable 
in expenses, allows an account to be lodged, and remits the 
same to the auditor of Court to tax, and report, and 
decerns. 

For Jiimos Hendry. — Messrs Dmnistoh 9c Micdonald. 
Fur John Duncan, — Mr Robebt Blaub, Jun. 
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26th Jult, 1861. 

SHERIFF COURT, GLASGOW. 

(Mr. Sheriff Bell.) 



M.P. Wx. Hart k John Gemkell, Frocurators 
Fiscal of Court, Nominal Raisers, v. James Pan- 
ton & Co., General Merchants, Glasgow, Real 
Raisers, and Patrick Letters, Pawnbroker, 
AUoa. 

Sale — Fraud — Theft— VUium reale. — A watchmaker 
falsely represented to a dealer* tluU lie wanted a 
selection of watches and guard chains to sJiew to 
third parties for choice and purchase — He selected 
several gold watcJies and guard chains, and ob- 
tained possession; next day he sold tlte wliole of 
them to a pawnbroker, and absconded. The 
watches and chains having come into the hands of 
the Procurator Fiscal^ from whom tJiey v>ere claimed 
by the dealer, and the pawnbroker^ tlie Fiscal raised 
an action of muUiplepoinding to have it found to 
whom they truly belonged — Held, that the proceed- 
ings of the watchmaker was such a tortious convert 
sion of the property as amounted to tlieft, or was so 
nearly akin to theft as to give to the dealer a rigid 
to reclaim them from the pawnbroker. 

This multiplepoinding was brought by the nominal 
raisers to have it found to whom belonged two gold 
watches and four gold guard chains, which had come 
iuto their hands in the course of a criminal iuvesti- 
gation made bj them upon a complaint or informa • 
tion agamst John M'Call, watchmaker, Tillicoultry. 
The watches and chains had been got in the posses- 
fiion of the defender Letters, and were claimed by 
the other defenders, Pauton & Company, as their 
property. 

Panton k Co.'s statement was this: — M'Call, who 
was a customer of theirs, had called at their place 
of business, and stated that a watch and chain were 
to be presented to some person in his neighbour- 
hood, and wished to see theur gold watches and 
chains that he mi^ht select a few for the purpose of 
taking them to Tillicoultry, and submitting them 
for the decision of the parties taking charge of the 
presentation there. This statement turned out to 
be untrue. They had, however, shown him several 
watches and chains, and M'Call had selected the 
two gold watches and four gold chains identified as 
those in the pursuer's possession. M'Call took the 
watches and chains with him for the inspection, as he 
said, of the parties to the presentation, a watch and 
chain was to be selected and retained, and the 
lemaiuder returned on the Monday following. 

This was not quite admitted by Letters. His 
Rtatcment was tliat there was a course of dealing 
between M'Call and Panton & Co : that M'Call had 
a running account with tliom, nnd that they were 
in the habit of supplying him with watches, guards, 
clocks, and other goods, on credit. They were 
accustomed to take bills from liim; and that he 
jicuerally stood their debtor in a considerable 
aiiiouut. Any specific anangemcnt fur rctarniDg a 



portion of the articles against a definite day, was 
denied ; and it was explained that, under the 
transaction, M'Call oould have disposed of all or 
any of the property, under an obligation to account 
for the price. 

After obtaining possession of the watches and 
chains, M'Call had gone and sold them to Letters, 
and, shortly afterwards, M*Call had fled the country, 
lie had also been indicted on a charge of falsehood, 
fraud and wilful imposition, as also of theft ; but 
as he did not appear, he was fugitated. The qucs- 
tion now came to he, whether the crime of which 
M*Ca11 had been guilty was falsehood, fi-aud and 
wilful imposition, or thefb. If it was to be held the 
former, it did not, it was argued, impart such a 
vitium reale into the transaction with Letters aa to 
render it void ; if the latter, it was admitted it did, 
and Letters* claim was bad. 

The parties were then heard in support of their 
respective claims, and thereafter, the Sheriff-Sub- 
stitute pronounced this Interlocutor: — 



Having heard parties* procurators, and resnmcd consider- 
atiun of proof, productions, and whole process : Finds the 
nominal raisers liable onl^ in once and single payment of 
the fund in medio, consisting of two !,'old watches and 
four pold puord cbaius'. Finds that no defences were 
stated to the competency of the muUiple])oinding at tho 
first calling of the cause as required, where such defences 
are to be stated, by section 8 of the Act 10 & 17 Vict., c. 80: 
Finds therefore that the claimant Letters is not entitled to 
insist in his claim or revised claim in any plea prejudicial 
to the competency of tho multiple)x>inding: Finds, farther, 
and on the merits of the plea so insisted in by said claimant, 
that the said watches and chains having lawfully passed 
into the hands of the nominal raisers in tho course of a 
ciiininal investigation instituted by them, and the said 
articles being thereafter claimed from them by two difTcrent 
parties, a muUiplepoinding is a competent mode of ascer- 
taining the rights of the competing parties, and brings out 
the merits of the question with as little prejudice to the 
claimant Letters as would have been the case if said ques- 
tion had been tried in the shape of a direct action for resti- 
tution by the other claimants, James Panton & Co., against 
him: Finds upon the merits of tho ixispective claims, that 
the said articles were given on tho 23rd November, 18d9, 
by the claimants, Panton & Co., to whom they belonged, to 
the party, John M'Call, watchmaker, Tillicoultry, who has 
since absconded, on a false representation made by M'Call, 
that a gold watch and chain were about to be presented by 
a committee in Tillicoultry to an individual there, and that 
he (M'Call) would like to oo able to shew several watches 
and chains to said committee for selection, and that ho 
would return to Panton & Ca what were not selected, and 
would pay them the invoice price of the watch and chain 
which were selected: Finds that in this wa}^ no sale of tho 
watches and chains was made to M'Call, and the property 
in them remained in Panton & Co., whilst M'Call was en- 
trusted only with their temporary possession fur a speciiiu 
purpose : l^inds that, insteaa of exhibiting tho goods to any 
committee in Tillicoultry, M'Call sold the whole of them on 
the following day, in Alloa, to the claimant Jjcttcrs, at a 
price considerably imder that stated to him by Pan- 
ton & Co. as the invoice prices, and M'Call applied 
the money so obtained to his own U!*es and purp<>K(;s: 
Finds in these circumstances, and in ]>oint of law, tli.it 
M'Call, by said tortious convei*Rion of the j)ri»perty which 
did not belong to him, committed an act of tholl;, or at all 
events, an act of a nature so nearly akin to theft, as to give 
:i right to the true owner of the goods to reclaim them 
friun the party who acquired ri^ht to them only through 
M'Call's crime. Therefore, and under refcronco to the 
annexed note. Finds that the claimantp, James Pariton & Co. 
as the original nnd undircsted owners of the said goods, 
iiave the preferable right thereto, and prcfeiu them accord- 
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jnglj: Finds the claimant Letters liable to them in 
expenses, allows an acconnt thereof to be ffiven in, and 
remits the same to the auditor to tax and report, and 
decerns. 

NoTB.-^The distinction between breach of trust and theft, 
as established by late decisions of the supreme courts — 
See, in particular, Brown, July 8, 1838 (Swinton, vol. 2, p. 
394); Menzie, September 21, 1842 (Brown, vol. 1, p. 419; ; 
Bradley, February 6, 1860 (Shaw, p. 801); Watt, December 
8, 1851 (Shaw, p. 519) ; and Kneen, June 28, 1858 (Irvine, 
Tol. 8, p. 161}--seems to be, that where the custody of the 
goods only is transferred, the custodier who makes away 
with them commits theft; but that if an absolute and 
generalright of disposal is given, the offence is breach of 
trust only if the rignt be tortiously exercised. Now, in the 
present case, the soods were given to M'Call on a false 
representation mm by him, for a defined and specific pur- 
pose, in connection with which alone there was a limited 
right of disposal. If a watch and chain was approved of by 
the committee, they were to be sold to them, and the price 
paid over to Panton & Co., and the other watches and 
chains were to be returned. If no watch or chain 
was selected, then the whole were to be returned. 
But having got the goods on these express conditions, 
M'Call almost immediately made away with them at 
a reduced rate, without anv reference to the pretended 
committee. If, as was held in Brown's case, it is theft 
in a watchmaker to dispose of a customer's watch which 
has been entrusted to nim to repair, M'Cairs act was 
theft a fortiori. He sot the goods on false pretences, and 
never used them for tne purposes for which they were lent 
to hiuL In Watt's case, in which it was held that where 
yam is given to a workman for the purpose of being woven 
into a web, he is guilty of theft if he appropriate the varn 
to his own use, the Lord Justice Clerk remarked — " I have 
" ever been of opinion that theft under trust was a known 
"crime, and that the property being under trust, constituted 
" the offence an aggravated charge of theft. I have also 
" been lon^^ of opinion, that we were too much in the habit 
" of regardmgsuch offences as embezzlement, and not theft" 
In Kneen's case, where the master of a vessel received coal 



Niooll, the oommon debtor, on 3d December, 
18G0y granted the following letter: — 

" Pbbts, 8d DECEMBca, 1860. 

" Sib, — I have, with the consent of several of my credi- 
" tors, disposed of my stock-in-trade and shop furniture, to 
"Mr Thomas Munro, Grocer, Perth, who has now entered 
" into possession thereof. I have handed you an inventory 
" of my household furniture, and the few accounts due to 
" me, and herebv authorise yoq to receive payment from 
" Mr Munro, of the foresaid goods, to dispose of my house- 
" hold furniture by public roup or otherwise, and to uplift 
" my accounts outstanding, and I hereby declare that your 
" receipt shall be binding on me. 

" As I have now accepted a situation, and am desirous 
" to try to make a livelinood for my family, I have been 
" advised by the foresaid creditors, to consign the whole of 
" my effects to you, as above, on behalf of my creditors, of 
"whom I now hand you the appended list, and subscribed 
" the same, and trust you will succeed in getting them to 
" agree to accept my composition, whidh, so far as I can at 
" present ascertain, will be about 8s per pound sterling, 
"one-half of which may be payable at once, on the agree- 
" ment of my creditors to receive the same, and the remain- 
" der at the end of three months thereafter. The sum ow- 
"ingU£279 3s. 

" I am. Tours obly., 

"(Signed). JOHN NICOLL." 

Annexed to this letter was a list of the creditors, 
with the amount of their debts^ the pnrsner being 
amongst the number. 

Unfortunatelv, this letter is not addressed to any person, 
but it appears vom the facts adopted by the pursuer himself, 
that it was intended for and acted on by John Grant, one of 
the arrestees. Thomas Munro, the other arrestee, granted 
a bill to Grant, whereby, and in cash, he paid for the stock 
purchased by him from Munro. The pureuer arrested in 
the hands both of Grant and Munro, upon the 15th of 
December, 1860. After Munro had thus settled and paid 
Grant, there were no funds in his hands at the date 

Holding the letter in effect as a trust 



on board to be taken to a party in Campbelton, biit went ! f frestment. «um.ug *«e i«*cr m cneci as a irusc 
into another port and dispensed ^f it for h£ own 'behoof, the l«l.,\Ll^??lJ^ffri 1^^^^^^ ^^^^1 



Court were so strongly of opinion that the case was one of 
theft, that they fused to receive a verdict of breach of 
trust. These cases leave little doubt of the law to be 
applied in the present instance. 

This Interlocutor was appealed ; but on a hear- 
ing. Sir Archibald Alison adhered. 

For I^etters— Ross. R. Auld. 

For Panton & Co T. O. Wbioht. 



26iH Jolt, 1861. 

SMALL DEBT SHERIFF COURT, PERTH. 

(Mr Shebiff Barolat.) 

Nktll Campbei l Duff t>. Johh Grant and Thomas ^^ 

Munro, Arrestees, John Nicoll, Common ! i^"ount7oldy with the c^ 

noways appropriated to his crediton who could not have 
made any claim under the deed. 
The estates of the common debtor in that case, were 



to challenge under the Bankrupt law, but which the pursuer 
has not attempted. Grant received and held the funds, not 
for behoof of, or accountable to Nicoll, but specifically for 
Nicoirs creditors, including the punner. This was ex- 
pressly foimd in the case 23rd January, 1856, Souper M., 
p. 744. In that case the arrestee held possession of the 
goods of the common debtor, under a letter very similar to 
that in the present case. A similar decision was given 9th 
February, 1759, Stalker, M., 745. The punuer founds upon 
the case 6th July, 1861, Tod, as decisive in his favour. But 
on examiniug" the report it will be found that that case was 
very tpeeiol. It proceeded upon a deed which falsely set forth 
that a certain sum had been advanced by the arrestee, to 
the common debtor, in order to enable him to settle on a 
composition with his creditors, but which money was never 
advanced. The arrestee, notwithstanding, realised the es- 
tate of the common debtcnr, which he held when arrestment 
was used by a creditor or a common debtor- In these 
circumstances it is clear that the arrestee was bound to 



Debtor. 



Insolvent — Arrestment — Forth-coming — Trust 
Deed. — An imolvetU granted a letter which wa» in 
subttance a Trust Deed. Though not addressed 
to any one, it was acted on hy one of the creditors. 
An arrestment was used in the hands of the acting 
Trustee, and a purchaser from him of the insoU 
ifenVs stock, upon which forthcoming was brought. 
Held that neither the acting trustee nor the pur- 
chasers, irAo had paid before arrestment, were liable 
to the arrester, the deed standing unreduced, and 
decree of absolvitor accordingly pronounced. 



sequestrated, and the competition arose between the trustee 
under the sequestration, and a prior arrester, in the hands 
of the assignee. The question there was to whom the fund 
in the arrestee's hands belonged. 

No doubt Loid Cunningham is reported to have made 
some general observations favourable to the pursuer's view. 
But even these remarks do not materially afibct the present 
issue. 

In the present cose Grant holds the fund specially des 
lined to certain creditors. The common debtor, and no 
creditor, in his right, can divert the apjilication of these 
' funds, after coiiipletiuii uf thu object by obtaining the fund. 



Tn« U an «,tion of forthcommg under the follow- ! '^'jrt'CfZ^:^:^^^ l^^^^:^^i 



ing circumstances: — 



arrestees. 
Act. TuouAs. 



favour of both 
All Iviri'KN. 
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5iH AvGUST, 1861. 

SHERIFF COURT, GREENOCK, 

(Mr Shkbift TcnisvT.) 

JoHK ORBy Petitioner. 

Servioe^Heir of Provisioii^yesting.— ul being 
veiled in certain keritabU niHfj^ca, conveyed the 
eame to Mnuflf and wife in liferent^ for their 
liferent use allenarly, and to a daughter and two 
eoni named, andto any other child or children that 
might be procreated of the marriage^ equally among 
them, provided they survived majority or enkrtd into 
marriage, and failing any of them before maf rity 
or marriage, to the survivors or survivor of them. 
On this conveyance infeftment folloufed. Tiie elder 
of the tujo sons having died during minority, and 
without having entered into marriage. — Held that 
his share vested in him notwithstanding, and t/iat 
the second son was entitled to take vp the s/tare of 
his deceased brother, as heir of provision in special, 
to the exclusion of children procreated of the mar- 
riage subsequent the date of the conveyance. 

ToB now deceased John Orr, vright and block- 
maker in Greenock, (being feudally vest in the sub- 
jects after referred to) by dispotdtion dated 23d 
June, 1812, for the lovo and &your he bore to his 
spouse and children, gave, granted, disposed, and 
conveyed to, and in favour of himself and Janet 
M*Kenzie, his w'fc, and the survivor of them, in 
liferent, for the liferent use of them coujuiictly, 
and the survivor of them allcuarly, *' and to Sarah, 
** Joseph, and John Orr, our children, and to any 
*' other child or dnldrcn that mny be yet procreated 
of our marriage, equally among them, and tlieir 
heirs and dispouccs whomsoever, provided they 
survive majority or marriage, aud failing auy of 
" them before mojority or marriage, to the siurvivors 
'< or survivor of them, and to the heirs aud dispouecs 
" of the survivors or survivor, and failing all of our 
*' s:xid children before marriage or majority, thou to 
" my owu nearest heirs aud disponecs whomsoever, 
*' my j ust and equal hal f, pro indivUo, of all and whole** 
cortaiu subjects iu Market Street, Greenock. The 
dispositiou is absolute, aud contains aii obligation to 
iufcft a me vel de me, and absolute warrandice. It 
expresses no reservation of power to revoke or alter. 
It was delivered, and following by iufeftniout iu 
favour of the dis[X)uces, iu exact accordance with 
tlio terms of the warrant. The instrument of kus- 
inc is dated 23d June, and registered in the Tar- 
ticular Iicgistcr of tSasiucs at Glasgow, 30th July, 
1612. 

Joseiih OiT, one of the nomination diRponccB, was 
tl)0 [jrst deceased. 11 o died iu minority, shortly 
ul'tcr the passing of the infeftment. 

Sarah Orr survived majority, but died before the 
grauter of the deed, immnrried and intesUito. The 
grantor and Mi wife, the liferentcrs, aftirwarus died, 
loaviiig the above dispositiou and iufcftment unal- 
tered. The only survivcr is thj pctitiouer, who 



was served as heir of line and conquest in special to 
bis deceased sister, Sarah, in her share of the sub- 
jects in which she died infeft 

The present proceedings were adopted to enaVe 
the petitioner, as heir of provision in special to his 
brother Joseph, to take up the share vested in him 
by the destmation. 

It was objected by the representative of \ 
younger brother of the petitioner, a child procreated 
of the marriage after the date <tf the convey- 
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1st. That no right vested in Joseph until his 
arrival at majority or marriage; and 

2nd. That any right which be had reverted to 
his named successors, his survivmg brothers and 
sisters, and their representatives, without service. 

For the petitioner it was answered — 

1st. That vesting did take place, which was 
plain from the deed itself and from the infeflment 
which followed on it. (Routledge v. Carruthcri^, 
26th Jan., 1721; Sandford's Her. Sue, vol. i., 
p. 247.) 

2nd. That such took place notwithstanding the 
clause providing the disponecs attained majority or 
marriage, which had only the effect of suspending 
or postponing the period of payment, and not < f 
vesting. (Maitlsnd's Trus. v. M'Dermid, &o; D., 
vol. zziii., p. 732, and authorities referred to ) 

3ni. That vesting having taken place — the fi o 
being full and in hereditatejacente of the deceased — it 
must lie taken out therefrom by the proper mode 
of transfer, viz., service. (Duffs Feudal Convey- 
ancing, p. 445; Menzics, 750-1; Sandford, vol. i , 
p. 265.) 

4th. That the service, as heii of provision in 
special to Joseph Orr, is the proper mode. {Enk , 
p. 800 ; Menzies, p. 754 ; Sand ford, v. i., p. 32'J 
and 337 1 do. 380-1.) 

The Sheriff having taken the case to avizandum, 
pronouncetl an Interlocutor, serving the petitiiiicr 
heir of provision in special to Jo80[iU Orr as craved. 

For Petitioner— T^OBFBT Blair, Juu. 
Tor Objoctor— JouM MacDoioau.. 



6th AcorsT, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sderiff Suim.) 

Maek Davis v. His Creditors. 

Cessio bonorum — Act 6 and 7 William IV., cap. 
56, sect. 17— Act of Sederunt. 6th Juno, 183?, 
sect. 22. — An Interlocutor was pnnouhccd (y 
t/,e Sluriff refusing Cessio, in hoc statu, w/iic/t wji 
reclaimed against, but the note n fused by the Cont 
of iScssion, and (he ctwse rnnitud simplicitcr /j 
the Sheriff, On a motion by the ohjidiiitj Cndi o. j 
for ptvducthn of the pursuir, he^d, that as :ij 
motion had been ma>Je, or order irouoauad, m- 
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doming the deUor to appear, and no call had 
hem made upon the cautioner under the bond to 
produce kim before the Interlocutor refusing Cetsio 
had been pronounced, the proceea had then come to 
a doae; and thai it wa$ therfafier incompetent to 
grant the motion until the debtor had again moved 
miL 

Iv Marohy 1859, Davis presented a petition for the 
benefit of cento bonorum. His petition was op- 
posed by seTeral creditors. Objections and answers 
were given in, a proof before answer was afterwards 
allowed, and interim protection granted on find- 
ing caution that the petitioner would appear 
at all diets of Court whenever his presence was 
required bj the objectors. Caution was found, and 
Davis liberated. In February, 1860; the Sheriff- 
Substitute, after a hearing, found Davis entitled to 
cetsio, and ordained him to appear and take the 
statutory oath. This Interlocutor was appealed ; 
and on 22d January, 1861, the Sheriff altered, 
refusing cessio, iu hoc statu, and recalled the interim 
protection formerly granted. Davis reclaimed to 
the First Division of the Court of Session; but the 
noto was refaeed, with expenses, and the cause 
remitted back to the Sheriff. The objecting credi- 
tors now moved that Davis should be appointed to 
appear personally at the bar; and after hearing 
parties' procurators the motion was granted, and 
the cautioner appointed to produce Davis, with 
certification. This order was appealed ; and after 
hearing parties the Sheriff pronounced this judg- 
ment, which has been acquiesced in:-* 

HsTiog heard parties' procurators iiDder the appeal for 
the pursuer, ogainst the orders contained in the Interlocu- 
tor of 25th April last, both upon the competency and the 
merits of said sppeal and whole process ; Finds the appeal 
competent in respect the order appealed against relates to 
the production of the pursuer's person, which is the merits 
involved in a process of cessio; and upon the merit of the 
appeal : Finds that by the Interlocutor of the Sheriff, dated 
22d January, 1R61, the cessio was refused, hoc ttaiu, and 
the interim protection formerly granted to the pursuer was 
recalled ; which Interlocutor was affirmed by the Court of 
Session, and the process remitted again, nmpUeiter, to this 
Court : Finds that by the cessio Act, and 7 William lY., 
enp. fiO, sect. 17, it is enacted that if the decree of cessio 
be refused, in hoe statu, ** either by the Court of Session or 
" the Sheriff, the debtor may at any time thereafter, with- 
'* out the necessity of raising any new summons or petition, 
** apply to have decree of ces»io pronounced in his iavour ; 
** and if the decree has, on review by ihe Court of Session, 
*' been refused, in hoe statu, the debtor may ei&er apply to 
** that Court for decree, or present a new petition to the 
** Sheriif, in which latter case proceedings shall take place 
" as if no former petition had been presented ;" and by the 
Cessio Act of Sederunt, 6th Juno, 1S39, sect. 22, it is 
enacted that *' when decree of cessio has been refused, hoe 
** statu, it shall be competent for the debtor to make the 
** renewed application by a minute, without argument, 
** annexed to his original petition ; and that he shall give 
" notice thereof to all his creditors, by letters addressed to 
** each through the post-office, paying the postage thereof, 
** and the case shall not be taken vp till twenty days after 
''the despatch of all the said letters." Finds that Uie 
cessio having been refused by the Sheriff^ hoe statu, and 
that Interlocutor having been adhered to by the Court of 
Session, m-ithout any motion being made, or order pre- 
viously prononnced, ordaining the debtor to appear at the 
diet, when the Interlocutor refusing the cessio was pro- 
nounced ; and no eall having been made upon the cautioner 



under the bond to produee the debtor at rach diet, the pro- 
cess, alter that date, came to a elose, and no ftirther pro- 
cedure oonld take place in the cause until the petitioner 
renewed the application for oesdo by a minute, in terms of 
the Act of Sederunt: Finds that no auoh renewed applica- 
tion having been made by the pursuer, and no order having 
been pronounced prior to the Sheriff's Interlocutor of 22d 
January, 1861, upon the debtor to appear at any diet of 
Court, it was inoompetent after the date of that Interlocutor 
recalling the cessio, hoe statu, and after the process had 
come to a close, and without any renewed application for 
oesdo having been made, to pronounce any order upon the 
debtor to appear in court, or upon the cautioners to produce 
him; therefore recalls the Interlocutor appealed against in 
fofo, reserving to the parties to proceed aa accords. 
AeL J. MuxBESAD. Alt, P. Maoubod. 



9th AnauBT, 1861. 

SHERIFF COURT, GLASGOW. 

(Shbbiffs Steels A STRATHEaif .) 



WiLUAM Cbaiq k Co., Engineers in Glasgow, v. 
William Somsbyillb, Cotton Spinner, in Glas- 
gow. et k contra. 

Contract — ^Penalties, pactional, penaL — A cotton manu- 
fadiwrer contracted with an engineer for certainpieces of 
machinery, which were to be completely finished and 
fitted ^ by a certain day, failing which, a discount, 
or reduction, or penalty, was to be charged, of £2 per 
cent, per week, from the prices of the machinery not so 
delivered, untU completed — Tield in accordance with 
Johnston Y. Robertson, 1st March, 1861 — that the stipu' 
lotion ioas pactional and not penal, and was not there- 
fore subject to modification by the Court 

Cbaiq k Co., on 15th June, 1855, brought an action 
in the Sheriff Court of Gla^ow against the de- 
fender, for a sum of £1106 178 3d sterling, the 
balance due to the pursuers as at the 10th day of 
May, 1855, for machinery, &c., furnished to, and 
work performed by them for the defender, conform to 
accounts. Appearance was entered, and the defences 
stated were; (1) under written contracts the pur- 
suers had engaged to supply, fit up, and complete to 
the defender several articles of machinery within 
certain specified times, under certain conventional 
penalties in case of fiulure, which the pursuers bad 
fidled to do for various periods, from several months, 
to upwards of a year, in consequence of which the 
defender had suffered loss and damage to the extent 
of at least £2000, for which sum the defender 
pleaded compensation ; (2) it was specially agreed 
that if any of the various articles of machinery were 
not fitted up and completed at the several dates in 
the contract, a deduction of two per cent, per week 
would be made from the price, from these dates, 
until the same were fitted up and completed; and 
that the pursuers bad failed to supply the machinery 
within the stated periods, and had thereby incurred 
the penalties or conventional deductions from the 
prices; and (4) the defender tendered a sum of 
£400 for a disohaige under protest that if the same 
were not accepted, the offer should be withdrawn, 
and should not prejudice his pleas in defenoe. 

Somerville, the defender in this action, brought 
a counter-action against Craig and Co., on 15th 
July, 1855, oondadiDg fisr a sum of JC2113, doa 
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by and prestable from the defenders as oonven- 
tioDal penalties or deductions from the prices of 
machinery mentioned in the first action, agreed to 
be allowed and made as an equivalent for the loss 
and damage suffered by the pursuer in consequence 
of the defenders' breach of contract, as set forth in 
the defence to the former action, and certain sums 
of interest paid by the pursuer to the defendants for 
machinery before the completion thereof, and on 
which discount should have been allowed. The 
defences stated to this action were; (1) that there 
was no contract binding on the defenders in regard 
to the time within which the machinery was to be 
completed, and no penalties were therefore due; (2) if 
such contract existed, it had been abandoned by tibe 
defenders; (3) many of the articles were completed 
before the pursuer required, or was ready to reoeiye 
them; and (4) the claim for discount was denied. 

Somerville, in August, 1856, raised another 
action against Craig ds Co. for a sum of £53 
5 s. sterliug, the amount of premiums paid by 
the pursuer to the Anderston Foundry Company, 
patentees of an improvement for power-looms, for 
permission to adopt and use the patent on a number 
of the looms furnished by the defenders to the pur- 
suer, and which premiums, it was alleged, were 
included in the defenders' estimate of the price of 
the said power-looms. The defences to this action 
were preliminary (1) lis alibi pendens (2) an ad- 
mission that the patent premiums were included in 
the price of twenty of the looms, and an ofifer to 
allow credit for them when the defenders were paid 
their claims; but it was averred that the patent 
had expired, and no premiums were due; (3) the 
patent premiums beyond the twenty looms mentioned 
were not included in the price charged to the pur- 
suer, and that as the patent had expired no pre- 
miums were due. The three actions were conjoined, 
the records closed, and proof allowed and led by 
both parties at great length. 

On 22nd January, 1858, the Sheriff- Substitute 
(Steele,) pronounced the following Interlocutor: — 

Having heard parties' procnrators, in terms of the fore- 
going appointment, and thereafter made avizandam, and 
fally considered the record and the Tolnminoas proofs and 
productions : Finds, in point of fact, that the parties en. 
tered into various transactions together, for the sapply, by 
the parties Craig & Co., to the party Somsrviile, of various 
articles of factoiy machinery, to be furnished and fitted up 
vithin a certain specified time, and at certain specifieu 
prices, nnder certain discounts for cash; which transac- 
tions, so far as now in dispute, are constituted by written 
contracts, contained in the correspondence produced. That 
it is not now denied that Craig & Co. did actually and ulti- 
mately furnish and fit np all the articles charged in the 
account annexed to the libel, at their instance, and that the 
prices charged in said account, with the exceptions to be 
after specified, are either according to the stipulations of 
the contracts, or, as regards jobbings or the like, moderate 
and reasonable in themselves; and the claim of Craig & 
Co. is accordingly to that extent, but under said discounts, 
established : That the other claims under discussion consist 
of certain amounts demanded in name of damages and re- 
paration by Somerville & Co., ope exeeptionis in defence, and 
ope actionis in their counter acticns, on the ground that the 
machinery was not furnished and fitted up within the stip- 
ulated time, whereby loss has aecmed, which is either 
liquidated by agreement or established by proof; and also 
that Somerville & Co. have been called upon to pay certain 



suras for patent privileges attaching to parts of the machin- 
ery, which sums ought to have been paid, under the con- 
tract, by Craig & Co. : That the said claims of reparation 
and damage for delay in delivery, in so far as they relate to 
certain machinery contracted far in August and September, 
1863, and which were originally stated at upwards of iE2000, 
and were afterwards modified to X*91b 17s. f*d., have now been 
liithdrawn by the minute No. 14 of process, for the reasons 
there set forth, and under reservation of the pleas of par- 
ties in other respects, and said claims therefore require no 
further consideration: That in regard to the contract of 
November, lb03, for the delay in the execution of which 
damages are still claimed, the same is constituted by a 
series of letters between the parties, commencing on the 
9th and ending on the 19th November, 1853; and in regard 
to the contract of December, 1853, for the delay in the 
execution of which damages are also still claimed, the samo 
is constituted by letters commencing on 30th November and 
ending on 11th December, 1853 : That in regard to both 
these contracts the correspondence distinctly establishes that 
Somerville & Co. insisted upon the machinery thereby 
ordered, respectively, being completely finished and fitted 
lip in their works wiibiu the times ultimately specified, or 
referred to in their letters of 17th November and 11th 
December, under the expriss condition that if not so 
finished and fitted up, i^omervilie should be entitled to 
an absolute deduction, i>ometimes termed discount, and 
sometimes penalty, of £2 per cent per week from the 
prices of the machinery not so delivered, until completed : 
That although Craig St, Co. seem to have been reluctant aX 
first to submit to these terms, and in their letters struggled 
hard to escape therefrom, and either to leave the tirae dis- 
cretionary, or the damages a matter of after adjustment, 
Somerville & Co. refused to modify their terms, and gave 
distinct and specific notice that it was only upon the foot- 
ing of these being complied with that the work was to be 
undertaken : That Craig fc Co. did accordingly, after such 
notice, and upon that footing and no other, commence the 
work and caiTy on the same : That they, nevertheless alto- 
gether failed to furnish any of the maohinexy contained in 
these contracts within the stipulated time, and the corres- 
pondence produced is full of remonstrances and complaints 
by Somerville & Co. at the delay in completing the contracts, 
and of protestations and excuses of various kinds urged by 
Craig & Co. in extenuation of their breach of agreement : 
That theee several excuses have also been brought forward 
in the proof; and at the debate, but not one of them appears 
to have any solid foundation : That in particular it was 
said — firstly, that an extension of time had been agreed to 
by Somerville & Co., or their servants — hut such extension 
is wholly denied by Somerville, and also by his servants-* 
even if they had power to undo the stipulations of a writ- 
ten contract on that head, which it does not appear that 
they had, or if it were competent, as it is not, to modify the 
written contracts by parole: That it was also said— secondly, 
that Somerville & Co. had occasioned the delay themselves, 
by pointing out and requiring certain alterations and im- 
provements upon the machinery while in progress of making. 
But the contracts expressly stipulated that the machineiy 
was to have all the most recent improvements, so that these 
must or ought to have been in contcL^lation before the 
time Wiis limitrd, and in the letters forming the original 
contract Craig fc Co. asked and obtained an extension of the 
time first proposed, just because such alterations and im- 
provements might be required ; and there is, besides, no 
reliable evidence that such alterations or improvements as 
were made did really occasion the necessity for extra time : 
That it was said— thirdly, that Craig & Co. ^ero prevented 
from finishing the work within the limited time by cir- 
cumstances bejond their control ; but this statement, when 
examined, turns out to be nothing more than that the work- 
men whom they employed, and thought fit to continue in 
their employment, were, like other workmen of the same 
sort, inegufar in their habits, or unwilling to do their pro- 
per work, while Somerville & Co., in their correspondence, 
and especially by their letter of 11th December, 1862, die. 
tinctly declared that they would be lioble for no accidents 
whatever : That it was said—fourthly, that according to the 
usual practice, a certain time must be allowed after machin- 
ery being deUvered at a work for ito being fitted np^ adjusted. 
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^ j^iid slai-ted ; bat by the ooDtraots tbemselves Craig & Co. 
i^bsoluLeljr bonnd themselves that the machioery should be 

'" ^ i"«'fldy, fitted up complete," or " all complete," by the times 
fCjfirf gpectively specified, which necessarily includes its being 
thtn put into a state fit to be set to immediate work ; and 
in one of the letters (I2th Kovember) Craig & Co. them- 
selves speak of the fitting up in the works as an event in 
contemplation in fixing the time: That it was 8aid.»fifth]y, 
that the machinery, however late of delivery, was delivered 
in whole or in part before Somerville & Co.'s works were 
ready to receive it, and therefore they could net pretend any 
loss from non-delivery ; whereas it appears that, even if 
this were a relevant excuse for breach of an absolute obli- 
griUon, Somerville k Co.'s works were ready, de facto, for 
the rtception and use of the machinery long before any 
part of it was delivered, aUhough there might be some 
matters in the course of completion, such as painting or the 
like, not then executed at the works, which, however, had 
nothing to do with either the reception, fitting up, or use of 
the machinery : That it was said^sixtbly, that Somerville 
& Co., although on a foimer occasion they had made a stipu- 
lation for damages in the event of delay as to other machin.' 
ei7, had not exacted such damages, notwithstanding delay 
had taken place ; but this was truly a matter pleni arbitni, 
and could have no bearing on subsequent contracts: That 
it was said — Reventhly, that Somervilie & Co. had made a 
tender of JE4G0 in settlement of Craig k Co.'s claims, which 
sum could not have been due bird the claims of damage and 
deduction been substantial. But it appeared Craig & Co. 
had rejected the tender, and that it had been made without 
prejudice: That these several excuses ibr delay having 
proved unavailing, regard must be had to ihe time at which 
delivery of the machinery actually took place, and it is upon 
the whole sufficiently instructed that the dates of the ma- 
chinery being actually fitted np and ready for work are 
accurately given in the account No. 1, subjoined to the first 
summons at Somerville k Co.'s instance, which also mainly 
corresponds with the dates in the account subjoined to Craig 
k Co.'s summons, and with the invoices delivered at the 
time, aAer making allowance for the circumstance that the 
d:i tes in Craig k Co.'s account and invoices are those on 
which the machinery was sent out from Craig k Co.'s own 
works, after which it took from a week to a fortnight gene- 
rally before it was completed and ready for starting in Som- 
ei-ville & Co.'s works : That in addition to the claim made 
under the contracts for liquidated damages, a deduction by 
wuy of per-centage, evidence has been given by skilled per- 
sons, for Scmer\'ille k Co., to the efiect that actual dan; age 
had been sustained in Somerville k Co.'s business by the 
want of the machinery, according to the known price oi 
n:aieriH]s, and usual profit therefrom, at the time; for cal- 
culating the extent of which, data are to be found in the said 
evidence : That no counter evidence on that head was ad- 
daced or even tendered for Craig k Co. : That in regard to 
tlie claim for payment of the patent premiums, it was stip- 
ulated that the fnachineiy to be fUmished under the contract 
of December, 1853, was to be the same as the "last supplied,** 
including all improvements, and it was also an element of 
that contract, admittedly essential on botli sides, that the 
] rice to be paid by Somerville k Co. for such additional 
Ti.achineiy and improvements, ** including the patents for 
the sanie," wits to be less, on the «hole, than they had paid 
fiT the former machinery under the contract of November : 
O'bat tlie price tljus agreed upon was 1'9 per loom, and if 
the premium payable to the patentee is not to be held as 
iiicluded in said price, the amount pnyable by Somerville k 
Co. would be larger, instead of less, than the price paid for 
tlie previous machinery : That Somerville k Co., while the 
work was in progress, made various payments to account in 
cash and by bill, but, as the correspondence shews, without 
any waiver or abiinJoomcnt of their counter claims for 
(damages, and under the distinct reservation of these. And 
upon these fijdin^.s, in point of fact, finds, in point of law, 
that aUhough in general when a penalty is stipulated for in 
a contract, it covers only actual damage proved to be fqs- 
t'lineJ by breach of the contract, yet parties may lawfully 
enter into contructs. binding themselves for the payment of 
speciul and pn>cis€ sums, by way of penalty and damage for 
1.ieu<;h tlicreof, liqiiiJuted in the contract itself, end irres- 
I uctlve oi any proof of aciual damage, provided apt and 



appropriate words are used, expressive of such obligation. 
(Shaw on Contracts, sec. 106.) That obhgations of thai 
description have repeatedly been enforced by the Sopreme 
Courts in Scotland, especially In the contract of leatte^ 
which, however, considered merely as a conti-act, containa 
no elements that should render the enforcement of such 
obligations private or peculiar to leases, or prevent the en. 
forcement thereof in contiaets of sale, or of locatio operarumr 
of both of which the contracts between the present parties^ 
to a certain extent, partake. That in England, the law of 
which, on this point, doea not seem to ditfor from the hiw 
of Scotland, the Courts have been accustomed to enforce 
precise implement of such obligations in contracts of 
various descriptions, and fcr various purposes. That, 
consideted as a whole, the terms of the contracts be- 
tween tlie present parties do amount to a precise agree- 
ment for specific and liquidated damages by way of deduct- 
ing from the price, or otherwise in respect of failure ta 
deliver within the specified times, and excluding any allow- 
ance to Craig k Co. even for accidents, let alone for delays, 
imputable to themselves. But supposing the specifie 
obligation for damage were out of the way, the delays 
which did take place are proved by the uncontradicted evi- 
dence of the skilled persons examined, to have occasioned 
actual loss and damage to Somerville k Co. to a very serious 
extent. That none of the excuses set up by Craig k Co. 
have been insti-ucted by sufficient evidence, supposing they 
were relevant in opposition to the terms oi the agreements,, 
nor even, if relevant, do they form any actual or reasonable 
justification for the delay that took place, nor furnish any 
answer to the claim for damages proved to have been sus- 
tained by such delay. Ihat Son erville k Co. are thu» 
entitled to maintain their claim of damage against payment 
of any balance claimable by Craig k Co., of the price of the 
machinery ; and that upon both the grounds already men- 
tioned, or u]ion whichever of them may be found sufficient 
in amount, if either of them is so to meet that claim, and to 
the extent of their amount pro tanto. That Somerville 
5c Co. are albo entitled to claim from Craig k Co. the sums 
which they had been compelled to pay to the patentees fur 
piemiums, in respect of the 20 looms in the contract of I>e- 
cember, 1852, and in order to ascertain howthe state of ac- 
counts will stand between the parties after applying the above 
findings, remits the whole cause to George Wink, accountant 
in Glasgow, in order that he may make up a state or states of 
accounts, show fug the sums chargeable for the price of the 
machinery, the sums paid to account thereof, the discounia 
allowed by the contracts for such sums, and also alterna- 
tively, the amounts due for the liquidated and specified 
damages stipulated in the contracts, and for the estimated 
damoges ehewn by the evidence of the skilled persons, a» 
well as the deduction with patent i>remiums, and power to 
the said accountant to hear paities, and call for farther 
explanations or documents if he require the same, and with 
instructions to him to report within one month from this 
date^and thereupon makes avizandum. 

In terms of the remit, the accoimtant, Mr Wiok» 
gave in an elaborate report, to which special refer- 
ence is made in subsequent Interlocutors; and 
parties' procurators having been heard, the Bberifl- 
bubstitute (JStrathern) en 221 November, 1^559, 
pronounced the following Interlocutor: — 

Having heard parties' procurators on their mutual objec* 
tions and answers to the accountant's report, No. oO of 
process, and made avizandum, and considered the several 
conjoined actions, with respect to the objections. No. 37, 
lodged fcr the defender, Somerville, approves of the account 
No. y. of the appendix to said report, us correctly exhibiting 
under the remit to the reporter Mr 'NYink, a statement of 
said defender's damages, according to an average of the 
amounts stated in the depositions of the three skilled per- 
sons examined for him : Iinds that af^ the evidence of each 
witness, on which the rc[>ortcr, as well as the Court, was 
entitled to rely, varied in the estimated extent of the 
damages, the reporter has iuirly and justly htruck and 
adopted the averu^'e, neitiier selecting the lowest uor the 
highest amounts: I'inds that it was within the compctoncy 
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of the reporter, and eomprehended nnder the iplrit of the 
remit to him, and he wm bound ee assistant, and amieut 
curus to note and eall attention to inaocaraoies in the prin. 
oiples on which the said skilled persona based their estimates 
of said damages, and that in preparing the aooonnt. No. IX. 
of said appendix, on what he oonoei?ed eorreet date, 
and famishing his reasons for taking the view therein ex- 
pressed, the reporter acted jadioionsly, and afforded facilities 
for airifing at an nllimate decision of the question in 
dispute: Finds that the reasons assigned by the reporter 
for adopting the principle on which the said amount. No. 0, 
has been prepared, seem sensible, just, and accurate, — the 
prq/U made in trade being the mU turpUu after deducting 
aU charges, including, of course, the rent of machinery, 
and of the premises in which the merchandise yielding the 
profit was manufactured, and it appears to have been an 
unsound mode of computation to state the amount of profit 
lost, and the loss of the rent besides, as the extent of the 
damages claimed, which has been done by said skilled 
persons, and thus they have charged the loss of rent 
twiee,—onoe on determining the profit, and again substan- 
tively and separatAly charging it Therefore repels the 
first of said objections, and sustains said aoccount, No. 0, as 
shewing correctly, and socording to an average, the damages, 
as estimated, of said skilled persons, the proper amount 
being £620 17s. instead of ^£657 18s, 4|d. : Finds that the 
account. No. 6, of said appendix, erroneously allows interest 
to the pursuers Craig & Co. on the prices of the various 
machines fiimished by them from the respective dates of 
delivery, instead of limiting: the interest on these prices to 
the period from 10th May, 1855, which is the measure of 
the demand made by Craig & Co. themselves in their 
fummofif, beyond which, however expedient or just it might 
otherwise have been to give interest, it is not within the 
power of the reporter, or of the Court to go. Therefore 
sustains the second and third of said ol^ections, and with 
respect to the objection stated for Craig & Co. to the said 
report. No. 36, and for the reasons already assigned, repels 
the same : Finds that in the state of the accounting between 
the parties, the pursuers Craig & Co. will be entitled on the 
one hand to the sum of i:5,G5l 4s. Ofd., and with interest 
on this sum as concluded for from 10th May, 1855, — and on 
the other hand the defender Somerville will be entitled 
to damages because of Craig & Co's. failure timeously to 
deliver the machinery in question in terms of their contracts 
to the extent of £620 on the principle stated in No. 9. of 
said appendix, and with interest on this sum as concluded 
for from the date of institution of the action to constitute 
the claim and enforce payment on 18th July, 1855; the 
defender Somerville will farther be entitled to payment 
of ^d«3 5s., being the now admitted sum paid by him to the 
Anderaton Foundry Company, as patent premiums on the 
143 power looms supplied to him by Craig & Oa, and which 
premiums were included in the price charged for the looms, 
vith interest on said sum from 6th June, 1856, as claimed 
in the relative action to enforce payment ; and on the basis 
of these findings, remits de novo to Mr Wink, the reporter, 
to pi'epare a short account current between the pursuers 
Craig & Co. and the defender Somerville, showing the sum 
due by the latter, and to be decerned for, after deducting 
the amount of said damages and patent premiums,--to be 
lodged said account current within ten days, and there- 
after makes avizandum with the conjoined actions for final 
disposaL 

Note.— With respect to the damages claimed by Mr 
Somerville, it had not been hitherto determined whether 
nnder tie contracts between Craig & Co. and him, such 
damages were to be fixed at the taxed amount of two per 
cent par week on the price as contended for by Mr Somer- 
ville, or whether, under the contracts, he was entitled to be 
indemnified only for the loss he could qualify that be had 
suffered. The proof led for the purpose of establishing 
actual damages contemplated an alternative view of the 
question, and although the Interlocutor of 22d January, 
1858, finds that the contracts, token as a whole, do amount 
to a precise agreement for specific and liquidate damagea 
by way of deduction from the price of the machinery, yet no 
finding in terminie that damages were to be assessed on that 
medium was made, lie^ai ding the case in its whole ciroom- 



stances, with all the care he could bestow, the Sheriff-Sub- 
stitute has come to be of opinion that there ia no room for 
imposing the rigid penal mtmagei which it ia maintained 
have been incurred, and which, would greatly exceed even 
the most extravagant statement of the defender's loss, and 
looking to the fkct that the defender ia maintaining his 
demand against a body of suffering creditors (Craig & Co's. 
estates being sequestrated), it is Uiought to be within the 
meaning of the contracts that the stipulation for damagea 
ore ** covering proviaiona," comprehending the defender's 
actual loss,-— which is a usual mode of interpreting such 
contracts, and whidi cannot be denied to be otherwise than 
a fair and equitable oonstruotion of their terms. 

In oonsequenoe of «i explanation by the acoonn- 
tant that as an error ealeuli had crept into bis 
former report, the process was again remitted to 
him to give in an amended report, which having 
been done, and the report lodged, the pursuers were 
allowed to give in a short minute of objections to 
the amended report, and the defender to answer the 
same. The minute having been given in and 
answered, and parties' heard thereon, the Sheriff- 
Substitute, pronotmced the following Interlocutor:-^ 

Having heard partiea' procurators, on the objections No. 
44, and answers No. 45, relative to the amendment on the 
report No. 36 : Finds, and for the reasons aasigned by the 
reporter in his laat report. No. 41, that there waa an error 
ecUcuH committed by him in the preparation of the accocmt 
of the damagea suatained by the party Somerville, and 
forming No. 9 of the appendix to No. 86 : Finds that instead 
of these damages amounting, as atated in said account, to 
X'620 178, they amounted to M96S 1384|d, a jnat construction 
of the evidence of the skilled witnesses, whose estimates 
were reported on, as ia exhibited in the account No. 8 of 
said appendix : Finds, therefore, that while Craig & Coy.'s 
claims in these actions, as already found, amounts to £5661 
4s Ofd, and with interest, computed from 10th May, 1856 ; 
yet, on the other hand, there fall to be deducted (1) the 
sums paid to aocount by Somerville, and discounts to which 
he waa entitled, amounting to £4676 4s, (2) the preceding 
sum of aacertained damagea, amoimting to £957 18s i^d, 
and with interest therein from 18th July, 1855, and (3) the 
DOW admitted payment of patent premiums, made by Som- 
erville to the Anderston Foundry Company, amounting to 
£53 5a, and with interest from 6th June, 1856: Finds Uiat 
calculating interest on the several sums of debit and credit 
between Uie parties, and carrying forward the interest till 
6th June, 1856, the date of the institution of the last of 
these conjoined cases, and aa in an accounting between the 
parties, no sum whatever was doe to the pursuers by the 
defender in Craig d Co^ ▼. Somerville, and thatithere was 
due to the pursuer as at said 6th June, 1856, in the process 
Somerville, v. Craig db Co,, a sum of £26 4s Sfd, all aa 
shewn in the state No. III., appended to the last report. No. 
41: Therefore repels the objections No. 44; sustains the 
defences for Somerville in the action Craig & Co. against 
him ; assoilzies the defender fh)m the condusions of that 
action, and in the process Somerville, v. Craig & Co., Finds 
the defender, George Sheriff, trustee on Craig's sequestrated 
estate, liable in payment of said sum of £26 4s 2f d, and 
with interest thereon, since said 6th June, 1856, and till 
paid, but that only as in a constitution in consequence of the 
original defenders' bankruptcy: Finds the said George 
Sheriff liable ia expenaea in both actions, but subject to 
considerable modification, allows accounts of said expenses 
to be lodged, and remits the same to the auditor to tax and 
report, and decerns. 

Note. — The Interlocutor of 22d November, 1859, approved 
of the principles laid down by the reporter, in his report 
No. 3(1, regarding Somerville's claim for domages, and tJie 
Sheriff-Substitute entertains the some views still. But 
while these principles were right in holding that rent and 
profit which were twice ttated should not also be twice 
changed, the reporter has first satisfied himself, and, at more 
than one explanatoiy meeting, has also satisfied the Sheriff. 

8 
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Substitute, that, in fact, rent and profit were not charged 
twice. This error the reporter called attention to— and he 
was bound to do so— in his last report, and he has made np 
a final accoant, current on the corrected view of Hne claims 
of parties. The party, Craig's trustee, objects that this 
correction was beyond his power, becanse the Interlocutor 
of 23d November, 1850, approved of the retulU shown in the 
report No. 86, and remitted de novo to have an account 
current prepared, showing the ultimate balance to be 
decerned for ; and that no correction was competent unless 
the conjoined actions were before the Sheriff on appeal ; in 
other words, .that neither the reporter nor the Sheriff-Sub- 
stifute could competently rectify matters. But this con- 
tention proceeds on a mistaken view of the Interlocutor 
referred to — that was not a decree; and the findings, so far 
as they went, while they proceeded on the unchallengeable 
principles of computation contained in the report, also pro- 
ceeded on an incorrect arithmetical result, and, being 
merely interlocutory, and not final, the Sheriff. Substitute 
wan entitled to correct the inaccuracy, as he has now done. 

On the merits of the calculation, Craig's trustee maintains 
that the view taken of the damages, as shown in the account 
No. of the appendix to the report No. 3, is the true view, 
and that reporter's amendment is wrong, and admits a 
theoretical and consequential claim of damages; but the 
reasons in support of that argument has failed to unsettle 
the clear opinion, which, after much thought, the Sheriff- 
Substitute has formed. It is not disputed that the loss 
of market profit on goods — the trade profit, is not a con- 
tin^ent' but an actual loss, resulting fh)m Craig & Co.'s 
failure to supply the machinery within the contract periods, 
but it is said that Somerville, to whom the factory and 
fittings therein belonged, and which were kept unused and 
idle for want of the machinery, was not entiUed to let the 
standing buildings enter into the calculation of loss, the want 
of the use of thes'* being consequential and remote. That, 
however, is not consequential which flows directly from the 
broken contract. The machinery was to be used in the factory 
—the factory was a valuable subject. When in use, it was of 
value in the matter of rent or interest on the capital invest- 
ed in its erection; and when out of use, through Craig & 
Co/s fault, caused loss as direct to Somerville, the proprie- 
tor, as want of market profit on goods which could and 
would have been manufactured there. 

Respecting expenses, it may be observed that a consider- 
able amount of needless litigation has occurred in these 
cases, for, although upwards of five years have nm since 
the first of them began, yet, after all, a very short period 
would have sufficed to concentrate the really debateable 
matters between the parties; besides, some points were 
contested by Somerville which were unnecessary ; and, last 
of all, the error in the reporter's results cannot be visited 
on Craig's trustee, who was entitled to hold and defend the 
report No. 30, which, if ultimately sustained, would have 
yielded a large snm to him. There, must, therefore, be a 
considerable modification of the expenses awarded to 
Somerville. 

This Interlocutor was appealed, and after a hear- 
ing, the Sheriff (Sir Archibald Alison,) pronounced 
the following judgment : — 

Having resumed consideration of this case, along with 
the mutual appeals for the parties, Interlocutors appealed 
from, and advised the proof, accountant's report, and whole 
cause: Finds that the claim by Craig & Co. under the 
action at their instance, is for the sum of ^£1106 10s 3d, as 
the balance due (o them as at 10th May, 1855, for factory 
machinery furnished to, and for work done for the defender 
Somerville, conform to account annexed to the summons : 
Finds that in defence against that action, the defender 
Somerville pleaded and fuunded on conventional penalties 
or deductions from the prices of the machinery, and for 
loss and damage said to have been sustained by him, and 
incurred by Craig & Co., under the contract entered into 
between the parties to the amount of £3081 12s lid, 
thronsh failure and breach of contract on the pursuer's part, 
to supply the machinery contracted for within the period 
.stiMulnipd, besides claiming deduction from the contract 
priced of various sums for discount and interest under the 



contract: Finds that for the amount of the conventional 
penalties or deductions from the prices of the machinery 
and fittings supplied, alleged to have been incurred by 
Craig & Co., and for the discount which should have been 
allowed upon the sufiis paid from time to time, a counter- 
action was raised at Somerville's instance, concluding for 
the snm of £2113, which action was afterwards remitted to 
and conjoined with the original action at Craig & Co.'b 
instance: Finds that in the conjoined actions, Somerville 
pleaded that, as the amount of the conventional penalties or 
deductions, to which he is entitled under the contracts, are 
greater in amount than the sum claimed in the action at 
Craig & Co.'8 instance, he is entitled to be assoilzied from 
that action, with expenses; and entitled to decree under 
the action at his own instance for the balance of said stipu- 
lated penalties or deductions under the contracts: Finds 
that in the defences for Somei*ville to the action at 
Craig & Co.'s instance, the defender, after pleading, and 
founding upon the stipulated penalties or deductions, to 
which he alleged he was entitled under the contract, stated, 
that *' t6 avoid litigation with the poreuere, he now tenderti 
** them the sum of £400 for a discbarge of this action under 
*' protest that, if the same be not now accepted, the offer 
** now made shall be withdrawn, and that it shall not in any 
" way prejudice his pleas in defence." — ^Finds that said offer 
was not accepted by the pursuers; and that the question at 
issue between the parties under the conjoined aotiona is, 
the amount of the sums to which the defender Somerville is 
entitled for penalties, as an equivalent for the loss and 
damage said to have been sustained by him in consequence 
of Craig & Co.'s alleged breach of contract, and failure to fit 
up and complete within the stipulated period the machinery 
contracted for, Craig & Co.'s claim for the price of the 
machinery furnished, and work done, as stated in the 
account annexed to the summons at their instance, not 
being disputed by Somerville, except as regards certain 
sums of interest and discount upon the smns paid from time 
to time, to be afterwards noticed: Finds that the conclusions 
of the counter-action at Somerville's instance are just an 
echo of the defences against the first action at Craig & Co.'s 
instance, the sums claimed as deductions in the defences 
being stated as the grounds of action in the summons at his 
instance : Finds that the sums concluded for in the action at 
Somerville's instance were by minute lodged for him in the 
conjoined actions. No. 14 of process, restricted to a much 
lesser amount, he having judiciously withdrawn and 
departed from ** all claims or demands made by or oompe- 
" tent to him for penalties in consequence of breach of con- 
tract, under or with reference to the contract of date Idth 
August, 1853, which in his summons against >ViUium 
Craig & Co. is modified to the sum of £018 ITs Id, and 
which in the account No. 1 appended to the defences, is 
" stated at the sum of £2354 7s 3d, but reserving entire his 
" said action and conclusions thereof, and the said defences 
'* to the action against him at the instance of Craig & Co., and 
" the claims and pleas therein stated.".— .Finds that in thij 
way the sum claimed by Somerville under the counter-action 
at his instance, on account of stipnlttted penalties and dama- 
ges for fedlure to furnish the machinery within the stipulated 
time, amounts to £1081 128 lid, besides sums claimed for 
discount in terms of the contract and interest objected to 
as improperly charged by Craig & Co^ — said amount biding 
more than the sum sued for under Craig & Co.'s action : 
Finds in regard to the contract of November and December, 
1852, for delay in execution of which, damages in the shape 
of penalties are still claimed, that the same are constituted 
by a series of letters between the parties, and that in^ that 
correspondence Somerville stipulated that the machinery 
ordered should be completely finished and fitted up within 
the times specified, under the conditicn th^tifnot so fin- 
ished and fitted np within the stipulated time, Someiville 
should be entitled to a deduction, sometimes termed dis- 
count and sometimes penalty, of £'Z per cent, per wet k from 
the prices of the machinery not so furnished within the 
time stipulated, from those dates till it was properly fitted 
up and completed : Finds that Craig & Co.'s defence against 
Lhis counter-action is that no specifio time for furnishinj; 
and completing the machinery in question wus fixed, anil 
that the completion of the work was delayed by oaus':'8 
beyond their control, and they were freed from any obliga- 
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tion they may have been under in regard to time by the acts 
or instructions of Somerville or those acting for him, or by 
the custom of tho trade in similar circumstances, and that 
the discount claimed was not due on the pnyments made, as 
the defenders were entitled under the contract to the pay- 
ments referred to at the time they were made without dis- 
count: Finds that a second action was raised at Somerville's 
instance against Craig & Co, for £53 Os for premiums paid 
by him to the Andertiton Foundry Co. for leave to use cer- 
tain patent machinery, which he (Scmerrille) had been 
obliged to pay to the patentees for the machinery lurnished 
by Uraig & Co., the amount of which it is alleged forms a 
valid deduction from the price of the machinery sued for by 
Craig & Co. : Finds it waH pleaded in defence against that 
action, that, as the patent had expired, no premiums were 
due for the use of the machinery, but that Craig & Co. were 
willing to allow the claim to the extent of £7 10s, but 
resisted the demand quoad ultra: Finds that that action 
was remitted to and conjoined with the other two actions, 
and that in the conjoined actions a proof was allowed to 
both parties of their respective allegotions, which wos led 
at great length ; that after the proof was closed, the original 
pursuer, Craig, died, and that thereafter, his estate having 
been sequestrated, Mr George Shireff, the trustee on his es- 
tate, having been cited to the process, sisted himself as a party 
in his stea^, in whose name the action is now insisted in : 
Finds that it was admitted at the debate for the party, 
Craig & Co., for argument sake, that the date of ftirnishing 
the machinery, and the extent of the delay incurred in doing 
80, is correctly stated in the account annexed to the defences 
for Somerville to the action at Craig & Go.'s instance, and 
in the proof adduced for him : Finds it proved by Craig & Co. 
that the machinery they furnished was of the best and most 
approved and recent oonsuruction, and was gone on with as 
rapidly as they could, though they were sometimes delayed 
by strikes among their workmen, and some of them leaving 
their service for unexplained causes, and by some altera- 
tions on the machinery, especially the mules, which 
were ordered and approved of by the defender in terms 
of the con ti act, which required all the most recent 
improvements: Finds it proved that such alterations were 
frequently .ordered by Mr Crawford on behalf of the defender, 
and that the delay in furnishing and completing the ma- 
chinery, was partly owing to the materials lor making the 
mules not being ready sufficiently early to be put into them, 
and partly to strikes among their own workmen, and that 
delay as great as that ot the pursuer Craig's was not unusual 
in similar circumstances with Mr Houldsworth and other 
manufacturers of machinery : Finds that the pursuers, 
Craig &. Co., were wai-ned in the course of the correspond- 
ence, especiially by the letter of the defender of date 29th 
October, ISb'i, not to undertake what they could not execute 
within the fixed time, and that 2 per cent, per week from 
the cost pric3 would be exacted, if the machinery was nut 
completed within the stipulated time, and that both before 
the contract was entered into, while it was going on, and 
after it was completed: Finds that Craig & Co. in their 
leiers did not deny that the contracts were of the nature 
as stated by the defender, but protested that they would make 
every possible efibrt to get the machinery ready by t\w 
prescribed time, so as to render all questions as to penalties 
unnecessary: Finds that the pursuers when warned by the 
defender, that if the machinery was not furnished within 
the stipulated time, the 2 per cent, per week of penalty 
would be rigidly exacted, never hinted in the course of the 
correspondence, which was very frequent, that the penalties 
which Somerville warned them were running against them, 
were not due or exigible, but only craved indulgence for 
time in completing the machinery : Finds that in the course 
of the correspondence between the pirties some other 
contracts not gone into were proposed, and some of the 
letters refer to these inchoate unexecuted contract8,and others 
to such as were entered into and implemented : Finds that 
under the proof led by the defender, Somerville, he has 
by the evidence of himself and his manager, Crawford, and 
another party, Finlay, proved that the estimated amount of the 
actual trade damage sustained in the less of profit, from the 
delay which took plaoe in furnishing the machinery within 
the time stipulated, amount to several hundreds of pounds, 
Although they difier in the modes or principles adopted in 



estimating the amount of the damage : and that taking the 
average of their three estimates or statements of the loss, 
the same amount to i:057 13s. 4d. as shown in the account 
No. y. of the appendix to the accountant's report. No. 36 of 
process; Finds, in point of law, from these findings of 
facts, that although in general a proper penalty clause 
in a contract, imposing a penalty in case of non-perfor- 
mance of the obligation undertaken, does not in law impose 
an obligation to poy more than the actual damage sus- 
tained, the penalty as such, being thus restrictable by the 
Court, yet that upon a sound construction of the contract 
entered into between the parties in the present case, and 
under the authority of the recent decision of the Court in 
the case of Johnston v, Robertson, Ist March, 1801, Milne's 
Reports, vol. xxiii., p. 640, the stipulation made by the de- 
fender of a deduction from the cost of the machinery of 2 
per cent per week, for the whole period from the time when 
it was stipulated the machinery should be furnished, until 
it was delivered over and completed, in terms of the con- 
tract, is one of pactional damages agreed to by the parties, 
and not strictly speaking a penalty subject to modification 
by the Court : Finds, teperatim, that as the stipulation made 
by the defender for each deduction, in the event of the ma- 
chineiy not being completed within the stipulated time, 
was deemed material by the defender, and specially insisted 
upon under the contracts, and was, in itself, a reasonable 
and appropriate mode of enforcing the obligation to com- 
plete the machinery by the dates specified, and was propor- 
tionate to the loss that would be sustained by non-fulfilment 
of the contract, the same falls to be enforced in terminit, 
and without modification : Finds, therefore, that any inquiry 
orproofintotheamountof the actual damage or loss sust^ned 
by the defender, is^unnecessary and irrelevant, except in so far 
as it goes to show that the pactional damages specially stipu- 
lated for, were not excessive and unreasonable, or inappro- 
priate, to enforce due fulfilment of the contract, and as the 
amount of such damages has been fixed by the parties 
themselves, and is pars contraetuSt any modification thereof 
by ihe Court is excluded : Finds that as the account shewing 
the amount of penalties incurred for the undue delivery of 
the machinery, under the contracts of November and De- 
cember, 1853, annexed to the defences for Somerville to the 
original action, amounting in all to JS1081 12s. lid., and 
concluded for in the coimter action at his instance, is ad- 
mitted, or proved to be correct, t}<e defender Somerville is 
entitled, under the contracts, to the whole of said penalties, 
however large as contrasted with the price of the machineiy 
under said contract, which amounted in all to £1554 18s. : 
Finds that the causes assigned and lounded on by Craig & 
Co. for not furnishing the macliiuery within the time stip- 
ulated, even if relevant, in opposition to the terms of the 
written contracts between the panics, do not form a proper 
justification for the delay that took place, and are not suffi- 
cient to relieve Craig & Co. from their liability for the pen- 
altios which have been incurred, and are exigible under the 
contract, for such delay : Finds, in regard to the discount 
claimed by the defender Somerville, upon the payment 
made from time to time to account of the price of the ma- 
chinery, which discounts are claimed, amount, as shewn 
by the accountant's report, to £150 4s., that the defender is 
not entitled to take credit for such discounts, in respect (1) 
it has not been shown that the payments made were not 
due undei' the contracts, and were made by the defender 
without any mention or reservation of any claim for dis- 
couQt; and secondly, because Craig & Co. have not received 
payment of the whole price of the machinery upon which 
such discount is claimed or calculated, seeing Somerville 
claims, and has been found entitled under this judgment, 
to take credit for a large proportion thereof, viz. : — ^£1081 
128. lid., on account of penalties incurred in not complet- 
ing the machinery within the proper time; and it would be 
unjust to compel Craig & Co. to allow or pay a sum for dis- 
counts upon money which admittedly they never received, 
therefore disallows the sum claimed by Somerville for such 
discounts in toto: Finds tho party Somerville is farther 
entitled to the sum of £53 5s., being the admitted stim paid 
by him to the Anderston Foundry Company, as the patent 
premiums on some of the power looms supplied to lum by 
Craig & Co., which premiums were included in the price 
charged for the looms, with interest on said sum from 8th 
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Jane, 1850, as clumed in the relative action at Somerville's 
instance, for payment of said premiums: Finds, in the 
view of the cAse now taken, it is unnecessary to enter into 
consideration of the report by the accountant, and the 
objections and answers ior the parties respectively lodged 
against the principles adopted in said reports : Finds, 
therefore, upon the whole, in the conjoined actions, that 
under the findings and principles now laid down, Craig & 
Co. are entitled to a sum of £1106 17s. 3d., as the balance 
of the piice of the machinery famished to, and work done 
for the i)arty Somerville, being the amount sued for in 
the action at Craig & Co.'s instance against Somerville: 
but that against that sum the party Somerville is entitled, 
under the contracts between the parties, to take credit (1) 
for the sum of £10bl 12s. lid., being the amount of the 
stipulated deductions or penalties from the prices of the 
machinery, from failure, on the part of « Craig & Co., to 
lumish and complete the machinery within the time 
specified in the contracts, which amount was pleaded as 
a set off against Craig & Co.'s action, and forms part of 
the amount concluded for in the counter action at Somer- 
ville's instance, against Craig & Co.; and secondly, for the 
sum of £5S Ss., being the sum admitted to have been paid 
by Somerville to the Anderston Foundry Co., as the patent 
premiums due upon some of the power looms furnished by 
Craig & Co., and included in the price charged for said 
looms, said two sums amounting together to £1V6^ 178. 
lid., which more than extinguishes the sum sued for under 
Craig & Co.'s action, and leaves a balance due under the 
whole actions to the party Somerville of il'28 Os. 8d. 
Decerns, in favour of Somerville, against the party George 
Sherifi; the trustee on Craig & Co.'s estate, but that only as in 
a constitution for the said sum of ^8 Os. 8d., with interest 
thereon from Gth June, 18&U, as concluded for in the other 
action at Somerville's instance, and quoad uUra: Finds 
that the parties respectively are discharged of all claims 
which they mutually have against each other, hinc inde, and 
entitled to absolvitor under their mutual actions, and as- 
soilzies them from said respective actions accordingly, 
except to the extent of the sums before decerned for ; and 
upon the question of expenses : Finds the trustee on Craig 
& Co.'s estate entitled to half costs in the action at Craig & 
Co.'s instance, and in the counter one at Somerville's 
instance, down to the date of lodging the minute for Soin- 
erville. No. 14, on 14th December, 1855, but finds Som- 
erville entitled to half costs in the conjoined actions 
subsequent to that date, including the half costs of the 
action for the patent premiums, in respect on tho one 
hand the litigation between the parties after that date has 
related chiefly to the amount of penalties or deductions 
claimed under the contracts by Somerville to which he 
has been found entitled; and on the other hand, other 
claims were advanced for Somerville which have not been 
sustained, and considerable expense has been incurred in 
remits to the accountant, which have to a great extent 
proved useless ; appoints accounts of said expenses to be 
given in, and remits to the auditor to tax the same and to 
report, and allows the one account as taxed to be deducted 
from the other, alters the Interlocutor complained of ac- 
cordingly, and decerns. 

Note. — ^At the debate under the appeals before the 
sheritf, the trustee on Craig & Co.'s estate complained that 
under the proof led, when Somerville adduced the skilled 
evidence on his side to substantiate the actual trade da- 
mage and loss sustained by the machinery not being fur- 
nished in time, Craig & Co. were not allowed an opportunity 
of leading conjunct proof on their side. The Sheriflf can- 
not see that there is any well-founded ground for that 
complaint, and that even had it been material, any further 
proof could have been allowed. At the outset, both parties 
were allowed a proof of their several allegations, and each 
a conjunct probation. The party Somerville averred 
specially that he had sustained loss and damage to a large 
amount by non-completing of the machinery in time, and 
this formed the chief ground of his defence and counter- 
action, and therefore Craig & Co. should have anticipated 
proof upon that point Both parties led evidence at greot 
length, one of the diets lasting nine hours, longer than an 
ordinary jury trial, and every facility appears to have been 
given to Craig & Co. in leading their proof in chief, and 



also their conjunct proof, which alone extends to 47 pages, 
and they even got a prorogation after their proof was 
closed for examining the witness Whitesmith from America, 
after which circiimduction passed. 

As the case has now been decided by the SherifiT, how- 
ever, all such proof is immaterial, seeing his decision is 
not rested at all upon the testimony of the witnesses 
examined, as to the actual damage or trade loss said to 
Lave been sustained by Somerville from the machinery not 
being furnished in time, but on the amount specifically 
fixed by the parties themselves, under the contract, as 
regulating the extent of that; loss or damage. The party 
Somerville strongly founded at the debate upon various 
cases decided in the couits in England, in which it was 
ruled that agreed on penalties in the event of failure to 
implement a contract, how heavy or extravagant soever, ai*e 
to be regarded as the agreed on damages by the parties, 
and fall to be awarded without any modification whatever 
by the court, or inquiry as to how they arise. There were 
several Scotch cases, however, founded on by the other 
side, having an opposite tendency ; and however clear the 
case may be according to the law of England, the Sheriff 
would have had some difficulty in giving full effect to these 
decisions before the recent decision of the Second Division 
of the Court, in the case of Johnston v. Robertson, 1 March, 
I8dl. But not only does that case apply the English law 
under circumstances in many respects almost piecisely 
similar to those of the present, but the speeches of the 
judges, particularly those of the Lord Justice Clerk and 
Lord Cowan, distinctly recognise the principles laid down 
in the English decisions on the point, as regulating also 
the law of Scotland on the subject. It has always been a 
principle recognised in the Scotch law, that penalties in- 
serted in a contract to fortify &n obligation, ad factum pres- 
tandum, could not be made a foundation merely of a claim 
for damages, restricted to the amount of the proved loss, 
but that specific implement might also be enforced, if still 
prestable; and the case of Johnston above referred to 
establishes the principle that specific penalties intended to 
enforce the execution of a particular act or implement of a 
contract within a specified time, if clearly agreed to under 
I the contioct between the parties, and in themselves an 
appropriate mode of enforcing the contract, are due and 
exigible to the full amount, without modification by the 
court. The principle of this decision obviously is, that if 
the parties have deliberately, and with their eyes open 
agreed to certain specified penalties, in order to enforce the 
due performance of specified obligations in a particular 
time, the party coming under the obligation must either 
make it good or pay (he full amount of the stipulated and 
agreed ou penalties, and that a court of law in such case is 
bound to enforce payment of the penalty, if incurred, with- 
out modification. 



Act. A. Tonvo. 
J. L. Lakq. 



Alt, W. B. Faulds. 



13th August, 1861. 

SHERIFF COURT, PERTH. 

(Mb Shebuv Babclat.) 



C. W. L. Forbes v, Dundee & Perth, & Absrdeeh 
Junction Railway Coicpant. 

Railway Company — Special Contiuct — Through 
Contract — Damage — ^Act of Parliament, 17 d( 18 
Vic, 0. 31., sec. 7 — Delay in Transit— il Hail- 
way Company received goods at D. directed to B., 
but they were stopped at P., in consequence of a 
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misunderstanding with another Batltoay^ w.We M«pated that the contract was a through one from Dundee 



they remained from tAf 8/A or 9<& August tothel 6(A) 
uere then carted to thai other Bailwajf, and thence 
to their destination. In an action fur recover j^ of 
the charges for cartage, and loss and damage, — 
held (1), notwithstanding a notice on the hack of 
the receipt for the goods, unsigned by the consigner, 
there was no special contract; (2), the contract was 
a Hirough contract; and (3), the defenders were 
liable in real loss and damage only, no€ in conjt:c^ 
tural or consequential damage, 

Thb pursuer raised this aotion against the Dundee 
& Perth, & Aberdeen Junction Railway, f()r loss 
and damage sustained bj Lim in the detention of 
63 barrels of tar, iu the ciroumstances detailed in 
the following articulate Interlocutor bj the Sheriff* 
8ubstitate (Dr Barclay). — 

Having heard parties* procurators, and made ayizandum 
with the process and proofs : Finds, as mattert of fact, 
First, that, on the 8th August, 1859, there was given to 
the defenders at Dundee, by the pursuer's a^nts there, 83 
barrels of tar, to be conveyed tnence to Birnam, and for 
which the receipt note. No, 6 of process, was granted. 
Second, that the said casks, when so delivered (with one 
exception), were full of tar, and all of them, before delivery 
to the defenders, put in gt)od condition and fit for transit 
by rail. Third, the said casks were placed, part in each of 
two trucks, one of which arrived at rerth on the 8th, and 
the other on the 9th, August, and both were immediately, 
according to the usual course of traffic, placed on a siding 
set apart for goods to be forwardtsd to the north. Fourth, 
that in consequence of a dispute then existing between the 
Central Railway Company and the North-Eastem Railway 
Company, the said casks, instead of being immediately for- 
warded by rail from Perth to Birnam, were permitted to 
remain uncovered, and therefore exposed, in the said siding, 
from the time when so placed thereon until the 16th of Aug., 
when the defenders had them carted to the North-Eastern 
Kailway, and thence being conveyed over said rail, they 
arrived at Birnam, and were then delivered to carters em- 
ployed by the pursuer. Fifth, that, trusting to the usual 
course of transit, and in the proved urgency of the season, 
the pursuer sent carts to Birnam from Aberfeldy on the 
several days specified in the condescendence, and had also 
to send carts to farmers therein mentioned, who previously 
had been disappointed when they sent carts to Aberfeldy to 
rc-ceive certain portions of the said tar ; and the defenders, by 
minute No. 10, judicially admitted the charges for cartage 
were incurred by the pursuer, and are reasonable in amount, 
the same being £8 10s. Sixth, that the said casks, when 
delivered at Birnam, were in a bad state, and their contents 
had to a considerable extent leaked therefrom, and were in 
that state carted, with all proper care and stowage, to Aber- 
feldy, and suficred no additional injury on the road thither. 
Seventh, that on arrival at Abeifoldy, the casks were ex- 
amiued and found deficient, so that six casks had to be 
emptied to supply deficiencies, &nd about 40 other casks 
were sold at an undervalue because of a deficiency in their 
full quantity; and finds and assesses pursuer's duinages 
under this head at £8 : Finds, as matter of /aw— First, that 
the defenders, under their contract, were bound to deliver 
paid casks at lUruam in the usual course of transit, and ai-e 
not liberated from liability because of any fault in any other 
company in connection with them, reseiving any such 
claim of relief and defence thercagainst as accords with law ; 
Second, that the pursuer cannot recover fur conjectural and 
ci;ii8equential loss to his general business as a wool-mer- 
chant, in consequence of the said delay in delivery or de- 
ficiency in the contents of the said barrels. Aj)plying the 
law to the facts, ns so severally found, decerns for the said 
two sums of £8 10a and £8, being £16 lOs in all; assoilzies 
the defenders from the iurthcr conclusions of the action : 
Finds the pursuer entitled lo cxjHjnses; and remits the ac- 
count tliertxif to the auditor to tux. 
lsox£ The cttbc adinitti of liUlc difficulty. It cannot be 



to Birnam, from which the defenders are nowise relieved by 
any fault or negligence on the part of the companies in 
connection with the defenders, and for whom they had be- 
come bound as much as for themselves. There is no ques- 
tion but that the defenders* liabili^ terminated with deli- 
very at Birnam; but it is proved that the injury to the 
casks was received when exposed at the siding at Perth, 
and that no further iqjury was occasioned by the transit to 
Aberfeldy. It was unfortunate that the remedy at last re- 
sorted to of carting the casks from the one line to the other 
had not sooner been adopted. A point was taken as to the 
uimecessaxT repetition of the cartage to Birnam ; but the 
urgency of the season, and the entire good faith in doing 
so, entitled the pursjier to recover what was actual expen- 
diture. There appears no authority for awarding, over 
and above actual loss and damage, conjectural or conse- 
quential damage. 

The case "was appealed, and the Sheriff pronounced 
a Judgtneut affirming — adding the following 



Not*. — There can bo no doubt that the pursuer's tar was 
injured by long detention iu the transit, and that the de- 
fenders, as carriers, are liable for the loss thus sustained 
by the pursuer, unless the defenders are able to establish 
a special agreement relieving them from such liability. 
The defenders accordingly, at the debate, strongly relied 
on the special terms of the indorsation on the back of the 
receipt (2^0. 5) granted by the station-agent when the tar 
was delivered to them. That receipt, tnt^ aUa, hears, 
that the defenders shall not be liable for any loss or damage 
" by reason of delay in difspatch and transit, or otherwise." 
The Sheriff, at the debate, was rather impressed with the 
defenders' argument, thus raising a case of special agree- 
ment, excluding the common law liability of common 
carriers. But he is now satisfied that, whatever effect 
might be given to this, as evidence of a special contract re- 
lieving from the liabilities of common carriers, in the ordi- 
nary sense of carriers, such an agreement cannot receive 
effect as in a question with a railway company; for he finds 
that the Act 17 and 18 Vic, c. 31, or at least the 7th 
section of it, was passed just because it would be most 
hazardous to the interests of the public to allow railway 
companies, who have now the monopoly of traffic in most 
routes, to carry goods only on. such conditions as they 
themselves might think proper to make ; and it would also 
lead to much injustice ii a party should be held to assent 
to such conditions in respect of the delivery of a receipt 
with an indorsation thereon to which probably his attention 
was not specially called, 'i hat section, accordingly, pro- 
vides, that "no special contract between such company 
" and any other parties respecting the receiving, forwarding, 
" or delivering, of any animals, articles, goods, or things 
" as aforesaid, shall be binding upon or affect any such 
" party unless the same be signed by him, or by the person 
"delivering such animals, articles, goods, or things, re- 
" spectivcly." This is a conclusive answer to the defenders* 
argument, founded upon the terms of the receipt by the 
defenders' agent. Kven if an agi-cemcnt in the same terms 
as the indorsation had been signed by the party deliveii:ig 
the tar to the pursuer, it apiKiars that it might be held to 
be null and void, and cou(^ not be enforced unless the 
court should hold the conditions to be "just and reason- 
able." Rut there is no occasion to consider whether 
the terms of the agreement founded upon are "just and 
reasonable," because it was not signed by the pursuer's 
agent. All remedies competent to the defendei'S against 
other companies are not ail'ectcd by tliis judgment. 



Act, IIoBACB Sjleetb, 



Alt, Melvillb Jambbov. 
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12th August, 1861. 
SHERIFF COURT, PERTH. 



William Grant v. Willlih Bedford. 

BeleyaDcy — DefamalioxL — Om of a number of persons 
againti whom a charge of theft wets madet in a public 
newspaper, found eniitied to sue as an individual, and 
damages awarded, though iJie charge was made in 
mistake €U to the party, and was contradicted in the next 
paper. 

This was an action of damages founded on aparagragb 
in a Perth newspaper, which charged the workers of 
a public factory in Dundee, whilst on an excursion, 
with stealing knives and forks from the refreshment 
room at Perth. The particulars will be found de- 
tailed in the annexed Interlocutors. An objection to 
the competency of one of the workers prosecuting in- 
diyidually because of a general charge, was repelled 
by the Sherifis, and the relevancy sustained. 

Haying heard parties* procurators, and made ayizandum, 
•vnth the proofs and process: Finds that the article or 

Earagraph published in the defender's newspaper specially 
belled did contain a charge of theft against certain of the 
workers in a certain named factory who formed a party of 
excursionists from Dundee to Perth, on a particular day, and 
of which workers the pursuer was one and a foreman, and 
was also one and had some charge of the party who so 
yisited Perth: Finds that said article or paragraph was 
read and commented on by the workers in other public 
factories in Dundee and neighbourhood, and by them un- 
derstood to apply, and was applied, to the workers in the 
said named factory: Finds that the said charge was 
admittedly erroneous so far as the application thereof .to 
the said named factory and the workers therein ; and there- 
fore, and to that extent, was false and calumnious; and 
finds that the pursuer was within the class so charged and 
calumniated, and as such, the charge was individually un- 
derstood and applied to him by some of the general public : 
Finds that the matter of the paragraph was in substance 
true, but was erroneous in so far as it was directed against 
the workers in the said named factory, or any of their 
number : Finds that in the defender's newspaper of the 
following week another paragraph was inserted correcting 
the error in applying the delict to the workers in the said 
named factory, but no further or other apology to the 
workers themselves or tender of recompence was made be- 
fore the institution of the action or judicially since then : 
Finds that the pursuer has proved no special pecuniary 
damage : therefore on the whole circumstances, decerns for 
five pounds sterling as solatium: Finds the defender 
liable in expenses, of which allows an account to be given 
in, and remits the same to the Auditor to tax. 

NoTB. — ^The case is one of some nicety. Where there 
happily exists no censorship of the press, public safety and 
pnvate interest requires that journalists should be prevented 
from abusing their great liberty and influence, by under- 
taking the risk of whatever they publish, and be open to 
liability wherever wrong is done, and damage or injury 
sustained by any of the public. 

In the present case, the matter which formed the sub- 
stance of the objectionable paragraph was true, but a serious 
error was committed in its application to the supposed 
offenders. There was no obligation or duty on the defender 
to notice the fact at all. It was only his interest to cater 
for the public information news the most fresh, and perhaps 
all the better, the more extravagant and startling. It is 
said that, it was solely intended to lead, and did actually 
lead, to the discovery of the offenders, and restitution for the 
offence, but this is not a justification. Detection of crime 
is not any proper duty of the public press, though un- 
questionably it nas often been its indirect result. The legal 
privilege in such matters belongs to the known constituted 
anthontieB, and not to the unknown editors or conductors 



of newspapers. The "Hue and ery^* for offenders forms 
the subject of advertisements, and where the advertiser is 
given up, this may in general screen the publisher of the 
newspaper for an error therein. 

It was argued that the pursuer, because he could not, as 
a married man, be ranked in the class of " the few young 
men" specially referred to, he must therefore be classified 
with the majority of those on whose conduct an encomium 
was really pronounced in the objectionable paragraph. 
But this distinction is much tor) fine for practical purposes. 
It scarcely can be maintained that all young men are 
necessarily unmarried any more than, unfortunately for 
the interest of the commonwealth, it cannot be said that all 
of more mature age are in that happy state. "Few" and 
"many" are also very flexible terms, and the best answer 
is the fact that the pursuer felt himself within the paragraph , 
so did bis highly respectable employers, and above all, so 
did that hydra-headed monster — the general public— some of 
whose members saluted him on the public streets with the 
venr unpleasant question, "Who stole the knives and forks?" 

The pursuer, as a foreman, and as having a charge of the 
excursionists, was somewhat of a representative man ; and 
as such, must have all the more felt the stigma cast upon 
the whole body, and therefore he now stands forth as their 
champion and vindicator. 

There is, on the other hand, the total absence of any malice 
in getting up the article. An error in fact, which a more 
careful inquiry might have avoided, is all that can be charged 
against the newspaper. The pursuer fortunately did not 
lose his situation or suffer any pecuniary loss from the 
objectionable parasfraph. It is unfortunate that a more 
speedy and pointed retractation and apology had not been 
made directly to the body of workers, accompanied with 
some small tender of amends which very probably would 
have been accepted. The recantation did not of necessity 
appear for a week; and in the meantime, the first and erro- 
neous paragraph was copied into several papers of the 
locality, and apparently was read by those to whom it is 
proved the antidote never reached — so much easier is it to 
I propagate scandal than to spread truth 
.1 This action is not to punitih the editor or proprietor of 
the newspaper for the ends of public justice ; neither is it to 
vindicate private character, for that was publicly done 
before the action was instituted. It is solely to compensate 
the pursuer fur the wrong he suffered. He has proved no 
special damage ; but solatium is due for wounded feelings. 
But then the aspersion was widely spread amongst, and 
shared by, a large section of men similarly situated. It 
wanted, therefore, that individuality which could fix itself on 
any one to the exclusion of another. On the whole, the Sheriff- 
Substitute considers that the ends of justice is satisfied by 
the nominal sum of damages which, in addition to costs, 
will become no trifling lesson to the conductors of the press 
to study strict accuracy in all that concerns private char> 
actcr and personal feelings. 

Accusations of moral delict are*a1l the more serious when 
directed against the working classes, whose character is 
their only capital in life, and roust therefore be anxiously 
guarded by law from unjust attacks from whatever quarter 
these come. The more rrspectable, and generally accurate, 
the organ (and the defender's paper undoubtedly and 
deservedly is of that class) all the more reliable and 
dangerous such charts must be, and the corresponding 
amount of injury inflicted on the feelings of those whobe 
character is made the subject of animadversion. 

This Interlocutor was appealed; and parties* 
procurators haying been heard, the Sheriff (Gordon) 
pronounced the following judgment: — 

The Sheriff having heard parties on the defender's appeal, 
and made avizandum with, and considered the process, 
dismisses the appeal, affirms the Interlocutor appealed from, 
with the addition of the words "damages and^ which are 
to be held as inserted before the word "solatium" ui said 
Interlocutor, and decerns. 

Note. — The Sheriflf concurs generally in the note appen- 
ded to the Interlocutor appealed from. It is not neces- 
sary to prove in such cases that the person who has mads 
the false charge really intended to hurt the particular indi- 



SHEEIPF COUST REPORTS. 



lor 



vidaal who seeks redress. It is sufficient if the charge has 
been expressed in such terms — ^loose it may be — as reason- 
ably to produce in the minds of those who read or hear ^e 
charge the belief that it applies to that party. 

The pursuer's employer says, that the pursuer is one of the 
young men in his woru, and tnat the paragraph in question 
led him to look with suspicion on all tne youne men, includ- 
ing the pursuer, to whom he held the paragraph as applying; 
and the more so, as he had a charge of the otner young men 
who went on the excursion. It also appears that persons 
in the public streets called after the pursuer in terms im- 
plying that he had committed theft: there is therefore no 
doubt that the charge of theft was one which was held by 
others to apply to the pursuer, and the charge remained un- 
contradicted for several da^s. 

It is true, that no special pecuniary damage has been 
proved, and that the decision of the cause is not to be held 
as imputing any moral blame to the defender ; but as the 
consequence of his having published a paragraph founded 
upon erroneous information. It is in accordance with legal 
principle, and with equity, that one whose negligence has 
caused injury to another should suffer rather than that the 
other who has been injured without any fault of his own 
should be without redress. It is true that in prosecutions 
in the Criminal Court (and it may have been in the Con- 
sistorial Court — where prosecutions used to be raised on 
account of verbal injuries advindietam pubficam) it is neces- 
sary to prove circumstances from which malice can be iD> 
ferred. But in the Civil Court, the injury done to another 
by a statement asserting that he has been guilty of a crime 
may be made the subject of an action, even w!iere the 
statement has been made in ^ood faith, if made falsely; 
that is to say if the statement is not true. The distinction 
between the criminal and civil process seems to be coiTectly 
stated by Baron Hume in his Commentaries, vol. i., p. 342, 
where he says — "And in general, the criminal is herein 
" distinguished from Ihe civil process that, to warrant the 
"inflicting of any punishment the animus ivjuriandi or 
"special malice of the act must be shewn, whereas mere 
" pertulance or indUcretion may be the just ground of an 
*' award for the reparation of damage though the parties are 
" not even known to each other if the things said are 
" naturally and in themselves of an injurious tendency." 
See also Milroy, 28th January, 1763 ; V. Brown's Suppt., p. 
575. The case of Craig v. Hunter & Co., 29th June, 1809, 
appears to be modified by the case of Reid, 27th February, 
1852, where damages were found due under circumstances 
somewhat similar to the present. Lord Fullarton said — 
"As to the notion that a party in the situation of the pursuer 
" must prove special damage, if by that means some special 
" amount of loss in pounds shillings and pence, it seems to 
" me utterly unadjustable. That would go the length of de- 
" fending the proprietor of a newspaper from all claims of 
" damage in announcing the bankruptcy of a trader unless 
"that trader can prove special damage. The answer is 
"obvious. Proof of special damage may, of course, increase 
" the amount of the injured party's claim. But the false 
" announceme;it of the bankruptcy of a trader, or indeed of 
" anybody, is obviously in itself a ground of action, and 
" the foundation of a claim of damage, the amount, of 
" course, to be left to the jury or the court acting as a jury in 
' ' disposing of the claim. ' ' 

In the present case, in addition to the injury to his 
feelings which the pursuer was subjected to— for sometime 
he was exposed to the suspicion of his employer, and sub- 
jected to insults on the public streets — in consequence of 
the publication of this paragraph by the defender, which it 
has been proved was held to apply to the pursuer, and the 
pursuer must have incurred some expense in seeking 
redress in the manner explained in the proof before the case 
came into court, the award of £5, in the circumstances, 
appears a moderate award. 

Act. HxvoBT. AU, Habtih. 



IdTH AUOUST, 1861. 

SHERIFF COURT, GREENOCK. 
(Mn SHEKiFr Tenhent.) 

Martih v. Dunlop & Wtlie. 

Jurisdiction — Maritime — Forum Compeieris — 1 Wm., 4, 
c. 69, 1 and 2 Yic, c. 119. — The master of a ship was 
engaged by one of ihe owners at a place in one county , 
where also {hehusinessof the shipwasc^nduded^ the other 
owner residing in a different county. The master 
having brought an action for wages against both 
owners in the court of the county where the contract 
had been made^ held that though ihe action was pro- 
perly maritime^ the Sheriff Court was not the competent 
forum, ihe defendsrs being resident in different juris- 
dictions. 

The pursuer, Martin, was engaged as master of a 
ship by the defender, Dunlop, who ivas only part 
owner, the other defender, Wylie, being the other 
o^ner. Dunlop was resident in Greenock, from 
which port the vessel traded, and he managed the 
business as ship's husband there. Wylie, the other 
owner, resided in Glasgow. The action was laid 
j ointly and severally. The defender pleaded that 
one of them being resident in Glasgow, .in another 
jurisdiction, he wfis not amenable to the jurisdic- 
tion of the Sheriff of Renfrewshire; and if the action 
was bad as to one of the defenders, from the form 
of the summons, the action fell to be dismissed as to 
both. 

Parties having been heard on the preliminary 
pleas, the Sheriff-Substitute sustained both those 
quoted, and dismissed the action with expenses, 
adding the following — 

Note. — A preliminary plea is stated to this action, that the 
defender Wyllie, one of the owners of the ship, being resi- 
dent in Glasgow, is not amenable to the jurisdiction of the 
Sheriff of Renfrewshire. It appears to be plain that he could 
not be competently called in this Court in a suit relating 
to the Sheriff's ordinary jurisdiction, but the distinction is 
made that this being a maritime cause, he can be made a 
party to it in virtue of the Sheriff's Admiralty jurisdiction, 
which is more extensive than his jurisdiction in ordinary 
causes. It appears to the Sherifif-Substitute that the terms 
of the statute (William IV., c. 69, s. 21, 22) will not sanction 
this interpretation being put upon it. The jurisdiction 
which is there conferred upon the Sheriff is to be exercised 
" within their respective sheriffdoms," words which would 
appear to moan that it is to be exercised in regard to per- 
sons over whom he already possesses jurisdiction. An ex- 
tension of that jurisdiction is given to him in the case of 
" persons residing furth of Scotland," but it cannot be con- 
tended that a party resident in an adjoining county falls under 
this expression. If the matter admitted of any doubt upon 
this statute the subsequent Act of 1 &>2 Vic, c. 119, s. 21, 
appears to remove it. It enacts that the above statute shall 
be construed to mean that the powers of the former Court 
of Admiralty should be competent to the Sheriffs, " pro- 
" viled that the defender shall, upon an^ legal ground of 
"jurisdiction, be amenable to the jurisdiction of the She- 
" riff" before whom proceediugs may be raised. It does not 
appear that the defender, Wyllie, is ameuable to this Court 
upon any leral g^und of jurisdiction. It has been con- 
tended that there is a jurisdiction ratUme eontraetiu. The 
pursuer avers that the engagement to act as master was 
made in Greenock ; that all business of the ship was trans- 
acted there by the other defender as ship's-husband, and 
that the directions to remain in charge of the cargo in Lne- 
land were also issued from Greenock. Aa the record is not 
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closed, the pursuer would be entitled to put these ayerments 
on record, and the ShcrifT-Sabstitute assumes them as if 
this were the case. But he is not able to oome to the con- 
clusioa that they amount to a case of jurisdiction raiione 
eofUraetut, In no view was the contract to be carried out 
in Greenock. As regards the engagement to act as master, 
although Dunlop, the shipVhusband, and the pursuer might 
hare both been there when it was made, it was to be 
fulfilled, not in Gieenock, but on the high seas and in 
foreign ports. And, in so far as relates to the alleged agree- 
ment to superintend the collection of the cargo in Ireland, 
only Dunlop was in Greenock, and all that can be said in 
regard to this part of the agreement is that Greenock was 
the place from which the instructions to look after the cargo 
issued. In the form in which tho action is libelled, con- 
cluding against both defenders, jointly and separately, it 
would rather appear that if the action falls as to one, it 
must fall as to both. This will not haye the effect of de- 
priving the pursuer of his remedy, as there is a competent 
/arum to which it is in his power to call both defenders. 

The pursuer appealed; and the Sheriff baying 
heard parties' procurators, adhered to the Sheriff 
Substitute's Interlocutor, atid added the following — 

NoTS. — ^Had it not been for the urgency with which the 
pursuer's appeal was maintained, and that the question 
now far the circumstance of the action beinc of a maritime 
nature requires that it should be dealt ^ith differently from 
any ordinary action not of such a nature, is one of impor- 
tance in a community such as that of Greenock, the Sheriff 
would haye had little hesitation in at once, on the conclu- 
sion of the argument, adhering to the Interlocutor appealed 
against. An examination of the aulJiorities has connrmed 
the Sheriff in his first impression that the Sheriff-Substi- 
tute's Interlocutor is well founded. The fact, assuming it 
to be so, of the contract in question haying been made in 



ceeding along the turnpike road, from Tormnoe to 
Campsie, which crosses the Edinburgh and Glasgo^r 
Railwaj at Muokroft, and in crossing the railway 
there, the cart was suddenly turned to the side 
where the pursuer was, and he was jammed between 
the cart and the gate post, by which his body w^ s 
alleged to liare been severely crushed and bruised ; 
had in consequence been confined for a considerablo 
time to bed, had lofst his business, and had beea 
rendered unable to work for the support of himself 
and family. The proximate causes of the inj ury wera 
alleged to be that the rails at the crossing of Muck- 
roft were either above the leyel.of the road, or tho 
spaces between and outside them had been allowed 
to fall away, or sink below their level, and had tbn9 
rendered the passage of carts and carriages difficult 
and dangerous; that the gate, which consisted of 
two leaves, had only been half opened by the gate- 
keeper, and the space was thus so narrowed as to 
embarrass the pursuer : that the gate-keeper bad 
also alarmed the pursuer by calling out that there 
was a train coming, which was not the case, as ten 
minutes elapsed before one came; and when the pur« 
suer attempted to^ lead his horse over the croasing, 
the one wheel having been checked by the rail, the 
cart was swayed round, and he was jammed between 
it and the gate-po&t. 

The pursuer, in March, 1859, raised this setion 
of damages against the Edinburgh and Glasgow 



Greenock, is not enough f>«r««, to constitute jurisdiction in Tj^. I „^„ *V« ..-.-?- ^ i j- r nKt\/\ i. ^^ 

the Court there, as exemplified in the case of M'Eachem v. Railway Company, Oiucludrng for £500 sterling. 



MTherson and M'Lachlan, 3d July, 1824—3 Sh, 211 : And 
if the Sheriff be right in this, it necessarily follows, legard 



for loss, injury, and damage sustained by him, in 
consequence of the injuries inflicted ou him. The 



be " amenable to th^ jurisdiction of the Sheriff," upon some 
"legal ground of junsdiction," that the action in the pre- 
sent instance is not competent in this court in respect that 
one of tho defenders is not amenable to the jurisdiction of 
the Sheriff on the ground of domicil, or any other ^ound 
recognised and established in law. The Sheriff is also 
satisfied .that the action, considering the manner in which 
it is laid, tho summons libelled, and whole statements of 
the pursuer are made, cannot be sustained aeainst one of 
the acfenders while it is dismissed as to the otiier. 

Act. U. & S. Nbill. Alt. John M'Douoall. 



being had to section 21 of 1 and 2 Vict., c. 119, hy which it j record was made up by condescendence and defences. 

IS enacted that, m order to constitute jurisdiction in the J rpi ^ A^e^^^^ -,«J« a :«i au^* au -i j i 

Sheriff Couit, even in a maritime cause, the defender must ^he defence was a denial that the rails and road 
" — -- were m the state alleged by the pursuer, and that the 

accident was caused by his own incompetency, 
recklessness, and want of due care and caution; and 
it was pleaded infer alia, (2), the pursuer having met 
with the accident from his own incompetency, reck- 
lessness, and want of due care and caution ; and tho 
cause being attributable to himself and his horse, 
and there being no nsponsibility on the part of the 
defenders, or ground for inferring liability against 
them, they were entitled to absolvitor with expenses; 
(3), the pursuer being himself chiefly or jartly to 
blame, the defenders were entitled to be nssuilzied. 

A proof was then allowed to both parties, whicli 
having been led at great length, the bheriff-Substi- 
tute pronoimoed this Interlocutor^ which has been 
acquiesced in by both parties : — 

Having heard parties* procurators and thereafter made 
avizandum with tlio ])ioot', productiouR, and whole process, 
and having of this date allowed uf mutual consent, a print- 
ed copy uf the *' Ilules and IlegulatiunH to be observed by 
" the officers and men " in the defenders' service to Ijo 



23d August, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Bell.) 

James Robertson v. The Edixbueoq and Glasgow 

Railway Compahy. 



received into process: Finds that the defenders' railway 
Damages — Compensation. — Circumstances in, which held crosses the turnpike road from Torraiieo to Camphic, on .i 
(hy the Sheriff- Substitute and acquiesced in), that a < level at or near a place calK-d iluckcroft, and there aro 



Hail way Company was liable in damages^ for injuries 
sustaincfi cU a level crossing, in consequence (1), of an 
inequality of the rails and the road, and (2), the gate- 
way having been carelessly attended by the gate-keeper. 

Th i pursuer, who was a wriglit and wood -merchant 
at Toriaiico of Camj sie, was, in October, 18«)8, in 



foklinjj gutes, each consisting of two leaves, ou each a'uL' of 
said erossinv', uuder the charge of a gatenian, in the do- 
fendcra* employment : Finds that on the 2d October, 18.'/i, 
the pursuer, who is a wright and wood merchant, was juo- 
ceediug with his own horse and cart by tlio said tuin|iil;a 
road, from Leunoxtown to Torrance : Finds that tlic cart, 
iueludlng the wheels, was G feet broad, and there was a 
logof wocdon it which lay angled across, witli each it«d 



charge of a horse and curt leaded with wood, pro- '. pivjccting a Uttic beyond iha wheels, so that the breadth 
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oconpied in all bj the cart and its load was about seren 
feet : Finds tbat on approaohing the level crossing, the 
defenders' gate- man opened the east leaf, or onehalf of each 
gate, to allow the parsner's cart and horse to pass over the 
raiUay: Finds that the breadth of each leaf of the gate is 
eleven feet eleven inches and a half, and the entire breads 
of the whole gate is twenry.three feet eleven inches: 
Finds that the pnrsaer, having bronght his horse and cart 
upon the railway by the space open for him, got them 
across the first line of railway; bnt one or both of the cart 
wheels canght upon one of the rails of the second line, and 
the horse stopped in oonseqaeoce : Find that the pursuer 
was at this time at his horse's head on the near nide, with 
the reins in his hand ; and the witness, William Oall, who 
was walking behind the cart, advanced to the off-wheel to 
give it a lift, when the gate-keeper called oat that a train 
was coming, wherenpon the pursuer moved backwards 
towards the near wlieel, and at the ssme time called to his 
horse to move on, which the animal did, but the cart was 
drawn obliquely toward the east side, in consequence of 
which, the space being narrow, the pursuer was jammed up 
between the cart and the gate post on tbat side, and his 
body was severely crushed and bruized, and several of his 
ribs were fractured: Finds that in consequence of the 
injuries so received the pursuer was for sometime in a very 
dangerous state, and was confined to bed for about three 
months, and was not able to leave the house for about six 
months more, and he never thoroughly recovered his former 
health and strength, and his business fell greatly off from 
his inability to attend to it : Finds that the pursuer claims 
damages from the defenders, Jintt on the ground that the 
level crossing was not properly constructed so as to permit 
cf the safe transit of loaded vehicles, and that there were 
hollows or inequalities arising from disrepnir or want of 
proper metalling; and, ieeond^ that no adequate passage 
was afforded by opening only one half of the folding gates, 
and that he was in consequence forced to pass nearer the 
post against which he whs ciushed than would othennse 
have been necessary: Finds as regards the fiist of said 
grounds that the pursuer has proved that the line of rail 
was from an inch to two inches higher than the roadway or 
rhetal thereon, and that there was thus a slight obstruction 
offered to the wheels of carriages which produced a certain 
amount of jerking or jolting in passing over : Finds that 
this is scarcely to be avoided at any level crossing of the 
scrae sort, and the pursuer has failed to prove that there 
was anything radically faulty or defective in the construc- 
tion of the ciossing, or that it was in any undue state of 
disrepair: Hnds as regards the second ground of damage, 
tbat it is of a more serious character, especially when taken 
in connection with the fact that, under any circumstances, 
the wheels of vehicles were apt to be checked or jerked in 
crossing the rails : Finds that, considering that the said 
rails presented a certain obstruction to the use of a public 
turnpike road, it was the duty of the defenders to take c^ure 
that no further and unnecessnry inconvenience cr obstruc- 
tion should be suffered by the public, and at all times to luy 
open for the passage of vehicles the full breadth of ^3 feet 
11 inches instead of only the half breadth of 11 feet 11| 
inches : Finds farther, that on the occasion in question, the 
defenders' gate-keeper not only opened merely one half of 
the gate, but when he saw the check which the pursuer's 
cart had received, unnecessarily precipitated the pursuer's 
movements, and as the pursuer has deponed, "put him into 
a little excitement" by calling out that a train was coming, 
which, in point of fact, was not the case: finds that the 
pursuer has also deponed, that if the entire gate had been 
open, he would have crossed without any risk of the 
casualty toking place; and this stands to reason, because 
he would then have been able to keep the middle of the 
roadway, and even although the cart had swung a little to 
a side, would not have been in any danger ; whereas^ in 
consequence of only the east half of the gato being opened, 
he had to draw his cart and horse off from the centre of the 
road and keep close to the side : Finds that this is made 
more apparent by the fuct which the proof establishes, thot 
after the accident the said >\'iili;ini Gull backed the cart and 
liurse over the rails and through the gale again, and that 
the entire gate being then opcnod, he re-crossed the rails 
without difficulty: Therefore, and under reference to the 
annexed note, finds the defenders liable to the pursuer in 



damages in respect of the above culpa or neglect, and in the 
whole circumstances, assesses the damages at one hundred 
pounds sterling: Finds the defenders liable iu expenses, 
allows an account thereof to be given in, and remits the 
same to the auditor to tax and report, and decerns. 

NoTS.— -This case is not without nicety, and has received 
the fullest attention which the Sheriff-Substitute could 
bestow upon it. Had the pursuer's claim rested simply on 
the imperfection in the construction or state of repair of 
the crossing, it could hardly have been sustained ; but as 
the rails unquestionably offered a certain obstruction to the 
traffic on the public road, every possible facility should have 
been afforded to diminish the inconvenience. The defend- 
ers' own witness, John Semple, carrier, has deponed — 
** The rails are a little above the level of the road, and thus 
"cause a jerk to a heavy cart. My cart was checked 
'*more or less every time it crossed, but never stopped. 
" V\ ith a nervous horse, I would rather have all the gate 
"open than only one half." There is also abundant evi- 
dence that the opening only one half of the gate — which 
seems to have been the gate-keeper's general practice — 
was attended with inconvenience and risk, and elicited 
remarks from those using the crossing. 'The defenders' 
Act, No. 0/2, gives them a power to take their rails across 
the road on a level, but the power is subject to the provi- 
aions of the Railway Clauses Consolidation Act (8 & Vic, 
cap. 83, sec. 40), under which they are bound to maintain 
good and EufHcient gates on each side of the railway where 
it oommunicates with the road, and to "employ proper 
"persons to open and shut such gates; " and to keep them 
" constantly closed across such road on both sides of the 
railway, " except during the time when hone, eatdet carte, or 
" carriagee patting along the tame, §haU have to crott iueh 
** railway*' This exception dearly implies that when ' 
traffic is crossing the gates must be fully open. The same 
thing is implied in the defenders' own ** Regulations for 
" Gatemen at I^vel Crossings," the second regulation being 
— ** The gates must always be kept closed across a road, 
" except when required to be opened to aUow the railway to 
*' be patted," Now the defenders' gate-keeper, James Scott, 
admits that when he saw the pursuer coming with his cart 
and horse, he opened only " one half of each gate," and that 
a clear space of only between 11 and 13 feet was thus left. 
It was pleaded for the defenders, that if the pursuer wished 
both leaves to be opened, he had himself to blame for if he 
did not ask .for it. But in the first place, the gate-keeper 
states that he told the pursuer to make haste as there was 
not much time to spare, which might muke him content to 
avail himself of the half gate ; and in the next place, it is 
no defence, where a thing required to be done either at 
common law or by statute is not done, that the party injured 
in consequence did not ask it specially to be done. This 
wos expressly held in the recent English case, Marpell v. 
The South Wales Railway Co., July 0, I860, Jurist, vol. 7, 
p. 240. It is also an unfavourable circumstance for the 
defenders, that when the gateman saw that the pursuer's 
cart was stopped, he alarmed him by crying out that a train 
was coming, and may have thus induced him to act in a 
way he would not otherwise have done. The alarm was un- 
necessary, as the gateman himself admits that a train was 
not due' for ten minutes; and the witness, Elizabeth 
Downie or Stirling, states that a train did not pass till 
about half an hoar after the pursuer was hurt. As to the 
evidence which has been led with the view of shewing that 
the pursuer's horse was not a good one, it is enough to 
remark, that it does not affect the case. The horse was 
sufficiently good for all ordinary purposes, and the check 
which the loaded cart received from the line of rail accounts 
for the stoppage, which might have happened with almost 
any horse drawing a lond. The pursuer's horse was able 
for its work, for it took the cart and log of wood home after 
the accident. In conclusion, it is worthy of remark that, 
since the accident, the defenders' seem indirectly to have 
acknowledged their former error by now causing the gates 
to bo entiiely opened for the passing of traffic; and the 
present decision ^vill not bo unproductive of benefit to al 
parties if it tends to enforce the necessity of this course 
beint,' adopted at all level crossings. 

Act J. L. Lano. Alt, Baknatynes & Kiukwood. 
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Sd SEFTEliBBB, 1861. 

SHERIFF COURT, GLASGOW. 
(Mr Sheriff Morbibov.) 



John Lang, Writer in Glasgow, Procurator-Fiscal of 
the Burgh of Glasgow, r. John G. Campbell & 
CoHFANT, Silk Spinners, Glasgow. 

Smoke Nuisance Act, 20 & 21 Via, o. 73, sec. 3 — 
Lord Advocate, concurrence of. — h theconcurrence 
of the Lord Advocate under section 3rd of the Smoke 
Nuisance Act, 20 ^ 21 Vic., c. 23, suficiently 
adhibited by his clerk signing for him, the Advocate 
himself not having seen the petition ? 

This was a petition by Mr Lang, as the "local 
authority" for Glasgow, under the Act 20 & 21 
Yia, a 73^ setting forth that the defenders were 
guilty of a contravention of the statute, and craving 
the penalties on conviction. 

Appearance was made for the defenders, and 
defences were stated. The preliminary defence 
was — ^The petition is incompetent for want of the 
concurrence of the Lord Advocate, which is not 
duly adhibited thereto. 

The third section of the Act 20 & 21 Yic, c. 73, 
is in these terms : — 

'* Provided always that no complaint shall be 
'^brought against any person for the recovery of 
"any penalty under this Act, except by the 
" local authority, or by the owner or occupier of 
" premises with reference to which the furnace is 
'* so situated as to create an annoyance to the occu- 
'^ piers of such premises ; and in either case, with 
** the concurrence of the Lord Advocate." 

The form of concuri*ence given was as follows: — 



u 



Edinburgh, fourteenth May, Eijxhteen hnndred and 
" 8ixty.one.--G rants concnrrenoo for ] ler Ufljesty'a Advocate 
*' to the foregoiug petition. 

*'JonN Adams, Jun." 

The record having been closed, and parties heard, 
the Sheriif-Substitute pronounced the following 
Interlocutor: — 

The SheriflTSnhHtitate having heard partios' procurators 
upon the petition and nnswerK, in respect tlint it doos not 
appear that the petition is presented to tlio (^nurt with con. 
currence of the I^ord Advocate, as required by the statute, 
the only concurrence b<nng that of John Adams, junior, who 
docs not set forth that ho holds any authority from tlie Lord 
Advocate to grant his concurrence— sustains tlie prelimi- 
nary defence, dismisses the petition, but finds no expenses 
due. 

Note.— The statute requires thnt no complaint under it 
shall '* be brought," unless " with tho cnneurrence of the 
"Lord Advocate." In tho presiint case, tlierc is not a 
literal compliance with tlie statute, nor is thero tho con. 
currence of any public oflicer, such ns Advocnto-Deputc, 
who is sworn in to assist tho Lord Advocate in tho perform- 
ance of his multifarious duties. A private individual, nn- 
known to the public, but snid to he the Lord Advocate's 
clerk, grants his own concurrcnco "for Her Majesty's 
Advocate," and he does not even allege that he acts by the 
Lord Advocate's authority. While tho statute obvionsly 
contemplates that the prosecution for penalties, which is 
the object of the present complaint, sli nil havo tho previous 
aanction of a legal oflicer of the Crown, a step wliich is 
attended with considerable expense, there is substituted 



(if the present ooDeorrenoe were sustained as good) a mere 
statement by a purty who may not belong to any legal 
bi anch of the profession, that the local authority who prose- 
cutes has his concurrence for this prosecution. The 
Sheriff'Substitnte disposes of this case on the ground that 
Mr Adam's docquet does not set forth that he acts by the 
Lord Advocate's authority; but he also thinks it matter of 
Kcrious doubt whether any concurrence but that of the Lord 
Advocate himself, or of one of his deputes (which can be as 
easily got as that of his clerk) ought to be sustained as a 
bufficient compliance with the intentions of the lejgislature. 

Act. Pasty. Alt, Tboxab Stout. 



6th SEFTEllBBRy 1861. 

SHERIFF COURT, PERTH. 
(Mr Sheriff Barclay.) 



David Caw, Petitioner. 

Bankrupt— Discharge— Report of Trustee. — After 
tlie lapse of two years a Bankrupt presented a 
petition for discliarge, without composition, A 
report by the trustee was produced, but it was 
unfavourable, and the Sherif'Sidfstitute refused tlie 
prayer of t/ie petition. On appeal, the Lord-Ordi' 
nary {Benliolm) recalled the Sheriffs Interlocutor^ 
but refuud tite prayer of the petitiony in hoc statu, 
and adiiertd, quoad ultra. 

Thb bankrupt, David Caw, presented a petition to 
the Sheriff of Perth, under the 146th section of the 
Bankrupt Act of 1856, craving to be discharged 
without composition, in respect of the lapse of two 
years from tho dato of his sequestration. The 
Sheriff-Substitute, (Dr Harclay,) after hearing, pro- 
noimoed this Interlocutor: — 

Having heard parties' procurators and made avizandum 
with the cause, Finds that the present application is founded 
on the UOtli section of tlie Bankruptcy Scotland Act, 185G: 
rinds that by that section it is provided that " it shall not 
" be competent for tho btinkrupt to present a petition for 
" his discharge, or to obtain any consent of any creditor to 
" huch discharge, until tho truhtce shall have prepared a 
" report with regard to tho conduct of the bankrupt, and as 
" to how far ho has complied with the provisions of this 
** Act, and in particular, whether tho bankrupt has made a 
*' fair discovery aud surrender of his estate, and whether he 
*' has attended the divts of exnminution, and whether he 
" has been guilty of any collusion, and whether his bank. 
" ruptcy has arisen from innocent tnisfortunes or losses in 
"business, or from culpable and undue conduct:" Finds 
thul the trustee in thu sequestration of the petitioner's 
estate reports that '* ho bcliovos that tho said David Caw 
** has made a fair discovery and suiTcnder of his estate, and 
** of the estate of the company, as an individual, and as 
*' sole partner thereof, tliat he has attended the diels of ex- 
*' aniinaiion, and has not, as fur as known to the trustee, 
« been guilty of any cullnsion. But, as he has not shewn 
"either losses or mislortunes, tho trustee cannot report 
" that the bankruptcy has arisen from innocent misfortunes, 
"nor from losses in bUKine^s, and not from culpable and 
" undue conduct." Finds therefore that tho petitioner, in the 
absence of such report as has been h*fld to be set foiih in 
tho said recited clauses, is not entitled to his discharge, in 
opposition to the objections of certain of his creditors. 
Therefore refuses the pmycr of tlie petition. Finds the 
pi>titioner liable in expenses, and remits the account ihereof 
to thu auditor to tax, and decerns. 
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Note-— The Sheriff-Snbstitote has giyen the matter mvch 
and anxious consideration, and he has foand it far from 
being free of diiBoalty. 

The question resolves itself into this :— does the obtain* 
ing of a discharge bj a bankmpt, wt<Aout a composition, 
though it may be with consent of creditors, depend cAuoluUlp 
on the fact of a tmstee giving a report ajfirmntivelif in favour 
of the bankrupt on certdn points specified in the statate ? 

Looking at the statote itself there appears considerable 
weight in the petitioner's argument that the statute, in this 
matter, confers no such irresponsible and absolate power to 
the trustee. 

A bankrupt, under the statute, may obtain a discharge on 
a composition at three different stages of the sequestration 
process, with consent of a certain amount of the creditors, 
in number and value, tbe standard of both declining with 
the progress of time, (sees. 137 to 141, inclusive.) Under 
these sections, though non-consenting creditors are entitled 
to appear and object, yet no certificate of approbation of the 
bankrupt's conduct is required from the trustee. 

A bankrupt may also be dischorged without any compos- 
ition, on obtaining the consent of a certain amount of cred- 
itors, in number and value, the standard of both declining 
with the progress of time, (sec. 116.) 

After two years from the first deliverance on the seques. 
tration, an application may be made for discharge without 
any consent of creditors. The clause as to the trustee's 
report is alike spplicable to a discharge with consent of the 
creditors, as loithotit such consent. 

This is a most important element in the question. There 
are two provisions attached to the bankrupt's discharge 
without composition. First, "that no discharge sball be 
*' granted to the bsnkrupt where, under the provisions of 
" this Act, he is only entitled to apply for decree of cessio." 
This leads to the 106th section of the Act, but which has 
no application to the present discussion. 

But the distinction between the two clauses is significant. 
The one above referred to provides that *' no discharge shall 
" be granted,'* The clause following, which regulates the 
present question, declares that " it shall not be competent 
*' for the bankrupt to present a petition for his discharge 
" until the trustee shall have prepared a report." Let it be 
here observed — 1st, it is not said .that the report shall be 
produced with the petition, but only prepared at its date, and 
lodged during the proceedings. 

2d. — ^The trustee is required to report alternatively, 
(" whether,") on certaih points. It is nowhere said that 
the petition for discharge shall not be competent, or the 
discharge granted, unless the repoi*t he favourable in all its 
points to the bankrupt. 

3d. — ^If it be not comjr.etent even to. present the petition, 
then the Clerk of Court would be made the judge of its 
competency. 

•1th. — Even where a report is granted, the trustee is 
recognised as a party, as well as creditors who may appear 
and object to the discharge, which is inconsistent with his 
having the power to withhold it by refusing a favourable 
certificate. 

From all these circnmstancea were the Sheriff-Substitute 
left to judge on the statute alone, he would have felt reluc- 
tance in holding that a trustee has thus the absolute power 
to withhold the bankrupt's discharge, and that even though 
the statutory number, nay, though the whole of the credi- 
tors, were consenting. 

This is a despotic power which it is scarcely possible to 
suppose the statute intended to vest in one person, and 
where he (as is alleged in this case) may have a motive to 
shield himself, by debarring the bankrupt from his dis- 
charge. The only remedy in that view would be to have 
the trustee removed and another elected in his room. The 
Sheriff-Substitute would, under the statute, have held pro- 
duction of the trustee's report as essential, and that he 
might be compelled to grant such. He would, however, 
have held that, whether favourable or adverse to the bank- 
rupt, it was open to chnllenge and investigation. That a 
favourable report is open to such inquiry, has been found 
in the recent case, 15th May, 18C0, Smith. It would seem 
to follow with still more cogency that an wnfavourahU re- 
port was equally open to be rebutted by mvestigiUiou aud 
proof. 



But the Sheriff-Substitute finds himself foreclosed by the 
decision, 14th February, 1856, Campbell. The report by 
the trustee in that case was only neutral on certain points, 
yet the production of an affirmative favourable report was 
held essential to the bankrupt's discharge. Here the re- 
port is positively unfavourable to the bankrupt on one and 
tbe most important point. There the trustee had been for 
some time di^harged, and therefore might be supposed to 
be excusable in not committing himself to an affirmation of 
remote facts. Here the trustee is still in officOi There the 
bankrupt had at one time actually obtained the^ requisite 
amount of consent to his diMcharge, but had lost its benefit 
by lapse of time. Here there is no such consent, while the 
opposition is much more formidable than in Campbell's 
case. It will be observed, however, that I/)rd Cowan, in 
Campbell's case, was inclined to hold that the statute did 
not contemplate the foreclosure of inquiry on the report, 
and with this view the Sheriff-Substitute has been strongly 
impressed in considering the whole clause. 

The case of C!ampbell was under the former Bankrupt 
Act, but the clause which regulates tbe question is identical 
in both statutes. Smith's case waa decided under the 
existing Act, but cannot be said to infringe on the rule 
recognised in Campbell's case, that the trustee's favourable 
report is an essential condition precedent to the discharge 
of a bankrupt without composition. 

In the case 28th February, 1837, Wilkie, when the trus- 
tee reported that the bankrupt had attended the first diet 
of examination but not the second (two diets being at that 
time necessary), or taken the statutory oath, the Court, 
even though the offer of composition had been acceded to 
by the creditors, and no opposition was offered, reftised the 
petition for discharge. 

Had the SheriffSubstitute seen his way clear to enter 
into the inquiry in face of the trustee's report, he might 
have sought to discover whether the averments of the par- 
ties were true. But whatever was the issue, he would have 
felt himself compelled to make payment of the expenses of 
the sequestration a condition of the discharge, seeing that 
it had been of no benefit but to the bankrupt in obtaining 
for him a discharge from all liabilities without any other 
equivalent. See 3d December, 1S60, Napier. 

On an appeal, and after two hearings by oounsel, 
Lord Benholm pronounced the following Interlocu- 
tor: — 

The Lord Ordinary having again heard parties' procura- 
tors, and considered the note of appeal and proceedings: 
Recalls the Interiocutor of the Sheriff appealed against, in 
so far as it refuses the prayer of the petition for the dis- 
charge of the appellant: Refuses the prayer of the said 
petition in hoe statu and quod uUra, adheres to the Inter- 
locutor appealed against: Finds the appellant liable to the 
respondents in additional expenses incurred in this Court, 
and remits sn account thereof, when lodged, to the auditor 
to tax and report. 

Note. ^The Lord Ordinary is unwilling to exclude the 

petitioner from attempting to better his case by showing, 
as he now offers to do, that his insolvency was caused by 
losses or innocent misfortune. The trustee seems to have 
been fully justified from the state of the information beforo 
him in refusing to grant a satisfactory certificate. But the 
petitioner may lay before the trustee such information, and 
supported by such proof, as may yet enable him to grant it, 
which will be the foundaiion of an application better 
founded than the present. 

Act, Jamesom, Perth, ilZf . Baeside, Crieff. 
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10th Seftembvb, 1861. 
SHERIFF COURT, GLASGOW. 

(Mb. Sheriff Bbll.) 



John Gilchrist v. John Finlat. 

blaster and Bervant — Damages — FerBonal injuries 
—Circumstanees in which damages found due to 
an engine-keeper who had got hu right hand 
erwhed and his fingers hrohenj by being drawn 
between two wheels of the shafting connected with 
the engine. 

This was an action of damages for injuries sustained 
bj the pursuer. He was employed by the defender 
as an engine-keeper at what are called the Rumford 
Works, Glasgow. The pursuer's duty was to oil or 
grease the wheels of the machinery connected with 
the engine at which he wrought. Connected with 
the engme there were large shaftings which went 
outside the gable of the works to the third flat or 
storey, with wheels opposite each flat or storey to 
drive the machinery in these flats, and these wheels 
required regularly to be oiled or greased. The 
shafting and wheels communicating with the two 
lower flats were enclosed in \>To^er boxes or covers, 
(with a door or space opposite the wheels) so as to 
protect any persons engaged in oiling the wheels or 
working near them; but the wheels at or commimi- 
eating with the third storey of the works were not 
boxed or protected. It was averred to be usual to 
oil or grease the wheels with a brush made for the 
purpose, but that the defender did not supply the 
pursuer with such a brush, but only with pieces of 
cloth or an old bag ; that although the wheels were 
high, no fixed or permanent stair was provided, and 
the pursuer was obliged to reach them by temporary 
and inseciure ladders placed on the roof of the engine- 
house, or otherwiseashebest might; and while engaged 
in the performance of his duty — in greasing the 
wheels at the third flat or storej — one of the wheels 
caught the piece of bagdoth with which the pursuer 
was applying the oil or grease thereto, and the ladder 
on which he was standing being shaky and insecure, 
and his rifzht hand being necessarily entangled in 
the bag, he could not use his strength on the 
ladder to pull his hand away ; and it was drawn in 
between the teeth of the wheels, whereby all the 
bones of his right hand had been crushed and broken, 
and the hand and fingers could not be bent, and its 
use for ever lost. The accident thus minutely de- 
scribed in the summons was averred to have been 
caused by the neglect or default of .the defender in 
not having properly boxed, covered, and protected 
the wheels, and in not having supplied the pursuer 
with a brush for applying the oil or grease to the 
wheels, and in not having provided a fixed and secure 
stair or platform on which his workmen might 
have stood with safety and greased the wheels and 
shaft. 

The defence stated in a Minute was^ (1) a denial 



of the statement in the summons, except that the 
pursuer was in the employment of the defender at 
the times libelled ; and he explained that the pur- 
suer was injured through his own &ult and negli- 
gence ; (2) that, assuming the defender was liable, 
the sum claimed was excessive. 

The record was then closed^ and a proof allowed. 
The proof was thereafter led at great length ; which 
having been closed, and parties' procurators heard, 
the Sheriff-Substitute pronounced the foUovring 
Interlocutor: — 

Haying beard psrtiesV proearators, and thereafter made 
avizaodam with the proof prodaetions and whole proeesa ; 
Finds that the porsaer went into the employment of the 
defender, as engine keeper, in April, 180D, and it was part 
of his ddty to oU and grease the wheels, eonneoted with the 
engine used in the defender's works; Finds that ahaft- 
ing went npone of ibe gables in connection with three sets 
of oatside wheels at the three successive flats, and com- 
mnnicated with the leaser gearing inside of eacb flat; Finds 
that the two lower s^^ta of wheels and the shafting, were 
boxed in up to the third or higbest setof wheels, but the upper 
part of tbese wheels was not boxed or covered in ; finds 
that in order to grease the said wheels at the third flat, the 
pursuer always went up to the roof of the adjoining engine- 
bouse, about eighteen feet high, taking with him a ladder 
about Reveo feet long, which be rested on the said roof, and 
bj placing the other end against the boxing below the third 
set of wheels, he was able to reach them by going up to 
near the top of the ladder ; Finds that when standing there 
the pursuer waa obliged to bold on by his left band, and 
was then enabled to grease the wheels with his right on the 
receiving side ; Finds that when engaged in doing this, on 
Monday, the 6th June, 1859, the piece of bagging which the 
pursuer used in applying the grease was caught by the 
wheels, and before the pursuer could extricate bis right 
hand, in which he held the bagging, his said hand was 
drawn in between the opposing teeth of the wheels, and the 
bones of all the fingers were broken, and crushed so entirely 
that the pursuer has permanently lost the use of said han<i, 
and in consequence of the pain and shock he sustained, he 
was unable to work for nearly a twelvemonth, and as be has 
now the use of only one hand the wages he is able to earn 
are from a third to a fourth less than formerly; Finds Uiat 
the pursuer rests his present claim for damages, ^nt, <m the 
defenders' failure to supply him with a brush with which to 
grease the wheels : second^ on the want of snffieent boxing, 
and tMrd, on no proper means being supplied for reaching 
the wheels: Finds, as regards the bruahi that it is proved 
that wheels of the description of those in question, are 
almost invariably greased with a brush about six inches 
square, and with a handle about two feet long : Finds that 
there was no such brush, as there ought to have been, in 
the defender'a works for the use of the engine-keeper; and 
it is no sufficient excuse that the pursuer failed to ask fcr 
it, contenting himself, in the first instance, with a small 
Ivush without a handle, and when that waa taken away, 
with a piece of bagging which was found in the engine- 
house : Finds, that if the pursuer had been aupplied with 
the kind of brush commonly used, the accident could hardly 
have happened : Finds, as regards the want of snfiScient 
boxing, that it is in eridence that the third set of wheels 
were more imperfectly boxed than the two lower sets, to 
which latter, access was allowed only by a door in the box- 
ing, so placed and constituted that little danger was 
incurred in putting the band in by it ; whereas the wheels 
at the third fiat were at least partially uncovered, and it was 
apparently left open to the engine-keeper to select his own 
place for greasing them: Finds aa regarda the means 
supplied for reaching the wheels, that it ia maintained by 
the defender that they should be greased either by resting 
a ladder on an outer platform or gangway at the aeeond fiat 
or by going up to the third flat, where there is a door in the 
gable, the upper part of which folds down to the extent of 
two feet, and where, by standing on moveable steps kept 
inside, one may reach up to thu Mrheols over the lower half 
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of the door, and grease them on the discharging or deliver- 
ing side: Bat finds that the pnnaer has deponed, and his 
statement is corroborated by other witnesses, that *'}oa 
•< cannot rest a ladder on the gangway to get np to the third 
" wheel, as tiie gangway is too near the gable, and the ladder 
" wonld be too perpendicnlar,*' and there is no sufficient eyi- 
denoe that this mode of greasLag the said wheels was 
possible in the condition in which the gangway and the 
wheels were when the pnrsoer was with Uie defender: 
Finds that although the joomals could have been oiled, it 
appears doubtful whether the wheela could have been 
reached so as to admit of their being greased by stretching 
over the door on the third flat; and it is, at all events, od- 
mitted by the defender that they conld be greased in that 
w«y only on the discharging side, which, though safer than 
the receiving aide, is not the proper professional side for 
greasing wheels, as is proved by the evidence of the wit- 
nesses, Joseph Paul and Jacob Haydook, shaft oilers and 
wheel greasers : Finds, iigtrthor, that the ladder which the 
pursuer had to use in ascending to the wheels was in a 
broken and shaky state, and from the uncertain footing he 
had on it, he was the less able to guard against the accident 
which happened: Finds still farther, that it is proved by 
the evidence of a succession of engine-keepers at the defen- 
der's works that the rule and practice was to grease the 
highest wheels by a ladder from the roof of the engine, 
house, and the defender and his foreman must have been 
aware of this practice, and there is no proof that they ever 
interfered in any way to put a stop to it : Finds that the 
rule of law, as laid down by the Lord-Justice General in the 
case of M'Intosh v. M'Aulay, 0th Dec, lb46, is. that "where 
" workmen are to be employed on operations whicb, though 
'* safe enough when proper precautions are taken, are mor- 
*' tally hazardous if these precautions are neglected, it is the 
« duty of the employer to see that all the neceftaary pro- 
« visions are made which human foreaight can snggest;" or 
as stated by the Lord Justice Clerk in the later case of 
M'NeiU, July 7, 1853, that it is the paramoant duty of em- 
ployers to provide in every way against the risk and dangers 
which their employment involves, and that masters must, 
by their precautions and arrangements, protect their work- 
men against the consequences of their own rashness and 
imprudence : Finds that the defender failed in these duties 
by the failure to provide a proper brush, the failure to supply 
complete boxing, and the failure to afford safe and suitable 
means of getting to the wheels : Therefore repels the de- 
fences, and finds the defender liable to the pursuer in 
damages ; assesses the said damages, in the whole circam- 
staoces, at the sum of fifty pounds sterling, with interest as 
libelled, and quo<id ultra assoilzies the defender; but finds 
him liable in expenses, of which allows an account to be 
given in, and remits the some to the auditor to tax and 
report, and decerns. 

This iDterlocutor was appealed. After having 
heard parties, Sir Archibald Alison pronounced the 
following judgment: — 

Having heard parties' procurators under their mutual 
appeals upon the Interlocutor appealed against, and having 
made avizandum with the debate, and considered the 
record, proof adduced, and whole process for the reasons 
stated by the Sheriff-Substitute, as also contained in the 
following note, adheres to the Interlocutor submitted to 
review, with this variation or alteration, that the damages 
found due are assessed at ^65 sterling, for which, with 
interest as libelled, decerns against the defender, and to 
that extent sustains the appeal for the pursuer, and dis- 
misses the defender's appeal, and decerns. 

Note. — The main ground of the defender's liability in 
the Sheriff^a view is, the neglect on his part to box in or 
roof the upper wheels by which the pursuer's hand, when 
engaged in greasing the wheels, was drawn in and ci-u»bed. 
There had formerly been a boxing in of the upper whfels, 
but It had been taken away and none other put up, which 
rendered the oiling of the machinery more dangerous, from 
there being no rest for the ladder from the outside. There 
can be no doubt that if this precaution had been taken, 
which is specially enjoined in certain branches of manufac- 



tures by the legislature, it would have prevented the acci- 
dent which befell the pursuer. The want of a proper brush, 
with a handle two feet long, to dean the wheels, is also 
a material element; for here was an implement neceasaiy 
for the due and safe execution of the work with which the 
pursuer was entrusted, which the master was bound to 
supply, and which had been asked for by others, and yet 
was awanting. The master was here deficient in the ftur. 
Dishing of the requisite machinery or implements to carry 
on the work, which the Lord Chancellor in the Bartonahill 
case aaid an employer waa always bound to supply. The 
pursuer's hand was drawn in while cleaning the wheels hy 
means " of a piece of bagging," firom having no hmah fur- 
niahed him lor the purpose by his rmployer, aftsr the brush 
formerly used had been lost, or taken away. It is proved 
that the pursuer's hand waa erushed when greasing the 
wheels from the roof of the engine-house, wluoh waa the 
mode of doing so prescribed by the defender's foreman, 
Russell, or at least which he was well aware was the mode 
adopted, and had been going on for five years, and was the 
north side, wkieh was the danaerout tide, from its being the 
receiving or drawing-in side. There is contradictory evi- 
dence on the point which is the more dangerous side, but 
the reason of the thing seems to show that the drawing-in 
tide must be more dangerous to touch than the delivery or 
putting-out tide. It is true that, by a more complicated 
appliance, the wheels might, though with considerable 
difficulty, and some duuger from the ladder ahifting, have 
been greased from the intide which is the south side, and 
the more safe one, so far as the wheels were concerned. 
But that was not the mode whicb the defender's foreman 
had directed to be adopted, or at least was aware was in 
course of being used, and it was a troublesome way, and 
dangerous in another respect, from the ladder overhanging 
a depth of thirty feet, and not practicable for a person of 
short stature. It is also true the pursuer did not tell the 
foreman he had lost his brush, and was using bagging; but 
Robertson did so after the accident, and got none; and that two 
workmen before the pursuer had complained to the foreman 
of the want of a brunh, is not proven. But it was the 
defender's duty to see that the proper implements were put 
into the pursuer's hands for doing his work with safety. If 
the pursuer had disobeyed positive orders or warning in 
going on the roof to get at the wheels, the cuae would have 
been different ; but here the going up by the roof on the 
north side had been originally ordered by the defender's 
foreman, Russell, and been in use at the works for five 
years before the accident. It is a material circumstance, 
that the defender himself proves that the platform on the 
third floor from which inside access to the wheels might 
be got, has been both widened and lengthened since the 
accident occurred, thereby removing a danger from the 
interior ascent which was not guarded against when that 
accident happened, at which time the gangway on which 
the ladder required to be rested was tlireo feet broad, above 
a depth of thirty feet, aud tbo ladder itself was broken and 
tied by o rope. Sir)co the accident, the upper wheel which 
did the mischief has been boxed in, and a brush, with a 
handle a foot long, given to the party who succeeded the 
pursuer in the duty of greasing the wheels, which are 
matenal facts. 

The damages awaided, even as now slightly increased, 
are certainly moderate, considering the severe injury and 
serious damage which the pursuer has sustained ; but in 
the circumstances the Shoritt' does not think they are so 
disproportionate to the pursuer's injury as to call fur a 
larger award, which might probably increase the chance of 
a prolonp^ed litigation, and thereby postpone for a long 
time the indemnification to which the pursuer seems justly 
entitled. 



Act, W. 6. Faulos. 



Alt, T. G. Weight. 
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16th SEFTEKBlfiB, 1861. 

SHERIFF COURT, GLASGOW. 
(Mb Shebiff Stbathsbn.) 



Mabt Hekdebson 9. Mbs Aones Jack ob Milleb. 

Reparation ~ Personal injuries.—^ person toas pass- 
ing along a foot-path used by the public whidi led 
through afield in which cows were gracing ; one of 
the cows, known to he vicious, attadked and injured 
her. — Jn an action for reparation, damages 
awarded. 

This was an action of damages founded on the 
following allegations in the summons, viz. — That 
on or about the Idth December, 1856, the pursuer, 
wheu on her way to the defender's &rm of West- 
ermuir, near Auchineam, on a lawful mission, was 
attacked by one of the defender's cows, and knocked 
down and trampled on, and otherwise abused, on a 
public road, footpath, or thorough&re, between the 
highway from Glasgow to Kirkintilloch, which pub- 
lic road, footpath, or thorough&re, formed the com- 
munication between Little Milton, where the pur- 
suer resided at the time, and the defender's said 
farm at Westermuir, whereby she was* severely 
injured ; that the cow was known to the defender 
to be vicious, and was, notwithstanding, allowed to 
goat large. Reparation to the extent of £1000 
was concluded for. 

The defence was, that the pursuer had no right 
to be in the place where the alleged occurrence 
happened, and in particular, it was denied that 
there was any road, footpath, or thorougb&re, open 
to the public at said place — that from living in the 
close vicinity, and otherwise, the pursuer was well 
acquainted with the dispositions of the cows belong- 
ing to the defender on her farm, and particularly 
with the disposition of the cow by which she alleged 
she was attacked, and in approaching her she took 
the risk upon herself. The record was then closed, 
proofis were allowed to both parties, and to each a 
conjunct probation. Evidence was led at great 
length by both parties, and after hearing parties' 
procurators, the Sheriff-Substitute pronounced the 
following Interlocutor : — 

Having beard parties' procnrators on the concluded proof 
and whole cause, and made avizandum: Finds in point of 
£act that on Saturday, 13th December, 1856, the pursuer, 
then a young woman about twenty years of age, when 
passing alone through a field on the farm of Westermuir, 
near Auchineam, in the occupation of the defender, on her 
way to the farm steading to purchase milk and deliver cer. 
tain articles of dress to the defender's ploughman who 
resided there, was attacked by one of the defender's cows, 
then grazing in the field, and struck by the animal with its 
horns on the stomach and pushed down, and the cow then 
trod on her belly and left thigh, and on attempting to rise 
she was again pushed down and turned over: ^nds that in 
a short time the animal left her, and the pursuer got up 
and walked to the farm steading, obtained the milk she 
wanted, delivered the parcel she carried, and returned 
home, a distance of about half-a-mile, without either feel- 
ing much pain or believing herself to be materially injured : 
Finds that on the following day thu pursuer wuiked from 



her father's house at Little Milton to church in Glasgow, 
three miles off, and walked back, by which time she b^an 
to feel pain in the lower part of her abdomen and liiigh, 
and on Monday she felt sore all over her body, and beeame 
bedfkst, and in a week afterwards she was visited and pre- 
scribed for by a surgeon: Finds that the pursuer was there> 
after confined to bed for about twenty-six weeks, when for 
a time she beeame convalescent, the injuries having yielded 
to the treatment administered by the surgeon : Fmds that 
during this time, and until so relieved, the pursuer's belly 
was indurated and swollen — ^was painfhl to the touch— ^he 
experieneed pain and difficulty in voiding urine — ^her pri- 
vate parts were tumified and pained, and her nervous 
system experieneed a severe shoek, from, which she has not 
even now recovered : Finds that in June, 1857, phe was 
visited by a second surgeon, who found that she had suf- 
fered prolapnu uteris but which had then been repjaoed, and 
one of the surgeons examined is of opinion that she cannot 
safely marrf : Finds that theso serious injuries, with the 
exception of the. deseennu of the womb, are proved to be 
directly attributable to the attack of the oow complained of, 
but that the falling of the womb may have been oeeasioned 
by these injuries or from congenital causes, or from physi- 
cal weakness otherwise, and it is to obtain reparation for 
the bodily suflBsring which she sustained that the pursuer 
has instituted this action, and her claim is rested on the 
allegation that the defender previously knew that the cow 
was vicious, and yet failed to clog it, or take means to warn 
the public of the animnl's disposition, and the was thus 
culpably careless and negligent: Finds that the pursuer 
was, without any provocation, attacked by said cow within 
an enclosed grass park in the defender's occupation ; but it 
is not alleged, and it has not been proved, that the pursuer 
or the public had any right of way through said field, 
although it has been established that during many previous 
years people living in the neighbourhood, and others, did 
walk through said field, sometimes without challenge, and 
at other times they were turned and not suffered to pass : 
Finds it not proved, that previous to the occurrence libelled, 
the defender was aware that said cow was vicious, or had 
struck or gored, or was likely to strike or gore, either man 
or woman : Finds in point of law, and having regard to the 
proved tacts in this case, that the defender was not guilty 
of any culpable neglect or carelessness, and is not liable in 
damages and solatium to the pursuer for the injuiies she 
has suffered from the attack of said animd: Therefore sus- 
tains the defences and assoilzies the defender: Finds the 
pursuer liable to her in expenses, allows an account thereof 
to be lodged, and remits the same to the auditor to tax and 
report, and decerns. 

Note. — The defender is a widow, and has for many years 
possessed the farm of Westermuir. She resided at the 
village of Auchineam, and the business of the farm was all 

along managed by her father and a ploughman the latter 

of whom, with his wife, lived at the steading, and the road 
to Auchineam led immediately past it, Westermuir is 
situated to the north of and divided from the farm of little 
Milton by a rivulet. In 1 856, and for a few years previously, 
the pursuer's father rented a small cottage on the farm of 
Little Milton, from Mr Weir the tenant ; she resided with 
her father there; the defender, as she required, employed 
the pursuer to hoe potatoes on her farm. The defender's 
ploughman kept a cow of his own at the farm steading, and 
from him the pursuer's father purchased milk, which she 
and the other inmates of the house went and fetched. Tliere 
was a public cart road past the house to the farm steading;, 
but the distance was about two miles. To save going by 
this long road, the pursuer and her father's family, as well 
as others in the neighbourhood who wished to reach the 
steading on Auchineam Road, used a footpath, which had 
been made by such people, northward through the lands of 
Little Milton to the rivulet before mentioned, across which 
the path was continued by a small bridge of wood and divot 
into the defender's lands ; the path then turned eastward a 
short distance to a belt of planting, and through the plant- 
ing to the line of the east fence of two fields which lie 
between the steading and the planting, along that fence to 
a gate at the north-east comer of the uppermost field near 
the steadinpr — where a wicket or tumstile was left open — 
and by which the steading' wa-t reached. The distance by 
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this path was only half a mile altogether. There was a foot 
track along the route thus described, and those who were 
suffered to pursue it did not disturb the cattle who might 
be grazing, if the fields were in grass, and avoided injury 
to the .crops when the fields had been cultivated and sown. 
But when in grass some people did walk from the bridge 
straight through the fields to the gate, which made the 
distance siill nearer than by keeping the track through the 
planting and along the fence. In the autumn of 1856 it is 
proved that these fields had been in crop, and there was 
not, and could not have been, any visible foot-track through 
them in December that year. On Saturday the Idih of that 
month the pursuer left her father's house between three and 
four o'clock in the afternoon, to bring milk from Wester, 
mnir, and to leave for the ploughman's wife there a parcel 
of clothing. She took the footpath to the bum, and crossed 
the bridge, but instead of pursuing the paUi through the 
planting ahd along the field fence, she walked across the 
grass fields. The defender had a herd of cows feeding in 
the upper field, which the pursuer states she had reached 
and had nearly attained the gate — ^having past the cows at 
some distance off — when hearing a sound near her, she 
turned round and saw a cow running towards her, and it 
struck and pushed her as detailed in the Interlocutor. No 
witness but the pursuer herself describes the attack, for 
although the defender's fiither, John Jack, was at the 
moment ** hinging ** turnips in front of the steading, and 
at no great distance ofl^ and although, he says, he saw her 
coming thjrough the fields and pass among the cattle which 
were standing in a group, the occurrence was over before 
he became aware of it ; but he immediately went to her 
assistance, and found her on the ground, and inquired if she 
was hurt. The cow had by this time, however, withdrawn 
among the rest of the herd. No harm was understood to 
have followed, because the pursuer said, in answer to the 
inquiries of Jack and the ploughman's wife, who next met 
her, that she was not hurt; but it is evident that she was 
then unconscious of the extent of the injury she had re. 
ceived. What led to the attack of the cow is not explained ; 
the pursuer dees not seem to have done anything to excite 
it, unless it might have been the colour of the shortgown 
she wore. She had a red coloured shortgown, but she was 
unable to say whether she then wore it or not; but if so, it 
i& a known fact that some cows get excited by and attack red 
articles of dress. The pursuer states that she had repeatedly 
before passed the cows in the field without molestation, and 
in company with the defender's daughter she had allowed 
the cattle, when grazing, to come up to them. It is a fair 
presumption, therefore, that the pursuer had opportunity 
of knowing quite as well as the defender whether any of the 
cows were disposed to be cross or vicious, and to guide her- 
self accordingly. In the spring of 1856 the defender had 
purchased a brown and white cow from the witness John 
Pollock, and this is the animal which is supposed to have 
done the injury, but on that point the evidence is not clear; 
it seems rather to have been assumed by both parties than 
proved that this was the cow. Assuming it, then, to have 
been the culpable animal, it is not proved thai at the time 
of the occurrence the defender was awaro of any vicious 
propensity which it had, rendering it necessary (even if the 
defender was under legal obligation) to hcve clogged or 
otherwise distinguished it, as a warning to people who might 
pass through the fields. The defender had herself repeatedly 
milked the cow, and bound it up in her byre at Auchinearn 
to milk it, and it was as peaceable as any of the others. 
Pollock, from whom it was purchased, knew of no bad or 
dangerous habit which the animal had, nor did his wife, 
although she had also milked and fed it. No doubt the 
pursuer's witness, Mrs Stewart, says that when the cow 
was in Pollock's ipossession, she, on one occasion, had to 
assist Mrs Pollock in putting it into the byre, and that on 
lifting a piece of stick to stop it, the cow ran at the witness 
with its horns, and compelled her to take shelter within 
doors. On another occasion, Mrs Stewart further states that 
she saw it run at Mrs Pollock herself in front of the byre 
door, and Pollock had to come to his wife's assistance. 
Again, this witness depones that she was afraid of the 
animfd all the time Pollock kept it; and on a third occasion, 
six weeks or two months after the defender had purchased 
it, she met the defender's father driving the cows from the 



farm into Auchinearn, and that this same animal, which 
was among them, ran ahead of the others and made at the 
witness, and compelled her for safety to leap a dyke on the 
road side. Now if these drcumstanoea to which Mra Stewart 
speaks were true, and if they could have been brought to 
the defender's knowledge, they would have been very 
material in one aspect of this case; but, unfortunately for 
the pursuer, not only is Mrs Stewart not supported in her 
account, but she is directly and pointedly contradicted. Mrs 
Pollock swears that no such occurrences ever happened, 
and both she and her husband swears that the cow was 
quiet. Then as to the incident spoken to when the defender's 
father drove the cattle, he expressly denies that the cow 
made at or gave Stewart the least cause of alarm. It is 
impossible to regard her testimony, therefore, aa of weight; 
but even, if otherwise, the knowledge of what she mentions 
has not been brought home to the defender. One other 
fact was relied on, as proving the animal's vicious dis- 
position, and it is this — that when passing along the 
Auchinearn Boad it pushed and knocked down an old woman, 
named Mrs Buchanan, but Mrs Baohanan herself so explains 
the mattar that, instead of indicating vicionsness, the 
circumstance which she relates establishes the reverse. 
She says :— " I was on the footpath, and one of the cows 
" was coming along meeting me. I intended to pass the 
" animal without going off the footpath, and being accus- 
" tomed to cows, and nowise frightened for them, I took 
" hold of the cow by the horns to turn it aside, and when I 
" laid hold the animal gave its head a toss, and I fell on the 
*' footpath. The animal just stood and looked. I add, that 
« the best cow that ever was, if you catch her horns, would 
give a push.'* It was also stated by the pursuer's mother, 
thai the defender acknowledged that the animal was inclined 
to butt at children ; but that statement the defender denies, 
and she adds, that she never had reason for saying so. On 
this subject it is noticeable that the identity of the 
animal spoken of by the witnesses is by no means certain. 
The pursuer states that the cow which pushed and injured 
her, had " the points of the horns turned in,** while the 
horns of the cow to which the witness Stewart speaks, 
" were turned oiUwardf and in rushing at any one the points 
w ould not have struck." Having thus referred to the proved 
facts of the case, there are two views which may be taken 
of the defence— either of which, in point of law, support ir. 
1. There is no evidence that the cow which injured the 
pursuer was, to the defender's knowledge, of a previously 
vicious charactor and disposi'ion. 3. That even if the 
animal had been known to be vicious — yet, as the pursuer 
was injured within the defender's grass inclosure, where the 
latter had placed her cattle, and where the pursuer had no 
right to be--the defender is not answerable for the animal's 
attack. 1. With respect to the first of these positions it 
may be observed, that it is a settled principle of law that 
the owner of a domestic animal, such as a cow, is not liable 
in reparation for wounds or injuries inflicted by it, unless 
the injtired party can show that the owner knew of the 
animal having formerly committed similar acts. This prin- 
ciple was recognised both in the Mosaic and Roman systems 
of jurisprudence. " If," says the Hebrew lawgiver, ** an ox 
" gore a man or woman that they die, then the ox shall be 
" surely stoned, and his flesh shall not be eaten ; but the 
" owner of the ox shall be quit; but if the ox were wont to 
" push with his horn in time past, and it bath been testified 
" to his owner, and he hath not kept him in, but that he 
" hath killed a man or a woman, the ox shall be stoned, and 
" bis owner also shall be put to death." — Exod. xxi. 98, 20. 
It was the custom among the Komans when it was known 
that a bull was dangerous, either to restrain it or to twist 
hay round the horns, that people seeing the animal might 
shun it; hence that saying of Horace, "Fanum habet in 
" cornu, longe fuge." — Sat. Lib. 1. 4, v. 33. The remedy for 
injury from the animal was under the actio de pauperei, 
which belonged to the class of Noxales Aetiones. — Just. 
Inst. iv. 9. The principle also prevails in the English law, 
a distinction being properly drawn between domestic and 
wild animals. Thus Chief Justice Holt, in Bex v, Higgios, 
2 Ld. lUiym. p. 1583, said, '* There is a difference between 
" beasts that are /era naturae, as lions and tigers, which a 
" man must always keep at his peril, and beasts that are 
"wansueta natures, and break through the tamenibs of 
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" their oatore, snob as oxen and hones. In the latter case 
*' an action Ijes if the owner had notice of the quality of the 
** beast; in the former case an action lyes without sach 
" notice." Throughont a series of decisions, the principle 
has been nndeviatingly observed, and in several of the oases 
the animals doing the injory were oxen, as in Buxendin v. 
Sharp, 3 Salk. 663; Bayntine v. Sharp, 1 Lutw. 00 ; Biack- 
man v. Simmons, 3 Car.; and Payne 138; Hudson v, Bo- 
berts, 6 East. 607; in the last instance the bull had run at 
the plaintiff who wore a red dress. Namerous cases may 
also be cited with reference to dogs, decided in observation 
of the principle ; thus Hartley v. Halliwell 1 Bar a., and 
Aid. 630; Getling v, Morgan, 20 Law Times, 106 ; Cropper 
V. Matthews, 3 Sed. 137; Smith v. Pelat, 3 Str. 1264; 
Charlwood v. Greig, 3 Car. & K. 46; Jackson v, Smithson, 
15 M. & W. 563 ; Judge v. Cox, 1 Stark. 285 ; Thomas v, 
Morgan, 2 C. M. & B. 406 ; Brooh v. Copland, 1 Esp. 203; 
Sarch v. Blackburn, 4 Car. & P. 207; Curtes v. Walls, 5 
Car. & P. 480. 

In Scotland the same rule has prcTailed from the earliest 
period, and it is laid down in the books that the responsi. 
UUty or non-responsibility of owners of dogs and other 
animals for iiguries done by them, depended upon their 
being in the knowledge that the animals were vicious, and 
had previously committed an injury, Stair, i. 0, 5 ; Tumbull 
9. Brownfield, December 6, 1773 ; Elchies, Brown '& Co. v. 
Stewart, 36th June, 1824, 8 S. & D. 187. No doubt in the 
late case, Fleming v. Orr, 5th March, 1853, 15 Sess. Cases, 
486, the Court, with the exception of Lord Murray, held 
that previous knowledge of the animal's disposition was not 
necessaiy to render the owner liable, but that judgment was 
reversed in the House of Lords Bd April, 1855, 18 Sess. 
Cases, House of Lords Rep. p. 31, and the law of Scotland 
found to be what it really had always been, and was thus 
consonant with the ancient Hebrew and Boman lawi«, and 
the law of England. 

3. But to recur to the second position taken in defence, 
etto that the animal was known to haye been vicious before 
the pursuer was injured, yet not being loose, but Jvept 
within the defenders enclosed pasture fields, where the 
pursuer had no right to be, and where nhe went and met 
her iojuries, therefore the defender is not responsible. 

Lord Eames, in his Principles of Equity, meets this very 
position, b. i. p. i. § 3 : — " It is a good defence," says his 
Lordship, " agsinst a claim of reparation tliat the claimant 
"suffered by his own fault; it quU aliquem evitans, magU- 
** tratum forte^ in taberna proxima te immisisset ibiquui, a 
** eane foroee loestu esut, non poue agi eanis nomine quidam 
**ptUants at n aolutus fuisset contra." L. 3. 8. 1. " If a 
" fierce bull of mine get loose and wound a person I am 
** liable; but if a man break down my fence, and is hurt by 
" the bull in my enclosure, I am not liable ; for by an un- 
"lawfhl act he himself was the occasion of the hurt he 
** suffered." So in England it was held that no action lay at 
the plaintiff's instance, although he was bitten by a dog 
accustomed to bite, but which had been let loose at night 
for the protection of the defendant's yard, injury having 
arisen from the plaintiff having incautiously gone into the 
yard after it was shut up;— lirock v. Copelaiul, Supra \ 
Dean v. Clayton, I. B. ; Mos. 225, 2^5. Tho plea was also 
sustained in the case Hardeastle v. South Yorksijire Kail- 
way Company, 28 L. J. Exch. 130 ; there the pl.tiutiiT's hus- 
band having strayed from an old footpath along a canal 
bye. wash, over ground belonging to the defendants, fell 
into an unfenced reservoir, at some considerable distance 
from the footpath, and was drowned, but tho Court refused 
reparation. Baron Martin sai.l ** when a man dedicates a 
*' way to the public, there does not seem any just grounds, 
** in reason and good sense, that he should restrict himself 
'* in the use of his land adjoining, to any extent, farther 
" than that he should not make the use of the way danger- 
•' ous to the persons who are upon it and usiu^ it. To do 
" so would be derogating from his grant ; but he gives no 
" liberty or license to the persons using the way to trespass 
" upon his adjoining land ; and if, in so doing, they come 
'* to misfortune, we think they must bear it, and the owner 
'* of the land is not responsible." The like decision was 
given in two Scotch cases, both of which originated in this 
Court. The first, Davidson v. the Monkland Kailway Com- 
pany, 17 Sess. Cases 1038, was an action f>y the father of 



a child, which had been drowned in an unfenoed lade form- 
ing a feeder to the Forth and Clyde CanaL The lailway 
ran along the line of the lade, and was also unfenced. The 

Eursuer was a tenant under the Railway Company, and his 
ouse was on the opposite side of the line. The ground of 
liability was, that the Bailway Company were cidpable 
because their railway was nmenced, in con^uence of 
which the child had strayed across to the also unfenced 
lade, and was drowned, but the Lord-President, in assoilzing 
the defenders^ observed, that it had "not been established 
" that there is a public footpath along the margin of the 
" lade, between it and the railwav, there was therefore no 
" occasion for anybody to be at the place where this child 
"was drowned. The second of tne cases referred to is 
Balfour v. Baird & Brown, 5th June, 1857, Sess. Cases 328, 
there the pursuer's child had been with others playing on 
the banks of the Forth and Clyde Canal, near the basin, 
where, although not hindered, the public had no right to 
be. There was an unenclosed space adjoining the canal 
bank, which the defenders had leased from the Canal Com- 
pany for piling and storing wood. The pursuer's child 
went up a space netween two piles of the wood, one of 
which fell on, and killed him. Damages were claimed 
from the defenders because the wood was stacked in a reck- 
less or careless manner, and it was alleged that the canal 
bank was a public place, and proper pwng, for protection, 
was necessary. The Lord-Justice- Clerk, in assoiking the 
defenders, observed — ^the canal bank "is bought for the use 
" of the canal, and the traffic on the canal, and it is so used. 
" That numbers may resort to the bank from idleness to see 
" what is going on, though they may not have business to 
" do, and without having an^ traffic on the canal, is what 
" always happens in such circumstances ; that boys will 
" frequent such a place in numbers, and often as appears 
" here, to the annoyance of people carrying on traffic, is to 
" be expected. But boys have no business there ; thev are 
" there only to amuse themselves. They have no right to 
" be there ; they came only for idleness and amusement ; 
" the place is for business, and for business connected with 
" the canal." 

These cases the Sheriff-Substitute thinks entirely sup- 
port the second position taken in defence. In the defender s 
g^ass fields the pursuer had no right to be, and she does not 
contend that she had ; still she chose to pass through them 
as a matter of conveuience to herself. Had she kept the 
track most frequently used, she would not have been in the 
way of danger ; but having strayed from that track at the 
bridge, she came within the circumstances of Hardcastle's 
case, and took upon herself the whole risk of the act- 
^ Unquestionably it is to be deplored that a youn^ woman 
like the pursuer should have been so seriously injured ; it 
would, however, be most imjust to visit the consequences 
upon the defender. The latter was not in any view a contri- 
butor to the calamity ; she bad her cattle confined within 
her own enclosure, and it was the pursuer who went to them 
there; the cattle did not break loose and reach her on a 
thoroughfare where she was entitled to be, and therefore it 
follows, on the principle of the authorities cited, that lia- 
bility cannot rest upon the defender. 

This Interlocutor was appealed ; and after having 
heard parties' procurators, Sir Archibald Alison 
pronounced the following judgment: — 

Having heard parties' procurators, under the pursuer's 
appeal upon the Interlocutor appealed against, at great 
length thereon, and having made avizandum and considered 
the proof adduced and whole process, adheres to the said 
Interlocutor, in so far as it finds that the pursuer, on the 
occasion libelled in tho summons, sustained the injuries 
therein set forth ; but on the question whether the pursuer 
is entitled in damages therefor from the defender— Finds 
it proved that the pursuer previous to the accident was in 
good health, and laboured under no complaint, external or 
internal: Finds it also proved that the pathway through 
the field, in taking which the pursuer sustained the injury, 
was habitually used both by the members of the pursuer's 
family and by the people in the neighbourhood, without 
otgection on the part of the defender or any other party, 
under this limitation or qualification, that the path, when 
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it comes to the defender's farm, divides itself into two 
branf'hes, one of whieh, being the one on which'the pursuer 
vas hurt, is the most direct, and goes through a field 
sometimes used for pasturing cattle, and sometimes 
for agricultural purposes, while the other is more 
circuitous and goes through an adjoining wood, but both 
lead to the defender's farm house : Finds that the one, or 
direct course, was used by the country people when the field 
through which it passed was in grasp, while the other field 
was used when the said field was in lea, or bearing crops : 
Einds it proved that at the entrance of the path through 
which the shortest cut went, there were poles laid over a 
small bum, forming a rude sort of bridge for foot passengers, 
and that at the other end there was a rude aperture in the 
fence to let them out, the two divisions of the path having 
united before they reached the latter point: Finds it proved 
that the pursuer was injured by a cow belonging to the de- 
fender, which was feeding with other cattle in the field 
through which the shorter path passed : Finds it proved 
that the cow which inflicted the injury on the pursuer was 
a vicious animal, and had more than once knocked at and 
run over grown-up people with its horns, and was particu. 
larly incluied to run at children : Finds it proved that these 
habits of the animal were known to the defender, and had 
been so for some time before the event in question : Finds, 
that knowing this, and knowing that the path through the 
field in which the daLgerous cow pastured was frequented 
by people, and often by children, the defender took no steps 
either to warn the public of the danger following the path 
through the field, or to shut up the passage that way, or to 
guard against the dangerous animal doing mischief by either 
putting a board across its eyes, or tethering its fore-foot to 
its horns or otherwise : Finds, in these circumstances, in 
point of law that the pursuer is entitled to reparation at 
the hands of the defender for the injuries which she sus. 
tained from the attack of the said vicious cow belonging to 
the defender: Finds it proved that the pursuer, though she 
was able to walk home after the attack, and to walk next 
day, was soon taken ill from the effects of an internal injury 
in the abdomen, which she had received from the feet or 
horns of the said cow, and obliged to take to her bed, 
where she was confined fur a period of twenty-six weeks, 
and has had her health permanently impared from a fall- 
ing down of the womb in consequence of the said injuries, 
which will probably disable her from ever bearing children; 
therefore alters the Interlocutor complained of: Finds the 
pursuer entitled to damages, modifies the some to J[50 stg., 
for which, with interest from the date of citation, decerns 
against the defender: Finds the pursuer entitled to expenses, 
of which appoints an account to be given in, and remits to 
the auditor to tax the same and report, and decerns. 

Act, Peter Maclbod. 
Alt. A. J. & A. Obahak. 
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NiOHOLAS M'Leod v. W. Meldbum & Sons. 

Contract — Construction — Usage. — A Jkti curer en^ 
tered into a contract, to supply "all his cure ofwhUe 
herrings to he prepared /or Hie brand, and to ht 
presented to the officer for branding, wit/i the ex- 
ception of 100 bitrreh to be retained for his oion 
use,*' — Held, tluxt the just construction of the con- 
tract as read by the usage of trade, and the evidence 
adduced, was, that the curer uhxs not bound to cure 



aU the herrings caught by him, but that he might 
cure as few, or as many as he pUcued, and thai 
it was only the guantity actually cured which waus 
covered by the contract, 

Nicholas M'Leod, junior, merchant, Royal Ex« 
change Buildings, Glasgow, assignee of N. M'Leod 
& Co., merchants in Leith, raised this action against 
the defenders who were fish-curers, in Colinsbui^h, 
concluding for £100 as compensation for the loss, 
injury, and damage sustained by M'Leod & Co., in 
consequence of the defenders* failure to implement 
an agreement, baigain, or contract, for the sale and 
delivery of herrings entered into and completed be- 
tween the defenders and M'Leod & Co., by offer 
made by M*Iieod & Co. to Meldrum db Sons, on or 
about 4th June 1856, and by written missiye letter 
of acceptance thereof, or sale note, or agreement of 
said date, whereby the defenders accepted of M'Leod 
& Co.'s offer of 20s 6d nett cash for all their cure of 
herrings, to be branded crown and full-brand, and 
same price for half barrels and branded full, and in 
good condition, except one hundred barrels to be 
retained by them ; it being thereby provided that 
the herrings were to be presented and prepared for 
the officer branding, and if not branded there was 
to be no bargain; and in pursuance of which agree- 
ment, bargain, or contract, the defenders were bound 
to have taken eveiy proper and necessary step to 
cure the herrings procured by them, and to prepare 
and present these to be branded in terms of the re- 
gulations thereanent, and to have delivered the same, 
excepting the quantity stipulated to be retained by 
them, and such portions of their cured herrings (in 
whole barrels) as had been refused the "crown** and 
''full*' brand, but which they did not do. 

After a lengthened proof, the Sheriff-Substitute 
pronounced the following Interlocutor : — 

The Sheriff-Sahstitnte having considered the closed re- 
cord, proof led, and whole process, and having heard parties' 
prooarators thereon : Finds that the foUowiog missives passed 
between Messrs N. M'Leod & Company (which Company 
and the sole individual partner thereof are the pursuer's 
cedents) and the defenders, viz. — " Colinsbnrgh, 4th June 
185K. — Messrs Meldmm & Sons, C'oUnsbargh. — Dear Sirs, 
— ^We hereby offer yon 20s 6d, say twenty shillings and six* 
ponce stg., nett cash, per barrel f.o.b., at St Monanoe, for all 
your care of white herrings, to be prepared for the brand, 
and to be presmted to the officer for branding, with the 
exception of 100 barrels, which you retain for your own use. 
Wo also agree to give you the same price for your fish, in 
half barrels, if in good order ; if the herrings don't brand, no 
boigain. Yours truly, pro N. M'Leod & Co. (Signed) — 
N. M'Leod, jr." Which missive was answered thus — 
" Colinsburgh, 4th June 1856 — N. M'Leod & Co., Leith. 
—Gentlemen,— We accept of your offer of 20s 6d stg. nett 
cash f.o.b. for all our cure f.o.b. at St Monsnce for to be 
branded crown and full brand, and ssme price for half 
bnrrels unbranded, full fish and in good condition, except 
100 barrels, which we retain. The herrings to be presented 
and prepared for the officer branding; if not branded, no 
bargiiin. We give yon our orders for salt, Liverpool, and 
Dutch hoops, At market price for next season. — We are, 
Geotln., your obedt. servts., (Signed)— W. Meldmm & 
Sons." Finds it admitted by both parties that the said 
contract had reference to the produce of the then ensuing 
herring fishing of 1850 : Finds, that according to the fair 
construction of the contract, the defenders' undertaking 
included an obligation duly to ctire and deliver to the pur- 
chasers all the full herrings, in good condition, which they 
should procure that season, either in whole barrels — in 



118 



SHERIFF COUBT REPORTS. 



which ease thej were to he prepared in a manner fitted to 
obtain the crown and fall brand, and to be presented to the 
fishery officer for branding— or in half barrelg— in which 
ease they were to be taken by the purchasers nnbranded— 
with the exception of 100 barrels reserved by the defenders : 
Finds, that the total quantity of herrings which came into 
the defenders' possession that season was 460f crans, equal 
to about 460 barrels, of which the defenders cured 829^ 
barrels: Finds that of the said total quantity a considerable 
portion was inferior, spent, and broken fish; and that only 
about two-thirds were of the stipulated quality of " full fish 
in good condition," bdng a quantity equal to 307 barrels : 
Finds that the defenders presented 186 barrels for brand- 
ing, of which 170 received the brand, and 16 were rejected, 
because the fish were not sufficiently well selected : Finds 
that of the said S07 barrels, the defenders were entitled to 
retain 100, reserved by them in the contract; and that they 
were bound to have prepared and presented for the brand 
the remaining 207 barrels, and to have delivered them to 
the pursuer: Finds, that they delivered only 108 barrels, 
and that th^ failed, without sufficient reason, to prepare 
and get branded, and to deliver to the pursuer, the re- 
maining 14 barrels : Therefore repels the defenders' third 
plea in law, and finds the defenders liable in damages for 
non-implement to the above extent of the contract of sale 
founded on : Repels also the defenders* 2d and 8d pleas 
founded on mora and prescription; and in regard to the 
amous !; of damages : finds that crown AiU branded herrings 
of the season of 1856 attained in the market the price of 
808 per barrel at the end of the season, when delivery 
should have been made by the defenders; and therefore 
finds the defenders liable to the pursuer in the difference 
between that price and the price of 20s 6d per barrel, at 
which the defenders sold and engaged to deliver their 
herrings to the pursuer's cedents, being 9s 6d per barrel on 
the said 14 barrels— amounting in all to £6 13s sterling. 
Sahojtute ealado, and decerns: Finds the defenders liable 
in the expenses of process, but subject to modification, and 
allows an account thereof to be given in, and remits to the 
auditor to tax the same when lodged, and to report. 

Note. — The principal defence set up is, that the expression 
"all our cure" faJIs to be construed as including only such 
herrings as the defenders actually put into salt — practically 
giving the sellers the oj^tion of curing any or none— -and 
that, as they delivered all of the stipulated quality which 
they chose to cure, no more could be demanded of them. 
A great deal of evidence has been led on both bides with the 
view to show the trade meaning of the expression, but the 
witnesses appear to give their individaal opinions on this 
particular contract more than to throw light on any es- 
tablished usage of the trade in the matter. Nothing con- 
clusive at least can be drawn from that source; though 
certainly the bulk of the witnesses apparently best qualified 
to speak on the subject, concur in an opposite construction 
of the contract to that maintained by Uie defenders; and 
with good reason it is thought, for the defenders' con- 
struction is inconsistent alike with the legal rule in such 
contracts, that both parties or neither shall be bound ; and 
with the warrandice from facts and deeds legally implied 
in the contract, and with the bona Jides required from the 
defenders in regard to the due curing, preparation, and 
presentation of the herrings for the stipulated brand, and 
inconsistent both with the morale and the ordinary rules 
and practice which ought to and do characterise honourable 
mercantile dealings. The expression in question is not 
to be taken alone, or dissevered from the succeeding obligation 
to prepare and present for branding the fish of the stipulated 
quality, or from the clause which declares " if not branded, 
no bargain," an obligation and condition which were inserted 
for the benefit of the purchaser, binding the defenders not 
only to cure these herrings, but to cure them in a way that 
should secure to the purchasers an article of good quality. 
The defenders' view has therefore been rejected* 

There is but little precise or satisfactory evidence as to 
the quality of the herrings 'got by the defenders. A. Brand, 
their foreman, describes the fish as about one-third inferior; 
and this corresponds with the statements of the other 
witnesses as to the character of the fish that season gener- 
ally on the Fife coast. The quantity of good full herrings 
is therefore calculated on that footing; nnd the duniages 



have been fixed on the footing (understood to be assented 
to by both parties) of 30s, being the piice of herrings (full 
and crown brand) at the end of the fishing season of 1856. 
The pleas of moia and prescription were not insisted in, 
and are repelled as inapplicable and untenable. 

Both parties appealed; and their procurators 
having been heard, the Sheriff, after taking the 
case to avizandum, pronounced the following judg- 
ment: — 

The Sheriff having heard parties' procurators on the In- 
terlocutor appealed against, and considered the record, 
proof and whole process, sustains the defenders' appeal, 
recalls the said Interlocutor, and finds, in point of fact, 
that the defenders entered into an agreement or contract 
with the pursuer's cedents, N. M'Leod & Co., for the sale 
and delivery bv them to the pursuer's cedents, of that part 
of their cure of white herrings during the fishing season of 
1856 specified in the pursuer's offer and the defenders' ac- 
ceptance, both dated 4th June, 1856, and being Nos. 3 and 
11 of process : Finds that the question at issue in the pre- 
sent action is, whether the detenders failed to implement 
the said agreement, and to deliver the said herrings to the 
mirsuer's cedents in terms of the said agreement, to the 
loss, injury, and damage of the ptursuer to the extent of 
£100 : Finds that the pursuer has failed to prove that the 
defenders did not implement the said> agreement, and that 
they did not deliver to his cedents the whole herrings which 
they thereby contracted to supply to them : Finds tepara- 
tim that tiie defenders have proved that they implemented 
the contract libelled on : Therefore, in point of law, assoil- 
zies the defenders from the conclusions of the summons, 
and decerns : Finds the defenders entitled to expenses, of 
which allows an account to be given in, and remits the same 
when lodged to the auditor to tax and to report. 

Note. — By the contract libelled on, the pursuer's cedents 
became bound to pay the defenders the sum of 20s. 6d. for 
all " your cure of white herrings to be prepared for the 
brand, and to be presented to the officer for branding," 
which received the crown and full brand, vnth the excep- 
tion of 100 barrels of these herrings, which the defenders 
stipulated they should be entitled to retain. The contract 
also stipulated that the pursuer's cedents should pay the 
same price for " your full fish in half barrels, if in good 
order.' Under that contract the pursuer's cedents received 
193 barrels from the defenders, and he claims damages from 
them on the allegations that they sold herrings in a ^reen 
or fresh state in violation of the contract, that they did not 
take the proper and necessary steps to cure other quantities 
of their nerrings, and to prepare and present them to be 
branded, so as to secure the crown and full brand ; that they 
withheld herrings which took the crown and full brand, and 
also full herrings in half barrels in good condition, to the 
extent of 200 barrels, and that they are liable to him in £100 
of compensation, seeing that herrings of the same descrip- 
tion rose in price after the contract was entered into 10^. 
per barrel. 

The pursuer maintains that by the contract the defenders 
were not entitled to sell herrings in a fresh state, and that 
they were bound to cure, in tno best manner, the whole 
herrings procured by them in the fishing season of 1856, 
and to prepare and present them for the brand to the fishery 
officer ; and he rests in support of this not only upon the 
terms of the contract, but also upon the usage of trade ap- 
plicable thereto, by which he contends the contract foils to 
DC construed. 

The Sheriff is of opinion that the pursuer has failed to 
establish the usa^ of tnide founded on by him. Three 
out of his seven witnesses only support his statement that 
the contract in question, when interpreted according to the 
usage of the tiude, precluded the defenders from selling 
herrings in a f^sh state, and bound them to cure the whole 
herrings obtained by them during the season. George 
Welch, one of his witnesses, " can't say if green fish not 
" put into salt falls within the contract" Andrew Innes, 
another of his witnesses, brought to speak to the usage of 
trade, does not know whether the defenders could cure 
their herrings as red, or sell them fresh; and Geo. Douglas, 
also brought by him as to the usage of trade, depones that 
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he is not prepared to say that the defenders were hound to 
cure all the neiringps which they got fresh, and states ''if 
" the^ did not core herrings, they had none to deliver as 
" thew cure.'* 

The defenders adduce thirteen witnesses, who clearly 
prove that the usage of the trade attaches no such meaning 
to a contract to supply " all our cure of white herrings, 
hut that, on the contrary, by such usage the defenders 
might, under the contract, cure as few or as many white 
herrings as they pleased. 

The Sheriff is therefore of opinion that the pursuer has 
altogether failed to prove his construction of the contract, 
by his evidence as to the meaning of its terms according to 
the usage of trade ; and he is fwiher of opinion that the 
great preponderance of the evidence in process regarding 
3iat usage is, that the defenders might sell herrings in a 
fresh state, and were not bound to cure the whole herrings 
got b^ them. It is further proved that it is the custom or 
practice for curers to sell their herrings fresh in the begin- 
ning of the season; and the pursuer's witness, Qeorge 
Welch, and the defenders* witnesses, John Hepburn, Wm. 
Miller, and John Thomson, prove that the pursuer was fuU^ 
aware in 1856 of this custom, having actually spoken of it 
to them. 

Neither do the words of the contract, the Sheriff humbly 
thinks, support the pursuer's demand. It refers only to 
the defenders' " cure of white herrings," and merely in- 
cludes the herrings which the defenders cured as white 
herrings. It does not include the defenders' whole her- 
rings, but only a specified part of them, viz., cured white 
hen-ings, as distinct from green or fresh fish and red her- 
rings. Whatever white herrings the defenders cured they 
were within the contract bound to do so in the best manner ; 
and, having done so, to present such of them to the fishery 
officer as they, acting in bona ^fide^ thought would receive 
the brand, llie pursuer maintains that the defenders were 
bound to present their whole cure of white herrings to the 
fishery officer, and that it was for him to decide whether 
they were fit for the brand. This is disproved by the pur- 
suer's witnesses, James Methven and George Welch, and 
George Reioch, the fishery officer, the latter of whom says 
that the " curer in practice does not present for the brand 
" barrels which he knows are not of tne requisite quality." 

The obligation of the defenders, therefore, was to prepare 
such herrings as they cured in the best manner, so as to 
receive the brand, if possible, and then to present every 
barrel of the requisite quality to the branding officer. The 
defenders cured 329 barrels. Andrew Brand, their foreman, 
proves that the full fish were separated from the spent and 
broken, or torn fish, and cured in barrels by themselves, in 
which he is corioborated by James Angus, their cooper; 
and Brand also swears that the pursuer got every barrel of 
the defenders' herrings which received the brand, and that 
every exertion was made by him " to do all I could to cure 
" the herrings properly for the brand." In this he is corro- 
borated by Angus, and they further say that they did so by 
their master's order-*. These two witnesses also prove that 
the defenders cured no half barrels containing full fish in 
good order, the only fish in half barrels cured having been 
of inferior quality, irom not having been cured on the day 
they were caught, which, the fishery officer states, rendered 
them unfit for the brand. The pursuer did not attempt by 
evidence to prove that the defenders cured in a dishonest 
way, by mixug their fish so as to evade the contract, and 
the above-mentioned evidence distinctly shows that such 
was not the case, and that as deponed to by the defender, 
James Meldrum, they used every " exertion to cure the fish 
"in a way to be fit for the brand." 

The quantity of herrings cured by the defenders was 329^ 
barrels, but that includes the 74 half barrels of inferior fish. 
It is proved by Beiach, the fishery officer, that on ten of the 
days when these fish were cured the herrings caught were in 
general mixed with spent and broken fish, and that the fish 
were, on the four remaining days, when the defenders cured 
63 barrels, only " pretty good,'"* or, of " fair quality." The 
quality of the herrings of 1856, it is proved by many wit- 
nesses, was generally inferior, and Brand says that the 
quality of those got by the defenders " was ve];y indifferent ; 
" there were a good many spent, and a good many broken, 
" and it was dimcult to select for the brand. There might 



" be a third of the whole quantity got bad, that is, spent 
" and torn." Deducting one-third from 329 barrels cured, 
that would leave 220. But if the 74 half barrels be deducted 
from the 829 barrels cured, and if the third of the remainder 
be taken, that would leave only 193 barrels, or thereby, of 
full fish, fit for the crown and full brand. The pursuer re- 
ceived in all 193 barrels, the remainder having been kept 
by the defenders, who, as Alexander Meldrum depones, 
" did not retain a single barrel of full crown brand fish for 
" ourselves, as we were entitled to do under the contract." 
In these circumstances it appears to the Sheriff not only 
that the pursuer has failed to prove his case, but that the 
evidence shows that the defenders fully implemented their 
contract to him. 

Act, A. Nicholson, Cupar. AU. D. Muaki-T, Cupar. 



24th September, I8G1. 

SHERIFF COURT, RENFREWSHIRE. 

(Mr Sheriff Campbell.) 



Bass & Compant v. Davh) Reid. 

Trade Mark — Colourable imitation — Fraud. — A 
trade mark had been adopted andtoidely published 
by a company of brewers, and was well known to 
the public — Circumstances in which held, that 
another trade mark, printed and used by a rttail 
dealer, was only a colourable imitation of the former, 
for tJie purpose of mideading, and calculated to 
mislead^ the public, and interdict granted against 
its farther we. 

The petitioners are brewers in Burton-upon-Trent, 
and manufacturers of the ales known as '* Bass & Co.'s 
East India Pale Ale," or "Bass & Co.'s Pale Ale,'* 
and this petition was presented to the Sheriff of 
Renfrewshire against Reid, who is a spirit dealer in 
Neilston, complaining of an infringement of their 
distinctive trade mark by him, and for interdict 
The record was made up by condescendence and 
defences. Tlie condescendence set forth that the 
label adopted by the petitioners was an oyal label, 
having a pink centre, tracing a triangle or pyramid 
which had been formerly used on their casks of 
pale ale, to distinguish it from another ale also 
manufactured by them, called simply '* Barton 
Ale," which pyramid was coloured red, with the 
words *' Trade mark*' in small letters printed across 
it in black, and the mark was minutely described 
at length. Intimation of the adoption of this mark 
was given in a circular to all the petitioners* agents, 
accompanied by a fac simile of the label. It was 
farther set forth in the petition, that it was the 
practice of the petitioners and that of their agents 
to supply each retail dealer or bottler who purchased 
a cask or casks of their ale with such a number of 
the labels as would be requisite for marking the num- 
ber of bottles of ale which the cask is capable of 
filling, and to some of their customers the petitioners 
printed on the lower part of the label a statement that 
the ale was bottled by them, giving their name and 
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place of business. That it bad been ascertained 
that imitation labels, being fac similes, or at least 
bearing a close resemblance to those of the peti- 
tioners, had been printed and used, thereby damag- 
ing and defrauding the petitioners and the public. 
That these labels, though varying in some minute 
particulars, had been designedly formed to resemble 
the petitioners' labels, to enable the parties using 
them to pass off other ale on the public as the ale of 
the petitioners, although an accurate and close ob- 
server might detect the labels as not those of the 
petitioners. That the respondent had been in the 
practice of affixing the petitioners' labels, or a label 
being a close imitation of it, upon bottles containing 
ale not brewed by the petitioners, one of which imi- 
tation labels, with the words ** Bars & Co.'s Pale 
Ale, bottled by David Reid, Neilston," printed or 
engraved on it, was produced. That there was no 
real or bona fiiU company of brewers carrying on 
business under the firm of '* Bars & Co.,'' and that 
name had been put upon the label for the purpose 
of deception. That on discovering the use of the 
labels an interdict had been obtained, but in order 
to avoid that interdict, the respondent had prepared 
and used another label, which was a close imitation, 
with only coloumble differences from those of the 
petitioners, and was meant and calculated to lead to 
the purchase by the public of other ales sold by the 
respondent as the petitioners' ale; that the respond- 
ent had, by the use of the petitioners' labels, or of imi- 
tation labels, been selling large quantities of other and 
inferior ale, represented by him to be ale manufac- 
tured by the petitioners, and had thereby efiTected a 
much larger sale and obtained higher prices for the 
ale sold by him than he could Lave otiierwise done, 
to the loss, prejudice, and damage of the petitioners; 
and that the respondent had printed, or procured 
some one to print, the labels so used by him. 

In defence, the respondent denied that the label 
produced was a close imitation of the labels of the 
petitioners, or that it was meant and calculated to 
lead to the purchase of other ale sold by the res- 
pondent as the petitioners' ale. It was averred 
farther, that the label used by the respondent, and 
produced, was quite different from that used by the 
petitioners, and these differences were pointed out, 
and it was denied that the petitioners had any right 
of property in any trade mark, and that the re- 
spondent had not fraudulently interfered with any 
trade mark of theirs. 

The petitioner pleaded — the label in question 
being an imitation of the petitioners' label, with 
only colouring differences, and being meant and 
calculated to lead the public to believe that the 
ales so labelled were the petitioners' ales, the pe- 
titioners were entitled to interdict, as craved. 

The respondent pleaded — dilatory. (1.) Fraud 
on the part of the respondent not having been 
libelled, the action was incompetent, and should be 
dismissed. (2.) The petitioners having no right 
of property in any particular tmde mark, an action 
of interdict was incomp'jteut against any party, on 
the allegation of that parry using a trade mark, 



unless it was alleged that such trade mark was 
fraudulently used. 

Merits, (1.) The label produced not being in 
any way an imitation of the label used by the 
petitioners, they had no right to interfere with his 
using the same. (2 ) As the respondent never 
had represented that the ale he sold was the same 
as that manufactured by the petitioners, the t ction 
was uncalled for, and incompetent, and should be 
dismissed. The record having been adjusted and 
closed, parties were appointed to be heard; and 
parties having been thereafter heard, the Sheriff- 
Substitute pronounced the following Interlocutor^ 
which has been acquiesced in: — 

Having considered the closed record, productions, and 
whole process, and heard parties' procurators thereon: 
Finds it sufficiently instructed by the productions in process' 
and the admissions on record, that the labels used by the 
defender are imitations of the labels used by the pursuers, and 
that the same are employed by the defender for the purpose 
of misleading, and are calculated to mislead, the public into 
a belief that the ales sold by the defender in the bottles, to 
which the defender's said labels are applied, are ales manu- 
factured by the pursuers, whereas these ales are manufac- 
tured by other parties ; therefore, and for the reasons as- 
signed in the accompanying note, repels the defences, con- 
tinues the interdict already granted, and declares the same 
perpetual, and decerns in terms of the prayer of the peti- 
tion: Finds the pursuers entitled to expenses, allows an 
account thereof to be given in, and remits the same, when 
lodged, to the auditor of Court to tax and report. 

Note. — Although it is conceded that a manufacturer does 
not, by the mere use of a particular trade mark, acquire an 
exclusive copyright therein, still it is contended by the pur- 
suers, and as the Sheriff-Substitute thinks rightly contended, 
that the law will not permit one man to sell his goods as 
those of another man, by the adoption of that other's trade 
mark, or by the employment of any design, imitated, modi- 
fied, or adopted from such trade mark, in such manner as to 
be calculated to deceive or mislead the public into the belief 
i that in purchasing the goods of the one they are obtaining 
' the goods of the other. This proposition can scarcely be 
disputed in the face of the long list of authorities which 
will be found in the Sheriff-Substitute's notes of the argu- 
ments to which he refers. 

Assuming this to be the law, it has been anxiously urged 
by the defenders — 1st, That the present proceedings are 
iiiept, in respect the application does not allege fraud on the 
part of the defender. It may bo doubted whether fraud is 
absolutely essential in such an application; because one can 
conceive possible cases where a manufacturer might be in- 
jured, and the public deceived into buyine the goods of a 
third party, supposing them to be those of such manufac- 
turer, by an accidental similarity between the names or 
distinguishing marks put upon them by that third party, 
and those previously employed by the original manufac- 
turer, although thi^ had been done from mere ignorance or 
inadvertence. Even in such a case equity might perhaps 
interfere to put a stop to the deception on the public, and 
the consequent injury of the original manufacturer. See 
the Collins Company v. Brown and Cowan (1857), 3 Key 
and Johnson's Chancery Beports, p. 433. In the present 
case, however, fi-aud is sufficiently alleged; it is set forth 
in the petition, and again in the condescendence, art. 10, 
that various dealers have imitated the pursuers' labels, so 
as to enable them to sell other ales, " as the ale manufac- 
" tured by the pursuers, thereby damaging and defrauding 
" both them and the public;*' and it is then stated art. 12 
that the defender did so. A minute statement is made of 
that course of conduct on his part which is complained of, 
and this statement is a distinct description of what amounts, 
both legally and morally, to deliberate fraud, viz., the fabri- 
cation of a colourable imitation of the pursuers' label for the 
purpose of inducing the public to purchase from the defen- 
der, ales which were not manufactured by the pursuers, 
under the belief that these were manufactured oy them. 
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The statement of such facts, without the use of the word 
fraud at all, would, it is apprehended, entitle the pursuers 
to protection in the manner craved, if the statement was 
true. 2d, It was next urged by the defender that it was 
incompetent to refer to the proceedings in a previous ampli- 
cation presented against him by the pursuers, where a smii- 
lar interdict was applied for, and was made perpetual. But 
the Sheriff- Substitute has no doubt of the competency of 
referring to these proceedings, seeing they had reference to 
an invasion of the pursuers* rights, and to their claim to 
protection against the ales of other paiities being vended as 
their ale. It was natural that this should be keenly con- 
tested, for a more impudent fraud than that against which 
the interdict in the former proceedings was sranted was 
never attempted. The defender, indeed, although he entered 
appearance to defend that case, did not venture to insist in 
his defence. Sd, But it is said that the defender's labels are 
not an imitation of those of the pursuers', and are not cal- 
culated to mislead any portion of the public. This must be 
t'udged of by referring to t)ie pursuers' labels, and that used 
jy the defender. These will be found posted side by side 
in No. 3 of the productions, together with the label used by 
the defender previous to the interdict in the former process. 
It will be at once observed, that while the defender's first 
label was a manifest attempt to deceive the public, but at 
the same time to avoid interference by introducing elements 
of difference between that label and the pursuers', as in sub- 
stituting a diamond for a triangle, &c. The second label 
f being tnat now employed) diverges somewhat more widely 
n'om the label of the pursuers. In the first label the name, 
"Bass & Co.'s Pale Ale'' was printed round a diamond- 
shaped centre, through which tne words, "trade-mark,** 
were printed in small letters. Since the interdict, a new 
label, the one here complained of, has been prepared. It 
looks as if the original plate or die from which the first label 
was printed was still used bv the defenders. Hie ground 
of the new label, which is white cross, hatched with pink, 
is the same on both, and so in the very peculiar black and 
white border. The centre, at first a diamond in red, has 
now been chaneed into a red lozenge, but across the lozenge 
is still printed tne words " trade mark." The peculiarity of 
the case arises from this, that the new label no longer con • 
tains the words " Bass & Co.'s Pale Ale." Instead of these 
words there has been substituted the inscription " India 
Pale Ale." It is no doubt true, that if the defender had 
originally made use of this label, there might have been 
difficulty in holding that he had committed the fraud with 
which he is now charged. But when one finds that his ori- 
ginal label was a manifest and indefensible imposture, and 
that he is now using the present label, which is in general 
desi^, and colour, and effect, the same, and in most of its 
details closely similar to the former one, it is impossible to 
doubt that he is persevering in the prosecution of the fraud 
on the public, and the infringement on the pursuers' riffhts, 
although with more caution than he at first manifested. It 
may be very true that when set side by side, the pursuers' 
label and that complained of are easily distinguishable ; but 
supposing the defender's windows filled with bottles labelled 
in tne wa^ complained of, can it be doubted that ordinarv, 
and especially tKiterate observers, would at once conclude 
that their contents were the well known "Bass's Beer." 
Nor can any sympathy be felt for the defender. lie was 
checked for ms oriffinai impudent fraud. The interdict 
against him compelled him to change his labeL Had he 
desired to avoid any further question, his new label might 
easily have been printed in a form and colour to preclude 
mistake. But he was obviously bent on keeping up the 
deception, and, accordingly, his new label is identical in 
size, in general design, in colour, and in arrangement with 
that used by the pursuers. And in the use of the words, 
" trade markt^* or manufacturers' symbol, on bottles, the 
brewers of whose contents he does not condescend on, there 
is the clearest evidence of his intention to deceive. 

In this case, wher3 there is no claim of damage, farther 
proof than that afforded by the productions and the admis- 
sions of the defender on record seem unnecessary, and the 
Sheriff-Substitute therefore has thought it his duty to grant 
interdict as craved. 



Act J. Naiavith, Glasgow. 
D. CAMPB!i:LL, Paisley. 



Alt. T. M'HoBEBT. 



8d Ootobbb, 1861. 

DUNBLANE SHERIFJF COURT. 

(Mb Sheriff Gbahamb.) 



WmTB V, Thb DUNBLINB, DoUNK, & CaLLANDER 

Railway. 

Railway Passenger — Contract to carry — Mis-car- 
riage. — A passenger ttxivelling from C. to E. 
bought ajirst-claas ticket. Passengers going beyond 
D., an intermediate station between C. and £,, 
require to change carriages there, which is inli^ 
mated orally at the station, and in the time-tables. 
The passenger alleging that he did not hear the inii- 
motion, and having remained in the carriage, lo^ 
the train to E. and was thereby put to inconvenience 
and expense, raised an <iction of damages and repe- 
tiiion of his expenses — circumstances in which held 
that the railway company was not liable, and action 
dismissed. 

This was an action raised before the Sheriff Court 
at Danblane, at the instance of Mr Robert White, 
residing at No. 23 Drummoud Place, Edinburgh, 
against the Dunblane, Doune, and Callander Rail- 
way Company, concluding for the sum of £20 ster- 
ling, " in name of reparation, for the loss, damage, 
'* and inconvenience occasioned to the pursuer by 
** the fiiilure of the defenders, the said Dunblane, 
'' Doune, and Callander Railway Company, to con- 
" yey the pursuer from Callander to Edinburgh, on 
" the 8d day of November, 1860, in terms and in 
*' implement of the contract or agreement entered 
'* into by the defenders with the pursuer of that 
'' date, the pursuer having purchased and received 
" from the defenders, thi'ough their statiou-master 
*' or represenictive at Callander, a first-class ticket 
" for the whole journey from Callander to Ediii- 
'* burgh by the train leaving Callander that day at 
'' forty minutes past four o'clock in the afternoon, 
'' whereby the defenders became bound to convey 
''the purauer by the train above-mentioned from 
« Callander to Edinburgh, but which they failed to 
" do, and instead of conveying the pursuer to Edin- 
" burgh, detained him at or near Dunblane, and 
" without giving him any intimation or warning 
** to leave the carriage by which he had travelled 
" from Callander to Dunblane, carried him back to 
" the station at Doune where the pursuer, on the 
recommendation and suggestion of John Buchanan 
Hamilton, Esq. of Levy, one of the directors of 
the said railway company, left the train and took 
" a conveyance to Stirling, with the view of getting 
" a train to convey him to Edinburgh that evening, 
" but which, in consequence of the lateness of the 
« hour at which be arrived in Stirling he did not 
'* succeed in getting, and was consequently under 
** the necessity of remaining at Stirling during the 
" following day, being Sunday, and till the follow- 
*' ing Monday, without luggage or even a change of 
" apparel, and put to much and serious loss, incon- 
" venience, and annoyance — item, of the sum of 
"£1 IBs Sd, being the expenses incurred by the 
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"pursner, in hiring a oonvejanoe from Doune to 
*' Stirling,'* during his stay there. 

The pursuer pleaded iu Bupport of these conclu- 
sions, that the defenders, having failed to implement 
their agreement with the pursuer, and having un- 
justiiiablj detained him in his journey as above- 
mentioned, without giving him such intimation at 
Dunblane station as to insure him changing car- 
riages, are liable for the sums sued for in name of 
compensation and damage; Second, That the said 
sums are moderate and reasonable. 

The defenders denied liability, and pleaded — 
First, That they had made no special contract with 
the pursuer to convey him from Callander to Edin- 
burgh, at least assuming such a contract, the pur- 
suer was bound to have changed carriages at Dun- 
blane, in obedience to the intimation and notice 
given to him and the public by the placards and 
time-tables hung up at the respective stations along 
the defenders' line, and at other railway stations 
(and proved to have been read by the pursuer), and 
also by advertisement, and by the porter at Dun- 
blane station, and as all passengers south of Dun- 
blane were in the habit of doing, and bound to do 
in terms of that notice; Second, That the train on 
the main line having arrived from Perth at the 
proper time at Dunblane station, the pursuer had 
sufficient time to change his carriage and take his 
seat in that train for Edinburgh, where he would 
have been duly carried in terms of the alleged con- 
tract; and, Third, A denial that any damage or in- 
convenience had been caused to the pursuer in con- 
quence of the alleged detention. 

A record having been made up, the Sheriff-Sub- 
stitute (Grahame) allowed a proof to both parties of 
their respective averments, and on the conclusion of 
which he pronounced the following Interlocutor and 
note, assoilzing the defenders from the conclusions of 
summons, with expenses. 

Haviog heard parties' proonrators and made avizandam 
with the whole ease, Finds that on 8d November, 1800, the 
pursuer purchased at the Callander station of the defenders' 
1 ail way a iirat-olass passenger ticket to Edinburgh; that 
having accordingly taken his place in a flrst-claas carriage 
of the train leaving said station at or about 4.40 p.m., he 
was conveyed to the Dunblane station of said railway, where 
he arrived at or about 5.15 p.m. ; that during the winter 
arrangements of the railway, as notified in the Company's 
time-tables, and by placards at their several stations, and 
actually inspected by the pumner, ftnd which arrangements 
were in force on the occasion in question, passengers tra- 
veiling by said railway, and intending to proceed to stations 
beyond Dunblane station, at which point the defenders' 
railway joins the Scottish Central line, were instructed and 
required to change their carriages at Dunblane; that under 
said winter arrangements, it has been proved by the railway 
officials at Dunblane by whom these ai'rangements are there 
carried into effect, to be the invariable practice of one of the 
company's porters to notify to passengers going beyond 
Dunblane that they are there required to change carriages; 
that the porter whose special duty it was to give this notice 
on the occasion in question depones that he believes he then 
gave the requisite notice; and farther, that if at any time he 
is by necessary absence prevented from performing this duty, 
his place is taken by adbther servant of the Company; that 
on the arrival of said train at Dunblane on the occasion in 
question, all the passengers, with the exception of the pur. 
suer, who depones that no notice to change his carriage was 
given to him, left their respective carriages, and those pas- 
sengers wishing to proceed to more distant stations were 



conveyed along the Scottibh Central, hne to their respective 
destinations ; that the pursuer did not, as all the other 
passengers did, l^ave the train which had brought him 
from Callander, but, though the train was shunted to a 
siding, and remained at the station at Dunblane for no less 
a period than about forty minutes, sat still in his carriage, 
without inquiry or complaint, till the train bad again left 
the station, and was in the courae of proceeding on its retuin 
journey to Doune, whether he was accordingly conveyed, 
and was thus too late for any train to Edinburgh that even- 
ing; that the fact of the pursuer not having heard any 
notice to change his carriage at Dunblane does not over- 
come the presumption which the defenders' proof raises, 
that such notice was then actually given ; that the notice to 
change carriages at Dunblane, as published by the defenders 
in their time-tables and placards, and as announced orally 
by their servant on the arrival of their trains at Dunblane, 
was a sufficient warning to the pursuer, and to which he 
was bound to attend, and that such warning having, been 
given on the occasion in question, the defenders are thereby 
relieved from all responsibility for any of the consequences 
which the pursuer by his inattention to said warning may 
have brought upon himself; therefore assoilzies the defen« 
ders from the conclusions of this action, finds them entitled 
to expenses, of which allows an account to be given in, and 
remits to the auditor of Court to tax and report, and deceruH. 

Note. — The grounds of the Sheriff-Substitnte's judgment 
in this case are fully given in the preceding Interlocutor. 
He cannot hold that the defenders' contract with the pur- 
suer was one under which they undertook to convey him to 
Edinburgh, like a parcel, under charge of the guard, and 
irrespecdvely of any exercise of any faculty whatever on his 
part during his journey. The pursuer's argument that the 
defenders are not entided to import into their contract with 
the pursuer any conditions which were not set forth on the 
railway ticket which he received at Callander, is one which 
the Sheriff-Substitute cannot recognise as sound. It appears 
to him that the railway ticket delivered to passengers on 
payment of their fares is rather to be regarded as having 
the character of a pasHport or voucher of their right to 
occupy their place in the train by which they are travelling, 
than as being the measure of dieir contract with the rail- 
way company. 

Against this decision the pursuer appealed, but the Sheriff 
adhered. 



Alt, Joseph M'Leah. 



Act. Thoxas Babtt. 



7th Ootober, 1861. 

SHERIFF COUBT, PERTH. 

(Mr Sberiff Barclay.) 

John McLaren, Appellant, in the Sequefltration of 
the Estates of the late Duncan Sinclair. 

Sequestration Statute — Appeal — Leaoe, adoption 
of by Trustee. — Circumstances in which hdd Oiat a 
trustee had not adopted a lease. 

The &ct8 of the case are set forth in the note an- 
nexed to the Interlocutor. 

Having h»ard parties' procurators, and made ayizandnm 
with the proceedings and debate. Finds that the facts relied 
on by the claimant are not sufficient to render his claim 
preferable on the bankrupt estate. Therefore dismisses the 
appeal, and affirms the deliverance of the trustee, and 
decerns in bis favour against the appellant for thirty shil- 
linRS of expenses, and expense of extraot. 

NoTB. — The agreed on facts are chiefly as follows :— The 
appellant and the deceased Duncan Sinclair entered into 
a lease, in the year 1858, of and premises in Cumrie, 
for the period of nine years, from Whitsunday of that year, 
at the rent of £45, payable half-yearly at the usual terms 
I of Martinmas and Whitsunday, after entry. In addition to 
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the premises so ]et, an additional iroom was Terbally leased, 
at the rent of jS2 per annum. Sinclair paid the first half- 
year's rent, due at Martinmas, 1868, hat failed to pay that 
dne at Whitsunday, 1859. In 18&9 an ordinary action 
was hronght for payment of the half-year's rent then 
dae, bnt no sequestration was executed so as to secure a 
preference over the subject of hypothec. The action 
was defended, and a len^ened litigation followed, and 
ultimately decree was giren for the rents, (under a small 
deduction], together with expenses. Sinclair died on 23d 
July, 1H60, when the ease was under appeal to the Sheriff. 
On dd August thereafter, the appellant raised an action of 
transference against Sinclair's widow, who, on the dlst of 
July, had obtained herself decerned executrix, qua relict 
to her husband, and thereafter, the action being so trans- 
ferred, decree was given against the executrix, and she was 
charged thereon. The executrix continued possession of 
the inn and premises from the time of her husband's death. 
Negotiaticns had been made between the executrix 
and certain of the creditors, (but to which the landlord was 
no par^), to carry on the hotel for their behoof. No com- 
pleted arrangement appears to haye been made, but she 
paid a sum of £80 into a bank Recount, whereof it is said 
£66 was paid to the appellant for subsequent rents of the 
hoteL The estates of Sinclair were sequestrated under the 
Banlmipt Statute, on 11th March, 1861, and the trustee 
elrcted, and confirmed on 27ih March, 1861. On 2d of 
April the trustee and commissioners resolved not to adopt the 
lease, and which was immediately inlimi. ted to the appelLmt, 
who let the premises for the ensuing yecr. The nppellHnt 
used sequestration for the rent of the jear ending at Whit- 
sunday, 1861, and which being consi{;ned, was afterwards 
paid oyer to the appellant. On the 29th of April and 4th 
May, 1861, the appellant intimated to the trustee his claim 
for the rent due at Whitsunday, 1839, being the subject of 
the said ordinary action, and expenseR, on the ground that 
the trustee had adopted the lease. The widow continued 
in the house and premises after the sequestration, under 
the superintendence of the trustee, and the meetings of 
creditors were held therein. The furniture and effects 
were sold by the trustee on the 18th and 14th days of May, 
1861, and realised about £260. In these circuraritances the 
appellant claimed to be ranked — for said rent and the large 
amount of expenses, in all £48 18s. 6|d. — and to be pre- 
ferred primo loco, and preferably " to all others on the funds 
'* of the sequestration, or otherwise, on the proceeds of the 
<« said household fhmiture and others in the said hotel and 
" other premises, which fbnds or proceeds are sufficient to 
** meet the deponent's claim in full, and that to the effect of 
" receiving full payment thereof.'' The ground of the pre- 
ference is thus more directly placed as a preference upon 
the fhmiture ; but it is clear that^ not hnving secured such 
preference by sequestration, none such exists; but the 
appeal was supported upon the ground that the trustee had 
adopted the lease, and thereby rendered himself personally 
liable for the arrears of rent and expenses. The narrotiye 
of the affidavit appears ample enough to include such a 
ground of daim, but which is rather a personal claim against 
the trustee, even though there exists no funds to meet it 
under the {sequestration, than a preferable claim against the 
estate, though indirectly by his claim of relief it might 
have the same efi'eit, and is thus more cheaply and expedi- 
tiously determined. Holding the claim under the affidavit 
suffioientiy broad to include liability by adoption of the 
lease, the Sherifl-Sobstitute is of opinion that in the pre- 
sent case there exists no direct adoption, but in point 
of fact, an express repudiation of the lease. The 
f(tcts, taking them on the appellant's own representation, 
fkll hx short of any implied adoption of the lease, by 
anything approaching to an occupancy of any endurance. 
Ihe trustee, upon his appointment, found the executrix in 
legal possession, and continued thatposression jadicious'y 
for the common interests, for the short period intervening 
between and the next term. Had he shot up the hotel 
immediately upon his appointment, end speedily thereafter 
displenished the same, this would certainly have been for 
more prejudicial to the interests of the appellant ; the land- 
lord, and indeed his agent argued, that in that case the 
trustee would have exposed himself to damages. En this 
way the trustee was placed on the coiner of a dilemmo. If 



he took possession, the appellant held him liable for arrears 
of rent, and if he refused to take possession, then he was to 
be liable in damages, which might amount to a sum much 
greater. 

The principle whereby a trustee, either voluntary or 
legal (but especially the former), appeal's to be made liable 
lor arrears of rent is, that such trnstee is not bound to take 
up the lease. But if he does so, he assumea the place of the 
tenant, with all diaadvantagea as well as advantages; and 
so, if the tenant was personally bound for arrears of rent 
(the preference for which over effects had been lost), 
the trustee, as assignee, becomes equally bound personally, 
and that even although he has not been lucrtUushy the 
adoption of the lease. This principle runs throughout the 
whole decided cases, which were all actions against tho 
trustee personally, and none of them claims of preference 
on a bankrupt estate. In the earliest reported case, volun- 
tary trustees had entered into possession of a lease under 
an assignation, and thereby were held liable for arrears of 
rent, as much so as the cedent had previously been. (6th 
Feb. 1786, Boss v. Monteath, Mor. 15200.) In the second 
rase a judicial trustee was found subject to removal, unless 
he paid arrears of rent due by the insolvent tenant, in whose 
place he Wbs held to stand. (Trustee for Nisbet & Co. 
Mor. 1&2G8, ICth Dec. 1802.) In the third case, the trus- 
tre under a stquestration was found bound to make certain 
repairs, which the tenant was obliged to make before the 
f nd of the lease which the Trustee had adopted by actual pos- 
session. (21st Nov. 1818, Cuthil v. Jeffray, Fac. Col.) In the 
case, voluntary tiustees were held responsible for arrears 
of rent to the full extent, notwithstanding that they had not 
realised adequate funds to that amount. (18th Dec. 1821, 
Fflirley v. Nelson.) The leading case affirmed in the House 
of Lords was that of a mineral lease of forty years' duration, 
and where the trustee had for a length of time entered upon 
the works, and even endeavoured to sell the lease, and fail- 
ing in this, then desired to abandon.. He was held not 
entitied to do so to the prejudice of the landlord. (I7th 
May, 1831, and 11th March, 1833, Eirklend & Sharp v. 
Wilson & Sons' trustee.) In a more recent case, where a 
trustee had joined the bankrupt tenant in resisting an action 
of removal from a distillery, th» trastee, although found 
liable in damages, was assoilzied from the claim for rent, 
founded on adoption of the lease. (24th June, 1835, Rich- 
ardson V. ^cott.) In the last decided case, although volun. 
tary trustees had been in actual possession, they were held 
not liable for arrears of rent, mainly because such posses- 
sion was not obJ3cted to by the landlord, and was so fkr for 
his benefit. This case was so far analogous to the present, 
that the voluntary Tra^t was superseded by a sequestration 
under the bankrupt statute. (Slat Jane, 1868, Dundaa v. 
Wood.) 

"Viewing tho facts as given by the appellant himself, there 
has been in the present ease no such absolute adoption by 
the trustee of the lease, either directly or by implication, 
as to confer on the appellant so great a preference over the 
common creditors, and subject them to such a severe loss 
as is sought ly him. 

The solicitor for the appellant ingeniously argued that by 
the previous possoFsion of the executrix (but for whom the 
trustee is nowiso liable), and her subsequent management 
under himself, thei'e was realised a sum more than sufficient 
to pay the rent covered by the hypothec, and t'uerefore the 
estate obtained the benefit of the furniture, which it otherwise 
would not have got, had the suljects of hypothec been sold 
under the landlord's warrant. But granting this to be the 
true state of the case, still this leaves the question of adop- 
tion of the lease separately to bo dealt with. Such arrange- 
ment and possession in every view was as much for the pur- 
suer's benefit as that of the estate. It was an accident that 
the possession was thus productive. Had it been otherwise, 
the landlord's claim would have been left entire, and the 
loss would have been entirely borne by the bankrupt estate, 
and not paid by him. 

Agent for Appellant— Soutar, Crieff. 
Agent for Trustee— Gbahax, Crieff. 
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REGISTBATION APPEAL COURT, 

8d Ootobbb, 1861. 

Sheriffs Alison, Huntbb, and M*Fablakb. 

Double Enrolment — Held by a majoriip^ revenifig 
Hie judgment of Sir Archibald Alison in the 
Court below, that an Elector in Olat^w wu only 
entitlfd to have hie name placed once on the Boll 
of Votfre, notwUhttanding that the City ie divided 
into Warde, and the Elector ie poeteeted of a qttali' 
f cation in more than one Ward, 

For election purposes Glasgow is divided into wards. 
8ince the passing of the Burgh Registration Act of 
1856, the assessor, in making up the ro)l of voters, 
has included in each ward the names of all those 
qualified to vote therein, the names of the electors 
in each ward being ari'anged in alphabetical order ; 
it thus happens that when an elector is possessed of 
a qualification in more than one ward, his name 
appears more than once on the roll. In municipal 
elections an elector qualified and registered in more 
than one ward, has hitherto voted in one or more of 
the wards, and in parliamentary elections, in the 
ward which happened to be most convenient for 
him. 

The question raised in the present case is — 
whether the name of an elector should, under any 
circumstances, appear more than once on the roll, 
or should appear in each ward in which he is pos- 
sossed of a qualification. 

At the discussion in the Court below, Mr Ander- 
son, accountant, wh6 raised the objection as to the 
niaijuer in which the roll was made up, stated 
thut— 

His whole object was to test the qoestion, and he had 
selected the Lord Provost and Dugald Bannatyne, Esq., 
as persons who were publicly known. The Lord Provost 
was registered in two different places — Park Terrace 
and Royal Exchange Square ; and he bad to move that 
his lordship should be ordained to make his seleetion 
of one or other of those places.* So early as 1886 this 
question of (Tonble enrolment was taken np and 
settled. In 1830 the same question was raised and argued 
very largely by Keaves and Swinlon. His Lordship (Sir 
Archibald) expressed his opinion at considerable length ; 
but when it came b<:fore the Court it was agreed to hold the 
opinion against any double enrolment. Again, in 1840-41, 
it was decided that they must object to both names, giving 
the voter his choice. The only difficulty which was then 
experienced had been removed by the recent Act of Parli- 
ament, the 80th sec. of which declared that the roll made 
up on the 1st November should continue during the next 
twelve months as the roll of voters. The oath had also 
been altered, the oath of possession being removed ; so 
that if a party was found in possession of premises in 
Glasgow in June, he is duly registered, and if he left town 
at that time his name still remained on the roll, and he 
might continue to vote; thereby removing the difficulty 
found by his lordship formerly, of a party becoming dis. 
qnalifled, and losing his vote. As to the making up of the 
roll, it was enacted in the present Act that the assessor 
should, before the 15th August, make out a list of persons 
entitled to vote ; and after he had made up his roll he had 
to cut it up into wards or districts, so that if the statute 
were followed out a person's name would only appear once. 

Mr Anderson also stated that the system of double 
enrolment was not permitted in Edinburgh. 



Mr Thomson, writer, who appeared for the asses* 
sor, stated, in reply, that — 

His Lordship would observe that they were not there 
discussing any question as to the right of an elector to 
vote. He was there representing the assessor, a pubiio 
officer, who was discharging a ministerial duty, the terms 
of which were prescribed by Act of Parliament. They 
were not there under the Beform Act of 1882, except to the 
extent in which it had been modified by the Burgh Begia« 
tration Act of I8d6. By the last-mentioned Act, it was 
provided in the first clause that this Act of 1856 ** shall be 
" taken to be part of the said Act as fully as if it were in. 
** corporated therewith." Now that being so, he called his 
Loidship's attention to the second clause of that Act, under 
which Mr Donaldson, the assessor, was acting. That clause 
provided that " the assessor of every burgh shall, on or 
before the 15th day of August in every year, make out. or 
cause be made T>ut, according to the Form Ko. 1, of the 
schedule A hereunto annexed, a list of all persons 
who may be entitled to vote in the election of a member or 
members to serve in Parliament for such burgh ; and his 
Lordship would mark especially whst followed — ** and such 
" list shall be arranged in wards Cwhere the burgh is dirided 
** into wards) and in polling districts; and each ward and 
'* polling district shall be arranged, as far as conveniently 
" may be, in the alphabetical order of the surnames of the 
*' persons entitled as aforesaid ** to be put on the roll. 
These were the directions given to the assessor— that be 
was to make out in a case like that of Glasgow, an alpha- 
betical list in each ward of the electors, and a special form 
was given under schedule A, to which the assessor bad 
strictly conformed. The question now arose, whether the 
assessor was bound to see that in making his alphabetical 
list of the electors in each ward, that A, B, C, or D, who 
might appear in a particular ward, did not also appear in 
another ward f He submitted that the assessor was not 
only not bound; but that he had no power to make any buch 
discrimination. Had the Act of 1856 contemplated the 
imposition of such a duty upon the assessor, it would have 
so prescribed it; but, instead of doing that, it had given 
him instructions that he was to make out an alphabetical 
list ol the electors in each ward. In point of fact, the 
assessor, so far as known to him, was to make out a list of 
all electors in each ward, although they may appear in 
another ward ; and he had, in the exercise of what he con- 
sidered his duty under this Act, enrolled in said list in 
separate wards separate electors, although they might have 
been enrolled under different wards. His Lordship could 
easily understand that it would be physically impossible for 
the assessor — even supposing that he was bound to do it, 
which he submitted that he was not— during the abort 
time that he had to make up the roll to go through the 
sixteen wards of Glasgow and ascertain whether a man in 
one ward had or had not a qualification in another. It 
would be very easy for the assessor, in the case of the 
Lord Provost of Glasgow, or Sir Archibald Alison, to know 
whether they were the same persons having property in 
different wards ; but if he tcok the case of the numerous 
clans of Smith and Brrwn and Thomson, many of whom 
had qualifications in different wards, how could the assessor 
ascertain when they were the ssme persons. For instance, 
he found in ward No. 1 a John Smith entered as a grocer. 
He found in ward Mo. S a Juhn Smith entered as a victual, 
ler ; and in ward No. 8 he found a John Smith as a tea- 
dealer. These might, or might not, be the same party ; 
but how was the assessor to know, seeing thst their names 
were entered as qualified electors ? The analogy might bo 
carried through the whole sixteen wards; and was the 
assessor bound to assume that they were the same person, 
and to strike them all out but in one ward ? or was he to 
employ machinery, which the Act did not give him, to 
make the requisite inquiry to ascertain whether the said 
John Smiths were one and the same person t If he struck 
out a prop( rly qualified elector he waa liable to a penalty, 
and if he omitted one he was likewise punishable. That 
being so, could the assessor, in making up these rolls, do 
otherwise than he had done? The dty was divided into 
districts, not by him, but his instructions were to make out 
an alphabetical list of the electors in each of these wards. 
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It was differeDt from the praotiee under the Reform Bill of 
1833, where there was only one alphabetical list for the 
whole lurgh ; hat now the assessor wan acting under this 
new Act, which prescribed his duties. He was not there to 
argue for the assessor upon the general question of double 
enrolment. That gentleman had no interest in that ques- 
tion ; his only object was to keep his rolls in conformity 
with what he considered the rules laid down by Act of Par- 
liament. It might or mii^ht not be that a man twice or 
thrice enrolled was entitled to vote more than once. That 
was a matter which the assessor wished no opinion upon ; 
but bis Lordship would remember that the remedy proyided 
by the Act of 1832, wa*t still in force, under which the ques- 
tion might be raised as to this doable enrolment. The oath 
might still be put — "That I have not already voted at this 
"election" — so that the whole benefit eontemplnted, if it was 
contemplated, against double voting might still be had by 
putting th9 question — Have you already voted at this elec- 
tion ? But in regard to the expediency of this double enrol- 
ment, he thought he could not do better than quote his 
Lordship's own words, and those of his assistant Sheiifi^ Mr 



use these quotations as an authority, but simply to 
show that when the Act of 1850 wa^ passed — which 
was incorporated with, and formed part of, the Act of 1813 
— the Legislature bad before them the fact that this 
question of double enrolfnent had arisen, that judgment 
had been passed upon it, — and yet, in the knowledge of 
these facts, they passed this Act of 1856, whereby they gave 
special. instruction to the assessor as to the mode in which 
he was to make out his alphabetical lists in the different 
wards. Had the Legislature intended that there was to be 
no double enrolments in these wards, here was the best 
opportunity of altering it. They did not do that, but gave 
instruction to the assessor that he was to put in esch ward 
the name of the electors therein in alphabetical order. Kot 
to detain his Lordship he woold go back to where he com- 
menced, and Bay that, so far aa tfie assessor was concerned, 
he had only implemented the directions given him by Par- 
liament. He had nothing to do with the ultimate result of 
those parties being put twice on the list, or of some men 
being entered in each ward. That was a matter for discus, 
sion when they sought to vote more than once. 



Swiuton, on this point, not of course as an authority, but q, .^ q. . ... ,, ... . , 

as part of his own statement, as he could not put this Sheriff Sir Archibald Alison said— 
so clearly before the Court at the present time. His Lord- 4 He «a8 very glad that such an important point had been 
ship had said on this subjeot, in the case referred to before : — { so ably argued. It had been observed that this question 
" The statute clearlypermitsevery holder of property to claim ( must be decided under the Act of 1856, as that of 1833 had 

been entirely superseded by it in burghs. By the latter 
Act there had been a change made in the mode of registra- 
tion, and the Sheriff was relieved of certain dudes. He 
made that remark in the outset, because he held that no 
decisions under the former Reform Act were not applicable 
here. He was quite aware that the first Reform Act was 
incorporated with that of 1850, but it was impossible, 
owing to the changes made, that any decision under the 
former Act was precisely applicable to the present. Under 
the former Act one roll was to be made by the Sheriff for a 
burgh, and then arose the question whether one person 
should be enrolled in different wards. He could well re. 
member the great labour laid upon the Sheriff under that 
Act in ascertaining the identity of persons, to discover 
whether a person was the same who was on the roll and 
who claimed to be put on it. When the roll contained only 
7000 or 8000 name?, the labour upon the Sheriff and his 
assistants, with a staff cf 30 or 40 persons, occupied some 
30 da}-s ; and how then could the assessor now, with no 
army of agents, investigate the claims and identity of 
21,000 voters f If such were required by the Act, he 
could only say that in Glasgow there would be laid upon 
the assessor a duty which it would be impossible for him 
to discharge. He thought the Act had evidently not done 
that; and especially when it was not clearly laid down, 
althongh the Lord Advocate, before introducing the Act, 
knew very well that the question of double enrolment had 
been already raised. If the Act had contemplated laying 
this duty upon the assessor, it would have given him some 
machinery for carrying it out ; hut if they looked to the 
second clause of the Act he apprehended that it would be 
seen no such burden had been laid upon him. His duty 
under it was quite clear, to enrol every person who rented 
or had premises worth £10 a year, as he was required to 
" make up a list of all i)ersons who might be entitled to 
" vote in the election of a member or members to serve in 
" Parliament for such burgh ; and such list shall be ar- 
" ranged in wards" — but it does not say that be shall mako 
out the list and exclude all double enjDolments. He held, 
therefore, that it was the duty of the assessor to do as he 
had done — to make out a list of all persons entitled to 
vote for a member of Parliament, without distinguishing 
whether they were double, or triple, or single enrolniettt. 
rhen, if the assessor was to do that, was there any author- 
ity for the Sheriff to come forward and say that the Act of 
Parliament gave him power to investigate whether a double 
enrolment had taken place? He was of opinion that there 
was no authoiity in the Act, either authorising, or binding 
or laying upon him the burden nf doing so. He apipru. 
bended that one circumstance, in the first Reform Bill, by 
implication, might be considered decisive in this matter: 
that was the oath which mi«^ht be put to a party, " That he 
" has not voted at this election." Now, what was t.h« n^tn 
ri that if they were only once on the roll ? for if so, it was 
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** on any part of it which affords a qualification, and the 
** schedule for the register evidently does not con template the 
'* multiplication of different subjects, in different streets and 
*' parishes, under one claim. A party who possesses qualifiea- 
" tions in different quarters of a town, and who intends to sell 
" one or other of them, or who entertains doubts as to the 
** opinion which a Parliamentary committee might pronounce 
'* on the validity of his different claims, is surely entitled to 
•* be enrolled on each, that when the day of election comes, 
" he may vote on that which he retains, or on that in which 
" his qualification is most likely to be sustained. The former 
"decision against double enrolments proceeded partly on 
*' the interpretation put upon the Municipal Reform Act. 
" But not only has every holder of property in a burgh a 
" clear interest in having a vote in the muuicipal ward where 
" his property lies, for its protection, and the regulation of its 
" municipal concerns ; but parties possessed of a qualification 
" in more than one burgh in the same district, have a still 
" stronger, and indeed an invincible claim to be enrolled in 
'* each, in order that they may vote in the municipal elections. 
" Yet the principle now contended for, if pushed to its legi- 
" mate consequences would strike at all double enrolrcenta 
"in a Pailiamentry district of burghs. The practice in 
" Edinburgh and other places where double enrolments are 
" allowed, proves that the argument, ah inconvenienti, for- 
" merly founded on, is not entitled to much weight.'* The 
Assistant-Sheriff said : — " This oath guards against three 
" dangers — 1st, personation ; 2d, removal or divestiture ; 3d, 
" double votes by the same person. But there may be cases 
" in which a party, with perfect bona fide$, has an interest 
" to be twice enrolled. He may have two qualifications, one 
" of which he may intend to part with within the year. He 
" may be proprietor of one subject and tenant of another, 
** and may wish to sell his property, or may intend possibly 
** to remove from the house he occnpiei*. Or he may be 
" proprietor of two subjects, both of which he puts in the 
" market, intending to sell whichever first finds a purchaser 
"and to retain the other. Such a party has a decided 
" interest to be registered on both. And there is nothing 
" in the Reform Act to forbid his being so. It is said that 
" those who cannot vote twice cannot be enrolled, and therefore 
" those who cannot vote cannot be enrolled twice. But the 
" difference is obvious. In the one case there is a distinct 
" personal disqualification ; and it is just because the Sheriffii, 
" in administering the Reform Act, are not entitled to con- 
" sider the effect which their decisions may have on the 
" municipol register, that they reject parties disqualified as 
** Parliamentary electors, though they might vote in the mu- 
" nicipal elections — as in the cases of revenue or post-office 
" officers, peers, &c. But in the csise before the Court there 
" is no such obvious objection to either enrolment. The 
" Sherift' cannot say on which qaalifteation the vote is 
"competent, and cannot force the party to make his 
" elecuon." Mr Thomson then repeated that he di 1 not 
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evident that so perEon could vote above once, so that there 
ivould be no use in putting the oath to him. He decided 
the question only in regard to supporting the assessor. 
He said nothing as to the question, which would be decided 
ogain, whether a party enroljcd in ten wards was entitled 
to vote for ten different parties, as that was not before him. 
All that he said was, that under the clause of the present 
Act of Parliament he thought there could be no doubt that 
the assessor had done perfectly right in putting the two 
gentlemen's nomes on double. 

Mr Anderson baying appealed, parties were again 
heard, Mr Sherifif M'Farlane, after some remarks as 
to whether the assessor had any locus standi in the 
discussion, stated that — 

The question then turned upon the construction of 
the provisions of the statute of 1856; and to arrive at 
a true and sound construction of that statute there were 
two things t\) be looked at ; they must first keep in view 
the objects and intentions of the statute, and then they 
would be enabled better to read carefully the provisions 
of the statute itself. The objects of that statute were cer- 
tainly not to increase or enlarge the franchise; it was simply 
to facilitate the working out of the provisions of the previous 
Beform Act It did not alter the qualification in any degree. 
It was merely to alter the machinery by which the results 
of the Beform Act were to be arrived at. Now, he thought 
it was quite clear that so far as the intention of the two sta- 
tutes went, it was> never intended, that any man should have 
a right to vote more than once at the same election. 

Sheriff Auson — Parliamentary election. 

Sheriff Macfarlane — With the greatest submission, he 
thought they had nothing to do with municipal elections in 
these two statutes. There was a clause in the Act of 1856 that 
required the Assessor to arrange the list and divide it into 
wards ; and that was the only kind of reference which could 
be construed as being made to municipal elections in the 
statute. Municipal elections were controlled by a different 
statute altogether, ond which thej had nothing to do with 
that day. It was therefore only 'the statutes which had 
reference to the representation of the people in Parliament 
that they had to do; and accordingly it had been held that 
a person could only once vote at a Parliamentary election. 
Now, keeping that intention of the statute in view, he pro- 
ceeded to examine the provisions of the statute of 185G. 
This very question had been brought before him in Greenock 
in 1850, when he had given it all the attention he 
could, and pronounced a judgment. As he had since seen 
nothing to lead him to alter his opinion of these statutes, 
whnthe said then he would say now, and accordingly read as 
follows : — Having regard, indeed, to the fact that for the last 
twenty years and upwaids the Begistration Courts of the 
disitrict, of which Benfrewshire forms a part, have, after full 
argument and deliberate decision, acted on tb^ principle 
that double enrolments are incompetent and unauthorised 
by the Beform Act; and as individually I concur in the 
correctness of that principle, I would, notwithstanding the 
differentpractioe which,itis said, has prevailed in some other 
Begistration Courts, have required to be satisfied that alegis' 
laiive change in the law had been made to have warranted 
me in departing from the course which has hitherto been 
followed in this district. The question, then, so far as this 
Court is concerned, comes very much to depend on the 
legal interpretation and effect of the recent Begistration 
Act. The general object of the Act was certainly not to in- 
creose the rights of electors, or persons claiming to be such, 
but merely to facilitate the making up of the Begister of 
such persons according to their rights as they would have 
existed under the law as it formerly stood. An examination 
of the provisions of the Act makes this, it is thought, quite 
clear; and, in my humble judgment, makes it equally clear 
that no new or additional power to enrol a person in the 
register of voters more than once, in respect of different 
qualifications, is thereby conferred. The Act bears, in its j 
title, to be one " to omend the law for the Begistration of 
persons entitled lo vote in the election of Meml)ers to serve 
in Parliament for burghs in Scotland." Its preamble, 
again, after reciting the Parliamentary Beform Act of 1853, 
states that " it is expedient to explain and amend some 



parts of the said Act, and to make further and other 
provisions relating to the registration of persons entitled 
to vote in the election of members to serve in Parliament 
for burghs in Scotland." The Act, then, by its first section, 
repeals the previously existing provisions applicable to the 
formation of the register; and, by second section, directs 
that "the assessor of every burgh shall, on or before 
the 15th day of August in every year, make out," according 
to a prescribed form, " a list of all persons who may be en- 
titled to vote in the election of a member, or members, to 
serve in Parliament for such burgh." It is not in so many 
words said that a person's name is to be entered only once 
in this Act, but neither is it said that it is to be entered 
more than once. The clause merely directs that the assessor 
shall make up "alist" (not several lists) " of persons entitled 
to vote in the election of a member, or members, to serve in 
Parliament for such burgh ; " and, as it is undeniable that 
no person can vote more than once in such election, it seems 
to follow that it would be irregular and unwarrantable to 
put the same name more than once on the list The clause 
goes on to say—*' and such list shall be arranged in wards 
(where the burgh is divided into wards) and in polling dis- 
tricts." Now, it is here, as I take it, that, from a want of 
'close attention to.the terms and provisions of the Act, the 
notion has originated that persons have a right to be en- 
rolled, not once but for every ward of a burgh, provided he 
has a sufficient qualification in each. It will be observed, 
however, that the assessor is, in the first instance, directed 
to make up, not several, bat one complete list, and that it 
is the list so made up by him, in the first instance, that he 
is directed to arrange and divide into wards, where the 
bui^h happens to be composed of wards. It is not said 
that the assessor is to make out lists of all persons in each 
ward, but that the list of persons entitled to vote for such 
burgh shall be arranged in wards and in polling districts. 
There is, in short, to be one list of persons, arranged in a 
certain order. Further, the clause says—" And each ward 
" and polling district shall be arranged, as far as conveniently 
" may be, in the alphabetical order of the surnames of the 
" persons entitled as aforesaid, or otherwise, as far as con- 
"veniently may be, in the alphabetical order of streets, 
" squares, lanes, and other places in which houses are dis- 
"tinguished by numbers, and in which the subjects of 
" qualification are situated ; and as regards all other places, 
" in the alphabetical order of the surnames of the persons 
" entitled." Some discretion is given to the assessor, who 
may arrange each ward and polling district in one of the 
two ways. Suppose he were to adopt the former of these, 
and that the assessor found that one residenter was the 
owner of ten, or it might be a mttch greater number of 
"subjects of qualification." all of them situated in the 
same ward, is it to be contended that the assessor was 
bound to place the name of such person on his list, in res- 
pect of each such subject of qualification ? If be was 
bound to place so often on his list the name of a person 
holding " different subjects of qualification " at each eorres- 
ponding ward, he must, I rather think, be equally bound to 
place the name in the list of one ward as many times as 
the person has subjects of qualification situated in that 
ward.^ Either a name is to appear only once on the list, or 
it is to appear as often as the elector possesses a subject 
affording the qualification. The same result will be arrived 
at if the assessor adopt the latter of the two modes, accord, 
ing to which he is at liberty to arrange each ward and 
polling district. Still further, the clause says : — V And in 
'* such list (still the one list) the Christian name and snr. 
" name of every such person shall be written at full length, 
" together with his occupation, the place of his abode, the 
" nature of his qualification, and the name of the street, 
" and the number of the house (if any), or other descrip. 
" tion of the place where the property in right of which he 
" is entitled to vote may be situate." I think all this de- 
notes very strongly that an entry once only of each voter 
in the Begister was contemplated. The opposite yiew 
would lead to very anomalous results ; and if truly the 
opposite view is the sound one, why, it may well be asked, 
was not the assessor expressly directed to enter in his list 
the name of a voter as often as it appeiired from the valua- 
tion books he held the requisite number of qualifications* 
Clause third of the Act is also confirmatory, as I read it, of 
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the same view. It bears that " every person whose name 
** shall have been omitted in any such Ust of voters for any 
" burgh, and who shall claim as having been entitled on 
*' the last day of July then next preceding to have his 
** name inserted therein, and every person desirous of being 
'* registered for a different qualification than that for which 
" his name appears in snob list, shall, on or before the ddch 
** day of August, in such year, give a notice according to 
" the form No. d of the said Schedule A, or to the like 
*< effect to the assessor ; and the assessor shall include or 
*' cause to be included the names of all persons claiming as 
" aforesaid in lists arranged as aforesaid, according to the 
<* form No. 3 of the said Schedule A, signed by him." It 
appears to me that according to the obvious meaning and 
plain implication of this clause, that no person should be 
entitled to have his name inserted in the list of voters 
more than once, and accordingly, while provision is ex. 
pressly made for a person getting the entry of his name in 
the list altered as to make it rest on a different qualification, 
there is no provision to the effect that any person shall 
have his name inserted in the register twice or oftener in 
respect of his holding two or more qualifications. Various 
other clauses of the Act might be cited in support of the 
construction which has occurred to me as the correct one, 
and all to the effect of showing, if not by express enact- 
ment, at least by plain inference and obvious implication, 
that no person is entitled to have his name inserted in the 
register of voters more than once. Thus, by clause 5, it 
is provided that " the assessor shall in every year include 
** the names of all persons objected " to in a list accord, 
ing to the scheduled form, and shall publish such list in a 
particular way. But not a word is here said of one or more 
of the qualifications of a person in the list being liable to 
objections, although he be entitled to be in the list in respect 
of some other qualification which is not objectionable. Not 
only is such a case unprovided for, but the provisions of the I 
Act and relative schedules strongly indicate that it never 
was contemplated that any such case should arise under it. 
Clause 21 has also a very important bearing on this point. 
It provides that " if any person who shall have given to the 
*' assessor due notice of his claim to have his name inserted 
" in the list of persons entitled to vote in the election of a 
<* member to serve in Parliament for such burgh, shall have 
" been omitted by such assessor from such list, the Sheriff 
" shall, on the revision of such list, insert therein the name 
*< of the person so omitted, in case it shall be proved to the 
" satisfaction of such Sheriff that such person is and was, on 
" the last day of July last preceding, entitled to be inserted 
" therein in respect of the qualification described in such 
"claim.** Here it is to be remarked, 1st, That it is the 
omission of such assessor to insert in his list, not one or 
more of the qualifications of a claimant, but his name, which 
is provided for; and, 2dly, That it is the whole original list, 
not its subdivision or subordinate arrangement into wards, 
that is referred to. Accordingly, it seems to be evident that 
no person whose name is in the list at all for any qualification, 
can under the statutory provisions now adverted to, be in a 
position to object that his name has been omitted to be 
inserted therein. Finally, the schedules annexed to the 
Act are all corroborative of the construction now given to its 
provisions. No. 3 of schedule A gives the form of claim to be 
made to the assessor for enrolment in these terms : — ** I 
** hereby give you notice that I claim to have my name in. 
** sorted on the list of persons entitled to vote in the election 

** of a member (or members^, for the burgh of*' , and that 

*' the particulars of my qualification are stated in the column 
" below.** Now here, in perfect consistency wiih the various 
elausss of the Act before noticed, are expressions applicable 
to the case of a person whose name is not on the list at all, 
but inapplicable to the case of a person whose i^me has 
been already duly inserted in the register as a voter, but 
desirous of having it twice, or it may be twenty times, or 
oftener inserted, m respect of different qualifications. In 
other words, the whole terms and tenor of the statutory 
form of claim appear to me plainly to denote that it applies, 
and is intended exclusively to apply, to the case of a voter 
desirous of haying his name inserted once iii the list or regis- 
ter. All the other forms in schedule A of the Act are to 
the same effect. Take, for example, Nos. 4 and 5, being 
the forms of notices of objection to persons in the list, 




held to apply to the case of a person entitled to be in the 
list in respect of one qualification or more, but not so en- 
titled in respect of some other qualification or qualifications. 
Without entering into any furtner or more minute examina* 
tion of the clauses and provisions of the late statute, I can 
arrive at no other conclusion than that it affords no coun- 
tenance, but the reverse, to the right of persons to hare 
their names entered in the list or register of Toters more 
than once. We are then sent to a consideration of the law 
as it stood prior to the passing of the recent statute ; but, 
for the reasons I have already stited, it is unnecessary for 
me to dwell upon this branch/ of the question, or to do more 
than to say, tuat the more I have considered the matter, 
the more I have been satisfied that the views which have 
been hitherto entertained, and for such a length of time 
given effect to in this Court, are sound and correct. I 
may take the opportunity, however, of observing that at 
present we have nothing to do with the Burgh Beform 
Act of 1833. It is not under the latter Act at all that 
the Register of Parliamentary Voters, with which we 
are at present alone dealing, is made up ; and it is not, 
and cannot be, said that any alteration was thereby 
made, or intended to be made, on the mode of making 
up the register under the prior statute, the Beform 
Act of 1832. I allude to this for the purpose of dismissing 
from my consideration the question how far it may be 
right or wron^ that persons should have the opportunity 
of voting, under the Burgh Reform Act, in more than 
one ward, at the same election. The Parliamentary 
Reform Act of 1832 bears no reference whatever to 
wards ; and, at an^ rate, in the matter of registration, I 
have no concern with the manner in which the voters may 
exercise the franchise. It is no doubt said that, by dis- 
allowing double or several enrolments of the same person, 
the right to vote at an election in more wards than one will 
be rendered impracticable ; and it is also Sfdd that it is ex- 
pedient to allow a person to be registered twice or oftener 
on different qualifications, so that he may be secured aeainst 
the contingency of having parted with one or more of them 
previous to an election occurring in the periods intervening 
between the making up of the tiunual registers. I need 
scarcely observe, however, that I am bound to give the 
true legal interpretation of the Act, irrespective of the con- 
sequences ; ana that it is for the Legislature, and not the 
judge, to correct mischievous consequences, if there be such, 
firom this or any other statute. At the same time, I may 
take leave to observe that the considerations referred to 
are not in any sound view, according to my apprehension, 
entitled to much weight. I have been unable to find either 
authority or expediency for the same person voting at the 
same election more than once, although in different wards ; 
and I have a ver^ strong impression that the confusion and 
irregularities which one can readily understand would most 
likely flow from the admission of a voter to the register not 
once merely, but as many times as establish a different quali- 
fication, would much more than counterbalance any incon- 
veniences which, in a very few partial instances, could 
possibly result from the consti-uction of the statutes which 
has been adopted by me. There appears to be some room 
for maintaining, indeed, that clause 44 of the recent regis- 
tration statute, enacting that in all future elections for 
a member of Parliament, the register of voters so made 
as aforesaid, or under the said recited Act (the Parlia- 
mentary Reform Act of 1832,) shall be deemed and taken 
to be conclusive evidence that the persons therein named 
continue to have the qualifications which are annexed to 
their names respectively in the register in force at such 
election, and such persons shall not be required to take the 
oath of possession, was intended to provide for the case of 
persons losing their qualifications during the intermediate 
period between making up of the annual registers, and to 
enable them notwithstapding to vote in a Parliamentary 
election, in respect of their having been qualified at the im- 
mediately preceding making up of the register, and in re- 
spect of their names accordingly standing therein. For the 
reasons I have now stated, and after the best consideration 
1 have been able to bestow on the subject, it appears to me 
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tbat both atatntes— the recent Registration Act as well as 
the Beform Act of 1H32 —must, in their whole scope, spirit 
and policy, be held to militate against the enrolment of any 
person in the Ke^ter of Voters except once, let the number 
of his qualifications be what it may. Nor is it altogether 
unimportant to recollect that, while by clause 47 of the Re- 
form Act of 1832, " all laws, statutes, and usages formerly 
in observance touching the election of members of Parlia^ 
ment are repealed, in so far as they are inconsistent or at 
variance with the provisions of this Act," it is at the same 
time and by the same clause expressly provided always 
that the same shall be in force in all other respects what- 
soever. £7ow, it cannot be disputed that by the law and 
usage, prior to the passing of tne Reform Act of 1832, the 
insertion of a person in the Roll of Freeholders more than 
once was altogether unknown and unheard of. 

These were the views he had stated in giving judgment on 
that very question in Greenock, in 1856, and he had seen 
no reason to alter them. It had been stated by the Sheriff 
of Lanarkshire that this point had never before been brought 
up, but he understood that it had come up besides in Edin- 
burgh, and decided in the same way as he had done. The 
argument addressed to them by Mr Thomson resolved itself 
under two heads — First, that it was impossible for the 
assessor of Glasgow, looking at the extent of population 
and . the number of voters, to protect the register from 
double enrolments. He thought that was very Tikelv ; but 
the assessor her»*, as everywhere else, could do the best he 
can, and if he did so no one would find fault with him. 
He was entitled to have a large number of assistants ; and 
taking that into view he was satisfied the assessor would 
bo able to accomplish his task in Glasgow as in the com- 
paratively small burghs of Greenock and Paisley. Be that, ^ .^. ^^^ .w,^,w*t 

nowever, as it may, he thought it did not touch the ques-i ^f cerfAin fees and fines for nroclaTnAfinn nf Vw^nna 
tion at all. If it should bl found that the statute was I J' ce^^^ »/ ana nnes lor proclamation ot banns 
inoperative, then, surely, the remedy was not in that Court, i "^^m the former session-clerk of that parish. The 
but in Pariiament. The remedy could never be in making I present minister of Kilmalcolm is the Rev. Alex. 



and parish thereof, and constituting, along with 
the said Rev. Alexander Leek, the kirk-session of 
said church and parish, conform to minute of the 
said kirk-session, dated 19th June, 1859 years, 
and as such having right inter alia to the fees 
and fines due and exigible as use is, for and in 
respect of the proclamation of banns in said 
church, pursuers; against DoNALb MacDonald, 
Parish Schoolmaster of said parish, and lately 
Clerk of said Kirk- Session, defender. 

Kirk-Session — Title to sue — Held that a Kirk-Ses- 
sion ums entitled to sue, as such, adding the names 
of the individual members. 

Session-Clerk — Proclamation Fees — Circumstanees 
in which held tfiat a Session-Clerk teas entitled to 
retain the fees for the legal proclamation of banns, 
and a proportion of ^ fines imposed by the Kirk- 
session for other proclamations, as the legal emolu- 
ments of his office^ subject to certain customary deduc- 
tions. 

Proof — Parole — Kirk-Session minnte-book. — Tlie 
minutes of a Kirk-session held not probatio 
probata as to the terms of the appointment of a ses- 
sion-clerk, and parole proof not excluded. 

This was an action at the instance of tlie kirk- 
session of the parish of Kilmalcolm, for the recovery 



the judges violate the statute. Then, supposing the 
assessor had doubts that such and such names were the 
some individual, he would likely leave the name on the 
roll, and leave it to others to object to it being there. He 
would also do just like what he did in the case of partner- 
ships — he would leave parties to claim, and to produce 
evidence that they were entitled to be put on the register. 
He was, therefore, not much moved by the argument of im- 
practica^ilitv or inconvenience upon the part of the asses- 
sor, although the consequences would be much more serious 
and mischevious than he could at least perceive they would 
be from the view he took of that matter. It was not for 
that Court to be actuated by consequences at all. They 



Leek, who was inducted to the cure in July, 1858. 
The parish had been vacant from the end of 1854, 
or beginning of 1855, (when the last incumbent, Mr 
Brydson, died,) in consequence of proceedings in the 
church courts. As is usual in such circumstances, the 
pulpi t had been supplied l)y the Presbytery, and accord- 
ing to the laws of the church, the officiating minister, 
ordained, acted as moderator of the kirk-sessioo. 
There was some difference between the paities as to 
the number of members which usually constituted 
mu8tlnterorettheTctprop^?ly7an^ kirk session; one party alleging that five was 

out of signt. These were the grounds by which he had I the usual number of elders for that parish, while 
arrived at the conclusion that double enrolment was in- j only two acted from November, 1856, while this 
competent. I ^^ denied by the other party. The session-clerk 

Sheriff Sir Archibald Alison having supported i duriug this vacancy was very old, and unable to 
the decision pronounced by him in the Court below, | discharge the duties, and the defender was appointed 
and Mr Sheriff Hunter having concurred with the ! in his place. This appointment was made by the 
opinion expressed by the learned Sheriff of Ren- ! following minute: — *< Kilmalcolm, 20th December, 



frewshire, the appeal was sustained. 



8th October, 1861. 



" 1856. which day the session met. Rev. Peter 
" M'l^rcfn, minister of Newwark, moderator pro 
" tempore, Messrs Robert Taylor and William Laird, 
" elders, and Donald MacDonald, schoolmaster. 

^' Mr Blackburn having resigned the office of 

"session-clerk, the session unanimously elect Mr 

! '* MacOonald to that office. The session authorise 



SHERIFF COURT, GREENOCK. ;" Mr MacDonald to transmit the former records of 

*' tlie session to the Register Gereral in Edinburp-ii. 



(Mr Sheriff Tenneht.) 

The Minister and Kirk-Session of the Parish of Kil- 
malcolm, viz., the Rev. Alexander Lrck, Minis- 
ter of said parish, and as such one of the mem- 
bers, and the Moderator thereof, and John Laird, 
farmer, Gibbleston, and others, all residing in the 
parish of' Kilmalcolm, and elders of the church 



** In the meantime the session agree to adjourn this 
''meeting till the 18th February, when the moder- 
'* ator shall come prepared to administer the nee. s- 
*'sary oath to Mr MacDonald on accepting the 
"office of session-clerk. Sederunt closed witli 
" prayer. (Signed) Peter M'Laren, moderator, p. t." 
It was averred by the pursuers that, accordino^to 
the use and wont of the parish, the fees and fines 
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exacted by the kiik-session for the proclamaiion 
of banns were — for three successiye Sundays, 48 6d; 
for two successive Sundays, 10s 6d; and for one 
Sunday only, £1 8s 6d, but of these sums it was 
£etrther alleged that the session-clerk, by use and 
wont, received for three proclamations 2s, for two 
proclamations 28, and for one 5s; the beadle received 
28 6d for one proclamation, and 6d when the pro- 
clamations were for two or three Sundays, while the 
kirk-session received the balance, which was devoted 
to the poor and other parochial purposes. It was, 
however, denied that these dues and fines were in 
use to be paid to the session alone for the purposes 
alleged. It was alleged the defender bad received 
a sum of £30 13s 6d of dues and fines from 5th 
Aug. 1856, to 17th Dec. 1859; and when £5 17s, the 
proportion of fees due to the defender, £2 5s 6d, due 
to the beadle, were deducted, a balance of £22 lis 
was due by the defender, and for that sum decreet 
was now sought. The defender ceased to act as, 
session-clerk in December, 1859, and he parted 
with the books, and took a receipt for them. The 
defender's account of the transaction was, that 
during his absence from home, and without any in- 
timation or any just cause, he was superseded in his 
office by the pursuers, and no intimation was made 
of this for a week after. He denied that the balance 
sued for was in his hands, due to the pursuer, or any 
balance due to them by him. 

Sir Michael R. S. Stewart, Bart., and other heri- 
tors of Kilmalcolm, lodged a compearance in the 
action, and averred that from the books and accounts 
of the heritors, it appeared a proportion of the fees 
and fines for proclamation of banns had been used 
to be paid to them, or retained by their clerk, (who 
had also held the offices of session-clerk and parish 
schoolmaster,) and had been applied by them in re- 
pairing the church, school-house, manse, and other 
heritors* property, and in payment of the precen- 
tor's salary, that of the beadle, and the fees of the 
clerk of the presbytery and synod. That having a 
vested interest in these dues and fines, the action 
bad been raised without auy communication with 
them. 

Besides the minute of the defender's appointment, 
he averred, that at the meeting of session at which the 
oath dejideli wab administered, held 18th Feb.. 1857, 
before taking the oath, he had stated to the members 
of ses&ion t^t be had been looking over Mr Black- 
bum's books, and he could not make out whether a 
salary had been paid him as session-clerk, or whether 
that salary was embraced in his salary from the 
heritors as their clerk, but that he could not act as 
session-clerk for the proportion of the fines and fees 
which Mr Blackburn bad apparently retained for 
bis own use, and that he must have a distinct 
understanding on this subject before he took the 
oath. He was then told by the moderator and 
members of the kirk-session, that they could make 
an arrangement with him only tUl the cure 
was filled up, and a new session constituted; 
but that till this was done, be would have for bis 
remuneration as session-clerk the whole of the fees 
and fines for the proclamation of banns, subject to 



the allowance which Mr Blackburn had been in the 
habit of making the beadle; or a salary equivalent 
to the amount of those fees and fines, less the allow- 
ance to the beadle, and which they guaranteed him 
would not be less than £5 sterling per annum, and 
they instructed him to keep a note of the fees and 
fines received by him, and the payments made 
to the beadle, in order that they might see 
whether bis remuneration amounted to £5 ster- 
ling per annum; and that on this distinct as- 
surance and understanding he agreed to act as 
session- clerk, and he took the oath subject to 
these tetms, and that it hod been all along on these 
terms and conditions that be had acted as session* 
clerk. But this statement was not admitted by the 
pursuers. The defender made a counter claim for 
extra work as session-clerk, in consequence of the 
state of the parish from the competing presentations, 
and making a new communion roll after the induc- 
tion of Mr. Leek. After the session bad been con- 
stituted, the defender averred be had stated the 
terms of his appointment, as contained in the verbal 
statement he had made and the agreement alleged to 
have been entered into, which was, he alleged, ap- 
proved of, and bis appointment on these terms con- 
firmed, but no entry was made in the minutes of 
the kirk-session to that efiect, and it was denied by 
the pursuers. A special averment was made by the 
defender in these terms— that as session-clerk of 
Kilmalcolm by law and usage, he was entitled to 
the full fee of 4s fid for the three days' proclama- 
tions, subject to such arrangement with the beadle 
as might have been agreed upon between them. 
Neither the kirk- session of Kilmalcolm nor other 
body had any control over this fee, which was a per- 
quisite attaching to the office of seseion-clerk, sub- 
ject to the allowance to the beadle, and that this 
was the case elsewhere, as well as in Kilmalcolm. 
He fiirtber averred that he was entitled, by law and 
usage, independently of arrangement, to a share of 
the fines imposed by the kirk-session for the two 
days' and the one day's proclamations, and that this 
had been the use and practice in Kilmalcolm, and 
was 60 elsewhere; and also, that it had been use and 
wont in Kilmalcolm for the session-clerk to receive 
a salary in lieu of receiving the full proportion of 
fines, besides being paid for all extra work. This 
statement was denied by the pursuers. 

The respective parties pleaded as follows:— 

Plea in law for pursuers — 

1. Pritno loco, the defender MacDoxiald is bound to pay 
over to the pursuers the balance in his hands of the fees and 
fines received by him on behalf of the kirk-session of the 
parish of Kilmafoolm, after deducting his proportion thereof, 
and that of the beadle, as concluded for, reserving any action 
he may choose to bring in respect of his alleged claim 
against the pursuers. 

2. The other defenders having no right or interest to com- 
pear in this action, and having prcxluced no title and no 
authority from the heritors of Kilmalcolm, can only com- 
pear for themselves individually, on producing their title. 

3. The heritors of Kilmalcolm have no right or title to 
oppose the conclusions of the present action, and the pur- 
suers are entitled to decree against them for expenses. 

4. The pursuers are entitled to decree as concluded for 
against the defender MacDonald, with expenses. 

Fleas in law for the defender, D. MacDonald— 
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1. The pursuers, not being a corporation, are not entitled 
to sne ; and as tbe pursuers do not set forth that they sue 
as individuals for themselves and for behoof of the said 
kirk-session, or by any other competent title, the summons 
falls to be dismissed. 

2. The pursuers are only entitled to sue for anjr matter or 
thing which took place since they were constituted and 
formed into a session, and not for what took place prior 
thereto, and during the actings of a kirk-session whicn ad- 
mittedly became aefunct. The action, therefore, in so far 
as directed against the defender for fees and fines received 
during the existence of the former session, and prior to tbe 
constitution of the present session^ is incompetent at the 
pursuers' instance, and falls to be dismissed. 

3. The action, as thus limited, is incompetent in the ordi- 
nary Court, beinff under the sum which may competently 
be sued for in the Small Debt Court, and ought on this 
ground to be dismissed, reserving to the pursuers right, 
should they be so advised, to bring a new action in the 
Small Debt Court. 

4. Separatim. — Ko instance in respect the heritors of ELil- 
malcolm having, by use and wont, and from time imme- 
morial, had an interest in ^^aid fees and fines and right to a 
portion thereof, the same having indiscriminately been ap- 
plied by tiie heritors and kirk-session in payment of the 
matters before set forth, for some of which the heritors are 
legally liable, they ought to have been made pursuers in 
this action, and not having been so, the action falls in re- 
spect of all parties having an interest not being pursuers, 
and one set of pursuers, where there is a joint interest, not 
being entitled to sue of themselves, on these grounds the 
action ought either to be dismissed simpHciter, or sisted till 
said heritors are cited to appear for their interest. 

On the merits-* 

5. The defender having made a distinct and specific 
arrangement with the former kirk-session as to his emolu- 
ments or salary as session-clerk, and havinc acted on it 
during the continuance in existence of the said session with 
their sanction and approbation, it must be held that all 
claims are di&iphargea, and cannot now be opened up by 
their successors. 

6. The arrangement entered into by the defender with 
the late kirk session having been intimated to the defender, 
the Rev. Alexander Leek, on his being inducted, and to the 
pursuers on being constituted, and they having approved 
thereof and homologated the same, and made no new 
arrangement, are bound, by tacit acquiescence and other 
wise, to adhere to said arrangement, and are barred penonali 
exeeptione from objecting to the same, or demanding pay- 
ment of said fines or fees, or any portion thereof, without 
first allowing the defender a salary equivalent thereto. 

8. The defender is entitled to full and fair salary for his 
services as session-clerk, over and above the fees and pro- 
portion of fees which he is b^ law entitled to, and also to 
payment for any extra services which he has performed 
under direction of the kirk-session, or which became neces- 
sary or proper that he should perform as session-clerk, and 
that £6 per annum is a fair allowance for salary, over and 
above said fees and proportion of fines and payment for 
extra services. 

9. The sums allowed by the pursuers for his services as 
session-clerk for three years and a half, are wholly inade- 
quate and quite ridiculous, and the sums retained by Mr 
isiackbum as his proportion of fees and fines are no criterion 
for the pursuer, as Mr Blackburn received a salary from the 
heritors for acting as session and heritors' clerk, over and 
above the proportion of fees and fines. 

10. The sums charged by the defender for extra work are, 
in the circumstances set forth, just, reasonable, and moder- 
ate eharges. , 

11. At the date of the raising of the summons there bemg 
nothing due by the defender to tbe pursuer, but on the con- 
trary they being due him various sums as above set forth 
and claimed, the present action was uncalled for, and is in 
the circumstances iiimious, oppressive, and unjust, and ought 
to be dismissed with expenses. 

12. Any arrangement or agreement made between parties 
acted upon and acquiesced in, such as has been done in tie 
present case, sets aside any former local use or practice. 



13. The defender, in right of his office of session-clerk, is 
entitled to receive and apply to his own use, as a perquisite 
of office, without interference on the part of the kirk-session, 
the whole fee for proclamation, being 48 6d, subject to such 
allowance to tbe }}ead]e as mav be agreed upon betwixt 
them, and is fully entitled to a fair proportion of the fines 
exacted for two and one day's proclamation. 

14. In the whole circumstances before set forth, the de- 
fender is entitled to decree of absolvitor, with costs. 

Pleas in law for Sir M. R. Stewart and others — 

1. The instance is bad, and the process ought to be dis- 
missed, in respect that the minister and kirk-eession of the 
parish of Kilmalcolm are not an incorporated body. Tbe 
action, moreover, is not directed at their instance as indi- 
viduals. 

2. Further, the alleged appointment of the pursuers — 
Laird, M'Lachlan, Scott, ana Lang, is bad, in respect that 
the minute founded on does not constitute these pursuers 
elders of the church and pariish of ELilmalcolm. 

3. Even though such appointment was valid, the pursuers 
are not entitled to sue as a kirk-session for any fees received 
by the defender prior to their alle^^ed constitution on 19th 
June last. The action, therefore, at least so far as it con- 
cludes for repetition oP proclamation fees received anterior 
to that date, should be aismissed, reserving to the pursuer 
(if so advised) the right of action in the Small Debt Court 
for the balance. 

4. The actiuii is, as laid, irrelevant and incompetent, in 
respect that the pursuers do not found upon, or aver, an 
assignation by their predecessors in their favour, of the fees 
and fines sued for which were paid to the defender, Mac- 
Donald, before their alleged appointment. 

5. 1 be pursuers are (even should such an assignation be 
held to have been unnecessary) barred peraonali exeeptione 
as standing in right of their predecessors, and by morOf from 
insisting in a repetition of tnese fines and fees, their prede- 
cessors having acquiesced in the appropriation and applica- 
tion of these monies by the compearers as uae was in the 
parish. 

6. No instance in respect that the present compearers 
who, as heritors of the parish, have by prescriptive right, as 
well as by use and wont, had an interest in the application 
of these fees, were not made parties to the action, and not 
having been made parties, tbe action falls in respect that all 
parties having an interest are not made parties to the action. 

7. The action, if limited to the sum drawn by the defen- 
der, MacDonald, during the alleged tenure of office of the 

Eursuer, is under the sum of £12, the Small Debt Court 
eing the proper Court before which the action should have 
been brought. The present process should, therefore, be 
dismissed, reserving to the pursuers their legal remedy 
before that Court. 

On the merits— 

1. The pursuers of the present action are not entitled to 
have the sole control and application of the fees and fines 
sued for, seeing that, by use and wont, the custom of the 
parish, and immemorial usage, a proportion of these fees 
have been received by and applied by the compearers of 
payment of the lepairs on the church, manse, and other 
property belonging to the heritors, as well as having been 
employed in payment of salaries and fees, as stated in first 
article of this paper. 

Lastly. — ^In any case, the compearers having an interest 
in the fines and fees forming the sunrsued fur, are entitled to 
appear in the process on account of that interest, and to have 
a proportion of such fines and fees paid over to them, with 
expenses incident on such appearance. 

The record was then closed, and parties' procur- 
ators beard: thereafter the Sherifif- Substitute pro- 
nounced the following Interlocutor:— 

The Sheriff-Substitute having heard parties' procurators, 
repels the preliminary defences stated oy the defenders to 
the action, with the exception of the fifth defence for the 
heritors of Kilmalcolm, reserves this defence for considera- 
tion when the merits of the case are finally disposed of ; 
I allows to the defender, Donald MacDonald, a proof of his 
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aTerments in the fourth, sixth, ninth, and fourteenth state- 
ment of fact, and of that part of the eleventh statement 
commencing with the woras, the defender at some time, 
upon the 21st page of the defences for said Donald Mac- 
Donald, and auo allows to the other defenders, the heritors 
of the parish of Kilmalcolm, a proof of their averments, in 
80 far as not admitted ; allows .to the pursuers a conjunct 
proof, and grants diligence sgainst liaTers and witnesses. 

KoTB. — ^Two prelixmnary objections were mainly insisted 
on by the defenders, one, that the instance was bad, in 
respect that the pursuers, not being a corporation, could 
not sue as such, and that the action had not been brought 
in the names of the individual members. The summons is 
brought in name of the minister and kirk-session of the 
pariui of Kilmalcolm, vie, the Bev. Alexander Leek, minis- 
ter of said parish, and as such, one of the members, and the 
moderator thereof, and then specifies the names of the other 
members, all residing in the parish of Kilmalcolm, and 
elders of the church and parish thereoil and so constituting, 
alon^t with the said Bev. Alexander Leek, the kirk-sesf ion 
of said church and parish. It appears to the Sheriff-Substi- 
tute that the action is brought in name of the pursuers as 
members of the kirk-session of Kilmalcolm, ana that there 
is no valid objection to the instance. The objection was 
also stated that the heritors of Kilmalcolm ought to have 
been made pursuers in the action, in respect of the interest 
that they possess in fines and fees referred to. It is stated 
by them tnat a proportion of these fees had been in use to 
M psid to them, or to have been retained by them, and 
applied in payment of repairs of the church and other pur- 
poses : but it would appear from the statement of parties, 
that these fines had alwavs in the first place been levied by 
the kirk-session, and in tnis action what they propose to do 
is to collect them, that they may be appliea in the same 
manner as had been done previously : in these circumstances 
it does not seem to be necessary that the heritors should 
become pursuers of the action. The appointment of the 
defender as session-deik is regularly entered in the minutes 
of the kirk-session, but these minutes are silent as to the 
terms and conditions of his appointment as regards emolu- 
ments. It is contended by the pursuers that the minutes, 
being the only proper official records of the actinn of the 
kirk-session, and there being no entry in them with regard 
to the emoluments to be paid to the defender, that the 
allegations of the ddender, MacDonald, in regard to what 
he was to receive cannot be proved otherwise. From the 
recent decisions, it does not appear that the minutes are to 
be held as the only proper evidence of what is done by a 
public body such as a kirk-session. The transaction averred 
oy the defender, is the entering into a bilateral contract 
between him and the kirk-session as to his emoluments. It 
does not appear that the minutes would constitute the only, 
or, indeed, the appropriate record of such an agreement. A 
mere entry in the minutes, without some additional evidence 
of the derender*s assent to it, could not have the effect of 
binding him. There does not seem to have been aojrthing 
to have prevented the kirk session from entering into a 
separate written agreement, or even into a verbal agree- 
ment with the defender, and if this is the case he would 
have bcMi entitled to prove it. 

At the debate the purBuers quoted the Poor Law 
Act, 8 & 9 Vict., 0. 83, sec. 54, and the case, Bbsv. 
John Cunningham and the Kirk-Session of Ciieff v. 
M'Ewan, 9th Feb., 1854, 16 S. & D. 511. 

The parole proof allowed was led, and after a 
bearing, the Sheriff- Substitute assoilzied the defen- 
der, witb expenses: but quoad the heritors, found 
neither party entitled to expenses. This Interlocu- 
tor was appealed; and the Sheriff (Macfiirlane) 
having haUrd parties' procurators, pronounced this 
judgment:'- 

The Sheriff^ having advised the debate and whole pro- 
oeedinga, affirmn the Interlocutor appealed against, except 
in so fkt as it "Finds it unnecessary to pronounee any finding 
"in regard to the ccmpoarers, the heritors of Kilmacolnrt," 
and also, in so far as ic, " finds the pursuers liable, to the 



** defender, Donald Maodonald, in the expensea of process," 
and in p!see of these quoted passages, fimia (1). That the 
defenders, certain heritors in the parish of Kilmaeolm, have 
failed to instruct any sufficient right or interest in support 
of their oompesranee in the process ; and therefore repels 
their pleas, and finds them liable to the pursuers in any 
separate expenses which it can be shown their eompearsnoo 
have oeeasioned ; also finds (3), the purKuers liable to the 
defender, Donald Maodonald, in the expenses of process, 
Bu) ject to a deduction of one fourth ol the taxed amount 
thereof, and decerns. 

KoTXd— The process is elearly sufficient to support the 
findings of fact in the Sberiff-Sobsiiiute's I nterloeutor. But 
as the Sheriff ean see no good ground for the oum(>earane6 
in the process of certain of the heritors aa individnaia, he 
has subjected them in any sepsrate or sdditional expenses 
which their eompearanoe may have oeeasioned to the pur- 
suers. He has also modified to the extent of one-fourth the 
other delender's expenses, snd he has done so for the reason 
(1 ) that his preliminaiy defences were idl repelled hy Inter- 
locutor of the Sheriff4$ubstituta long ago final, and (9) that 
a great many irrelevant statements were introduced by him 
into the recoid, which were accordingly disregarded by the 
Interlocutor allowing the proof. The on ly point of any nioety 
in the caae was that which wss very forcibly and ably main- 
t'ained by the pursuers' procurator, to the effect that the two 
minutes relating to the defender's sppdntment as session 
clerk being silent in regard to the alleged agreement on which 
he has founded, respecting his remunerstion, psrole proof 
was ineompetf^nt; but, on consideration the Sheriff has 
satisfied himself that in the circumstances of this case, and, 
especially keeping in view that the minutes alluded to are 
entirely silent in reference to tlie question of remuneration, 
parole proof does not in any way contradict the minutes. 
The Sheriff may further add, although unneoessary for the 
deeision, that he doubts very much whether indeprndently 
of the defender's case, or proved by him, a sufficiently rele- 
vant case for the pursuers had been either averred or proved. 
They do not distinctly state in the record the nsture and 
extent of the Jaye and wont on which they mainly rely. 
They do not say whether the use snd wont wss for a week, 
a year, or how long, Nor has use or wont for any period 
been either admitted or proved in such a way as was neeea- 
saiy. But these are considerations whioh, although the 
Sheriff hss thought it right to notice them, sre not essen- 
tial for the judgment. 

Agentp— For pursuers, Ale xiNDxa Micdohald; for de- 
fender, Matthew Inolis; for heritors, D. R. Cxawvobd. 
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Wm. Reid and Others competing for Triuteesbip 
in Sequestration of Daniel Maoallum. 

Sequestration — Competition — Trustee — Personal 
Objection — Cireumstances in which pemnal ol' 
jtctiont to Competition for the Qfioe of TruUee 
tudained, 

6eq nestratiou — Defective Claim — Rectifying — 1 6 
and 17 Vic, c. 53., s 7 — CircumUanctB in which 
a motion to **r€Otifjf^^ a claim which had been voted 
on, refused. 

The following notes of objections to certain claims 
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voted on were lodged for the respective competitors 
for the tmsteeship in this sequestration: — 

To the election, and to votes tendered on behalf 
of Mr Hugh Reid, wholesale grocer, Tamer's Court, 
Glasgow, and failing him bj legal incapacity or 
disqualification. Alexander James Watson, account- 
ant in Glasgow, and fiiuling him as aforesaid, William 
Giffen Lindesay, accountant, Glasgow, as trustee or 
trustees, in succession, on the sequestrated estates 
of Daniel M'Callum, grocer, and wine and spirit 
merchant in Glasgow. 

There being no summation of the votes for the 
candidates in the minutes of meeting for election 
of trustee, the objectors consider it proper, before 
stating their objections, to lay before the Sheriff the 
following statement: — 

At the meeting three sets of candidates were pro- 
posed for election, viz : — Firsts Mr William Beid, 
whom foiling by legal incapacity, Mr Johnston, for 
whom thirty-five creditors voted, whose claims 
amount in cumulo to £540 28. 4d. Second, Mr 
Hugh Reid, whom failing by legal incapacity or 
disqualification, Mr Watson, whom failing by legal 
incapacity or disqualification, Mr Lindesay, for whom 
nine creditors voted, whose claims amount in cum- 
ulo to £312 17s. 6d.; and third, Mr William Reid, 
whom fidling by legal incapacity or disqualification, 
Mr Watson, for whom one creditor voted, whose 
claim amounted to £155 16s. 6d. In a question 
with the other competitors, Mr Reid has thus votes 
amounting in number to thirty-six, and in amount 
to £695 18s. lOd. 

Personal objections to the said Hugh Reid : — 

The said Hugh Reid, as a partner of the firm of 
Reid and Anderbon, creditors of the bankrupt, who 
hold some wine belonging to the bankrupt in security 
of their debt. This they fail to state, and to put a 
value upon, in the affidavit produced on their 
behalf, and in regard to which, questions will arise 
in which they have an interest adverse to the gene- 
ral body of creditors. 

Personal objections to the said Alexander James 
Watson and William Giffen Lindesay: — 

I . The said Alexander James Watson and William 
Giffen Lindesay are the mere nominees of the said 
Hugh Reid, and of his firm of Reid & Anderson, | 
and are acting in conjunction with him, and then, | 
with the view of making the security held by the 
said Reid k Anderson available to them, in preju- 
dice of the rights of the general body of creditors. 

Objections to votes tendered on behalf of Mr 
Hugh Reid, Alexander James Watson, and William 
Giffen Lindesay: — 

1. The vote of Ross Robertson Auld, writer in 
Glasgow, mandatory for A. M. & M. Mitchell k 
Watson, accountants in Glasgow. 

1. Oue item of the account founded on is as 
follows: — '' Fee endeavouring to obtain bond, adver- 
'* tising property, &c., £10 10s." This item is too 
vague. It is not constituted. The sum claimed is 
not said to be the agreed on remuneration; and 
there are no sufficient data given to enable the 
Sheriff or the creditors to judge whether it is 
reasonable or not. 

2. The account is not properly vouched. 



The vote of the said Ross Robertson Auld, as 
mandatory for Reid & Anderson, wholesale grocers, 
Glasgow. 

1, The said Reid & Anderson hold wine belong- 
ing to the bankrupt in security of any debt due to 
them. They have improperly, in order to increase 
their vote, omitted to value the said effects, and 
have not stated in their oath that they hold any 
such security. 

Objections ibr Neil Johnston, accountant in Glas- 
gow : — 

To the vote of John M'Clure, writer in Glasgow, 
as mandatory for James Drew, sometime writer in 
Glasgow, now residing in Bridge of Allan, tendered 
on behalf of Alexander James Watson, accountant 
in Glasgow, as trustee on the sequestrated estates of 
Daniel MCallum, before designed, in succcEsion to 
William Reid, accountant in Glasgow, in the evebt 
of the said William Reid's legal incapacity or dis- 
qualification. 

In addition to the personal objections to Mr 
Watson as trustee, and the objections to votes 
before stated, Mr Johnston, in the event of Mr 
William Reid being fouud to be disqualified, states 
the following objections to Mr M'Clure's vote as 
mandatory for Mr Drew. 

1. The claim is by the bankrupt's landlord for 
rent due at Whitsunday, 1861, and to become due 
for two years thereafter. 

The claim for future rent is substantially one for 
damages, and the damages not being constituted or 
liquidated, cannot be voted upon. 

Note of objections for Alexander James Watson, 
accountant in Glasgow, whom failing, William Gif- 
fen Lindesay, accountant in Glasgow, competitors in 
succession for the office of trustee in the sequestra- 
tion of Daniel M'Callum, &mily grocer and wine 
merchant, Glasgow, — to the election of William 
Reid, accountant in Glasgow, whom £edling. Neil 
Johnstone, accountant, Glasgow, as trustee in suc- 
cession in said sequestration. 

First. — The said Alexander James Watson and 
William Giffen Lindesay object to the said William 
Reid and Neil Johnston as candidates for said trus- 
'teeship on the following grounds: — (1), that the 
said William Reid is incompetent to hold the office 
of trustee under the sequestration, in respect he is 
trustee under a voluutary trust disposition executed 
by the bankrupt Daniel M'Callum in his fiEtvour, 
under which he has realised funds belonging to the 
bank nipt, which are unaccounted for, and have not 
been in any way distributed among the creditors ; 
and the first duty of the trustee under the seques- 
tration will be to call the voluntary trustee, Mr 
Reid, to account for his wliole actings and intro- 
missions, and this could not be done if the same 
party was the trustee under this sequestration as 
well as under the voluntary trust deed. 

(2.) That the said Neil Johnstone is the nominee 
of, and in regai'd to the proposed trusteeship, con- 
junct and confident with the said William Reid, and 
might not therefore properly dischai^ge the duty of 
requiring an accounting and payment fi'om the said 
William Reid as trustee foresaid. 
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(3.) That the suffioienoj of the cautioner pro- 
posed for the said William Reid and Neil John- 
stone, was not decided upon by the meeting for the 
election of trustee, as required by the 72d section 
of the <' Bankruptcy (Scotland) Act, 1856." 

Second. The competitors, the said Alexander 
James Watson and William Giffen Lindesay, ob- 
ject to the votes of sundry creditors, who supported 
the election of the said William Beid and Neil 
Johnstone, upon the grounds after mentioned— 

(1.) The vote of Wright Brothers, merchants,. 
Glasgow, claiming for £93 14b 3d is objected to, on 
the ground that in the account produced, the details 
of the furnishings, so far as for goods, are not given, 
that in so for as stated to be for cash, no acknow- 
ledgments are produced, and that the bill founded 
upon in one of the items, has been cancelled, and 
does not now afford a proper ground of debt. 

(2.) The vote of William Robertson & Son, 
clothiers, is objected to, in respect that the oath 
only bears the bankrupt to be indebted to the 
claimants in £3 5s, without stating for what, or 
referring to any account — that the bankrupt is not 
designed. 

(3.) The vote of James Edmiston Harvey, wine 
and spirit merchant, Glasgow, claiming for XI 8 Is 
3d per account, is objected to, on the ground that the 
details of the furnishings are not given in the ac- 
count which is stated, simply as " to amount of 
'* account rendered.'* 

(4.) The vote of James Leitch Lang, writer in 
Glasgow, claimant for £18 9s lid per account, is 
objected to, in respect no mandate in fiivour of Mr 
Reid, the party ranking it, is produced. 

(5.) The vote of James M'Kenzie & Company, 
merchants, Glasgow, is objected to, that althougli 
the affidavit bears the debt to be due, according to 
an account *' signed as relative hereto,*' no such ac- 
count is produced. 

(6.) The vote of James Wright, merchant, Glas- 
gow, agent for Archibald Campbell & Company, 
brewers, Edinburgh, is objected to, on the ground that 
while the debt is sworn as due to Archibald Camp- 
bell & Co., the affidavit is not made by a partner of 
that firm, and no mandate by Archibald Campbell 
& Co., in favour of Mr Reid or any other party, is 
produced. 

(7.) The vote of Crabbie & Co., wine merchants, 
Leith, claiming for £33 14s Id, is objected to, on 
the ground that the debt is sworn as due to '* Crabbie 
& Co.," while the account annexed thereto is stated 
as due to John Crabbie & Co., and the mandate 
produced is subscribed " John Crabbie & Co.'* 

(8.) The vote of Bulloch, Liade & Co., claiming 
for £4 198, is objected to, in respect the claimants 
are not in any way designed in the oath. 

(9.) The claim of Evans & Stafford, merchants, 
Leicester, claiming for £12 8s lOd per account, is 
objected to, in respect the affidavit is not signed by 
the party making oath, as an individual; that the 
particulars of the goods furnished are not given in the 
account produced, and that no proper mandate by 
Evans & Stafford is produced. 

(10.) The vote of Crosse & Blackwell, oilmen. 



London, claiming for £20 18s is objected to, in 
respect that the sum in the affidavit is vitiated and 
erased, and that the mandate is not dated. 

(11.) The vote of Wilson & Company, biscuit 
bakers, Partick, claiming for £6 lis 7d per account 
is objected to, in respect the details of the furuii^- 
ings are not given in the account founded on, which 
oxdy bears ** To goods." 

(12.) The vote of James Palmer, merchant in 
Glasgow, claiming for £24, is to the extent of £4 
objected to, said sum not being properly vouched or 
stated, the only ground of debt being an I O U. 

(13.) The vote of William Graham & Ca, mer- 
chants, Glasgow, claiming for £25 per account, is 
objected to, on the ground that the details of the 
charges forming part of the claim are not given. 

(14.) The vote of David & John Smith, boot and 
shoemakers, Glasgow, claiming for £2 4s 8d per 
account, is objected to, on the ground that the 
name of the deponing creditors is vitiated, that he 
does not sign in the character of a partner of the 
firm, but as a J. P., that the oath bears to be con- 
form to account '^ produced herewith, and signed 
as relatiye hereto," while the account produced is 
not so signed, being subscribed *• J. Smith," and ini- 
tialed « W. P. P., J. P." 

(15.) The vote of James M'Call & Son, mer- 
chants, Glasgow, is objected to, on the ground that 
the oath was not emitted by a partner of the firm 
the subscription ** James M'Call," having been ad- 
hibited to the oath after the J. P. had subscribed it* 
That the mandate is not dated, and that the details 
of the furnishings charged for in the account are not 
all given. 

(16.) The oath of the Carron Company, claiming 
for £26 lOs per account, is objected to, in respect 
that the details of the furnishings claimed for are 
not given, the whole account being only to goods — 
that the mandate is not dated. 

(17.) The vote of R. & J. Thomson, merchants, 
Dalkeith, claiming for £20 1 Is per account, is ob- 
jected to, on the ground that although an account 
is stated in the affidavit to be signed as relative 
thereto, no such account is produced. That the 
details of the furnishings are not given in the un- 
signed account which is exhibited. 

(18.) The vote of Walter M'Eenzie, accountant, 
Glasgow, trustee on the sequestrated estate of Wil- 
liam Hutchison & Cp., is objected to, in respect the 
account founded on commences with a balance, the 
particulars of which are not given, and that the last 
item in the account being £1 15s 9d, is without 
date. 

Parties' procurators having been heard in support 
of their respective objections, the Sheriff-Substitute 
pronounced the following judgment: — 

Having eonsidered the notes of objections for Willxflm 
Reid, aoooantant, Glasgow, whom failing, for Neil Johnaton, 
accountant there, and for Alexander James Watson, ac- 
countant, Glasgow, whom failing, William Giffen lindesaj, 
accountant there, competitors for the offibe of trustee on 
the sequestrated estates of Daniel Maccallum, family ifrocer, 
and wine and spirit merchant, Glasgow ; finds and declares, 
for the reasons stated in the annexed note, the said Neil 



134 



SHERIFF COTJET REPORTS. 



Jobnston to have been dnly elected trustee on wid seqaet- 
tnted estate; finds, of matnal oonsent, no expenses due to 
or by either p«r^, snd decerns. , ,^ ,, 

NoTE^The personsl olgection stated to the competitor, 
'WUliun Beid, was sustained, the ground of disqnaUfloation 
being that Mr Beid baying been appointed trustee under a 
voluntary trust disposition executed by the bankrupt, had 
admittedly in that capacity realised funds belonging to the 
said bankrupt, which, it was averred, had not been distri- 
buted among the creditors, and were stiU unaccounted for. As 
it would thus be the duty of the trustee m the sequestra- 
tion to inquire into the state of Mr Eeid*s intromissions, it 
was not thought expedient that this should be done by Mr 
B^id himself. A personal objection was also stated to the 
competitor, Johnston, which, however, was not held valid, 
and was repelled. On the other hand, persooal oloecttoos 
were stated to the competitors, Watson and lindesay, but 
they were not seriously insisted in before the Sheiilf, and 
were repelled as invaUd. At the meeting for the election, 
the votes for Mr Johnston amounted in value to the sum of 
je541 12s 6d; and those for Mr Watson to the sum of 
£168 14s, giving the former an apparent m^oiity of £72 
17s 5d. But at the scrutiny objections were sustained to 
the votes, in favour of Johnston, of Wright Brothers, to the 
extent of £46 13s 3d, in respect that to that amount ^eir 
dsim was insufficiently vouched— of James Edmiston Har- 
vey to the extent of £15 Is 3d, in respect that no details of 
furnishings for that amount were giTcn ; of James Wnght, 
claiming for £4 4s, in respect the vote was admitted to be. 
bad : of CrabUe & Co., claiming for £38 148 Id, in respect 
that in the affidavit the debt is sworn as due to Crabbie & 
Co^ while the account annexed is steted as due to John 
Crabbie fc Co., and the mandate produced is subscribed 
John Crabbie & Co. ; of Evans fc Staffwrd, claiming for 
£12 8s lOd, in respect that no particulars of the goods far- 
nished are stoted in the account produced as a voucher with 
the affidavit: of Wilson & Co , claiming for £6 lis 7d, for 
the same reason ; of James M'CaU & Son, to the extent of 
£1 9s, for the same reason ; of the Carron Co., claiming for 
£26 lOs, for the same reason ; and of Walter M'Eensie, to 
the extent of £148 6d, for the same reason. The above 
values, amounting tn emimh to the Mm of £147 18s 6d, 
being deducted from Mr Johnston, placed him in a minority 
in value of £75 Is. But on the other hand, the oluection 
stated by Mr Johnston to the vote of James Drew, claiming 
for £155 16s 6d, in favour of Mr Watson, was sustained. 
The vote was founded on a tack between the claimant and 
the bankrupt of eertain urban subjecte " secluding asaig- 
" nees and sub-tenanto, legal as well as voluntaiy, ' without 
the claimant's written consent, and having a cnmney of 
five years from the term of Whitsunday, 1858. It was ar- 
gued that this Uck is not carried by the sequestration to the 
brankrupt's trustee, he, as a legal assignee, being oxdnded 
•It gremM of the deed iteelf.— ( See Fltmmg, March 16, 1860, 
and the grounds stated by the Justice-Cierk for his judg- 
ment therein.) Mr Drew*s affidavit is framed upon the 
principle that not only the rent past due, *nd now cuirent, 
but the rent for the year from Whitsunday, 1862 to Whit- 
sunday, 1863, formed a debt of the bankrupt existing at the 
date of the sequestration in September last, and from the 
cmmiio sum of these rente there is deducted the esUmated 
value of the securities afforded by the hypothec, and the 
right to eject, which securities are valued separately. The 
affidarit is prepared in conformity with the stetutory re- 
qutsites ; but the assumption that the rent for the year from 
Whitsunday. 1862, to Whiteunday, 1863. is a debt presently 
due, and for which the claimant is entitled to rank is inad- 
missible. The claimant might either have limited his claim 
to the rent past due and current, or he might have had the 
contingent damage Kkely to arise from the bankniptqr of 
bis tenant valued in terms of the stetute, and might ha?e 
ranked for that amount. Haring, however, treated his 
claim simply as one for rent, and included in it a whole 
year's rent of £200, which is not due, and haring deducted 
the value of the alleged securities from the slump sum, it 
is impossible to restrict the claim to the rent actually due. 
and to ascertain the value of the securities applicable to it 
without a reconstruction of the whole affidarit, and the sub- 
stitution in Act of a new oath for the one which has been 



emitted. This could not be allowed under the provisiona of 
sec 7 of the 16th and 17th Vie, cap. 53, by which, when a 
claim is *' defective,** a party may be permitted to ** rectify* 
it, but which makes no provision for validating a bad vote 
hf the lodging of a substantially new claim made up on a 
diffdrent principle from the firrt. The amount of Drew's 
claim being deducted from the value in Watson's favour, 

Jmto him again in a minority of £80 15s 6d, and Mr Johnston 
iall to be declared trustee. 

Agent for Beid & Johnston — James Oaisbaith. 
Agent for Watson & Lindsay— Thomas Davidsom. 



5th NOTKMBKRy 1861. 

SHERIFF COURT, PERTH. 

(Mb. Shbriff Babolat.) 

SociRT 09 SoLiorroBs or Fbhth v. thb Pboouraiobs. 



ApFonmcENT of Pbooubatobb vor the Poob» 

Proewraton holding the poiition of eUrk$ in the afiees 
of other FroewraioTB^ held bound to diicharffe the 
dvty cfagtTdifoT the poor. 

Thi incorporated Society of SolidtoTB hUTing re- 
commended to the Sheriff, amongst others, as pro- 
curators for the poor, two proeorators, who were 
clerks in the office of other prooarators, these 
gentlemen objected, on the groonds that thej were 
not liable to serve. The objection bemg heard 
before the Sheriff and his Snhstitnte, they ordered 
a meeting to be called of the whole piactiaing pro- 
cnrators, whether members of the Society of Solici- 
tors or not, to make the annual nomination. At 
this meeting the same nomination was made by a 
majority (^ one, (the gentlemen named and their 
employers being in the minority.) The objection 
was renewed, and as the question invoWed seyeral 
gentlemen similarly situated, the matter was fully 
heard before the Sheriff and Sheriff-Substitute. 

Mr Whttb steted thst he appeared for the purpose of 
remonstrating against the proposal to appoint him one of 
the agents for the poor. He did so, flrst^ on the ground 
that ho is not a practising procurator, for, although his 
name appears on the roll of proeurators, he does no busi- 
ness on hi:i own acoounti— all his appearances in Court 
being on behalf of his apiployer, who baa the sole interest 
in all the eases in which he is engaged. He maintained 
that, not being in practice, the Sheriff could not compel 
him to officiate against his will, by appointing him an agent 
for the poor, any more than he could compel eertain other 
gentlemen whose names still stend on the roll of procura- 
tors, idthough they have long since retired from business. 
He next objected to this duty being imposed upon him in 
respect that it would involve the necessity of his taking out 
a license, which is not required for the purposes of his 
present engagement, and for which he ooneeived it would 
not be reasonable that he should be called on to pay. But 
he objected to the nomination chiefly on the ground that it 
is imposMible for him to discharge the duties of the office, 
bis time not being his own, but liis employer's, the whole 
of which he is bound to devote to his employer's business. 
His time is so fully occupied that he could not overtalce and 
do justice to the additional work, so that the intereste of 
the poor, if entrusted to biro, would necessarily suiibr. He 
therefore craved his Lordship to disapprove of the nomin* 
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Aiion of the meeting of proennton, and to appoint another 
meeting to be called* for the porpose of suggesting other 
names. He coneladed hj stating that he was aathorised 
bj Mr Blair, who was neeessarilj absent, to saj that he 
cononrs in this erare, and requests to be held as adopting 
all the grounds of ot^eotion now urged, 

Mr D. 'Weddebspoov, as President of the Sodetj of 
Solioitors, was next heard in explanation and support of 
the resolution of the meeting of proourators and in answer 
to Mr Whyte. He stated that the meeting having resolved 
to relieve Mr MaeLeish and Mr Wilson from farther ser. 
vice as agents for the poor, beoause they had already served 
for more Uiau the usual period, it was necessary to appoint 
others in their room, and that this could only be done by 
Appointing Messrs Whyte and Blair, the two proourators on 
the roll below them, who hsd not served in the office of 
flgonts for the poor, or by going back upon those who had 
served already, in which case it might be necessary, in 
order not to act arbitrarily, to begin at the top of the list, 
and to appoint the two senior procurators, who, from their 
long professional standing, would be fkirly entitled to claim 
exemption from that duty. In appointing Messrs Whyte 
and Blair the meeting held that, being on the roll of procu- 
rators and in daUy practice before the Court, they are pro. 
curators to all intents and purposes, and are not entitled to 
claim the statos of procurators when meeting other agents 
on equal terms in the transaction of Court business, and to 
assume the chsracter of mere clerks when called on in their 
turn to discharge a public duty, which other procurators 
are not permitted to decline. With regard to the license, 
he thought the necessity for that had been too much taken 
for granted. His impression was that a procurator acting 
solely as af cut for the poor, and having only paupers for 
his employera, against whom he has no claim for expenses, 
or rather acting under warrant and order (if Court, ho does 
not require a license; snd that as regards the Stamp Office 
authorities, tiiey are not entitled to claim a tax from a per- 
son for discharging a public duty in regard to which he has 
no option, and in conducting a business which oaght to be 
exempt from outlay. Moreover, however that might be, 
then is nothing to prevent gentJemen in Mr Whyte's pos- 
ition from doing the business in the name of their employ- 
en, all of whom hold licenses, and if that should be 
objected to, the difficulty could easily be met by the moder- 
ate payment of three, or at most six pounds yearly, and 
which would not involve any pecuniary sacrifice, as the emol- 
uments of the agency would certainly yield that amount. 
With regtfd to Uieir time being fully occupied, the same 
plea might be urged by any other procurator, and even 
these gentlemen might plead when a new client comes 
to their employers' office that their hands are already Aill, 
and they are unable to undertake his business. Such a 
plea is entitled to no weight, as there is no professional 
man actually in practice who will allow that he is so fully 
employed as to render it necessary to refuse an accession of 
business. He next aigued in regard to the plea that their 
employera sre entitled to the whole of their time, and have 
a right to object to any part of it being devoted to extran- 
eous business, that there is nothing in that, if the fact of 
their being procuratora rendera them liable to all the duties to 
which procuratora may be called, mero private arrangements 
cantiot exempt from public duty. Besides, he thought 
there were considerations which ought to induce their em- 
ployera not to press their supposed right as such too strictly. 
It is a very great accommodation to them that they can eon- 
duct their Court business through the agency of procuratora 
employed as assistants, instead of having to give their own 
penonal attendance, and thu9 are enabled to devote their 
whole time and attention in their own offices to more pro- 
fitable employment. If they had to attend personally in 
Court on the occasion of every motion, debate, and proof 
in which they ara concerned, they would soon find that the 
arrangement by which they are now relieved of that would 
be cheaply purchased by allowing their assistants to take 
their share of business devolving on agents for the poor, 
and afibrding them every reasonable facility for that pur- 
pose. He expressed his belief that the objection now 
insisted on proceeds very much from a mistaken notion of 
the onerosity of the duties of the agents for the poor. 



Formerly, when the business of the Sheriff -Court was at 
least as extensive as it is now, there were only tw6 agents 
for the poor for the whole county, while now there are six ; 
and when two did the duty it was not found to interfere 
very msterially with their other business. Now, from the 
increase in the number of agents and the restriction of the 
area to which their business is confined, the number of 
eases falling to each agent must be inconsiderable; and 
these, it is believed, do not usually involve much trouble. 

Mr FmoLAT craved to be allowed to add a word in supple- 
ment to what had been said by Mr Whyte, and in reply to 
Mr Wedderapoon. He thought the matter ought to be 
looked at chiefly as regards the interests of the poor, and 
he was satisfied that the proposed nominations, if viewed in 
that ligh^ would be seen to be vexy detrimentaL Messre 
Whyte and Blair donbtless possess sufficient ability for the 
management of causes either of rich or poor, but they have 
already as much business on hand as they can properly 
conduct; and if to that is added the additional employment 
that will follow if they ara appointed poor's agents, and if 
it become a question, as it necessarily will, whether the 
business of their employera or of the poor shall receive 
their attention, the result no doubt will be that the business 
of the poor wUl be neglected. It is not in human nature 
that it should be otherwise. He ridiculed the idea of these 
sgents conducting the business in the name of their em- 
ployera, as that would be making these employera act as 
agents for their clerks. But he did not take so strong a 
view of the objection about the license, as he thought, if 
the appointment were otherwise proper, the matter of a 
license need not prove an obstacle. 

Sheriff Gordon regretted the difference of opinion among 
the procurators which had given rise to the present hearing, 
but he congratulated them on tlie friendly and courteous 
manner in which the discussion had been conducted. It 
was quite necessaiy that agents for the poor should be 
appointed, that being provided for by Act of Parliament 
so long ago as 14*24, and which he believed had been acted 
on ever since ; so tbst the appointment is a matter not of 
choice but of obligation. He was of opinion, in considering 
the whole matter, that he was bound to give effect to the 
resolution of the majorfty of the meeting of procurators. 
There is no doubt that the gentlemen in the position of Mr 
Wh)te and Mr Blair are virtually practising procurators, 
inasmuch as they make a profitable use of their abilities as 
procuratora, whether by receiving salaries or a share of 
profits is of little moment. If in place of being assistams 
they were junior partners, there could be no doubt as to 
their liability to serve as agents for the poor; and the dis- 
tinction between that and their actual position is not such 
as^ to alter the case. If they were not liable to serve, it 
might be necessary to go bock and appoint their employers, 
which would amount to much the same thing so far as they 
are concerned. With regard to the interests of the poor, his 
Lordship remarked that there is no doubt that the gentle- 
men who have been nominated are well qualified for the 
duty of agents. . The same qualifications for the' conduct of 
Court business which recommend them to their employera 
will be useful in this cspaoity, and the interest of the poor 
will be in very safe and competent hands. His Lordship 
then announced that an Interlocutor would be written out 
in terms of the prayer of the petition that had been presented, 
for giving effect to the resolution of the majority of the 
procurators. 



8th November, 1861. 

SHERIFF COURT, PERTH. 

(Mr Sheriff Barolat.) 



Horace Skbete, solicitor, Perth, pursuer, tr, William 
Young, solicitor, Auchterarder, and Commissary 
Clerk of Peithshire, defender. 

Commissary Clerk — Inspection of Records — Copies 
— Fees. — Held tliat on payment of the usual inepee^ 

3 
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iionfees, the public was eniiUed to make copies of 
deeds without furtlier payment. 

This case was raised in the form of a Small Debt 
sumraons before the Sherifif-Sabstitute (Dr Barclay) 
and, he haviog indicated an opinion strongly against 
the defender, the case being one of importance, the 
defender requested him to lay the same before the 
Sherifif-PrinoipaL The Sheriff-Principal, after hear- 
ing parties on two occasions, pronounced the follow- 
ing notes^ which fully explain the nature of the 
case: — 

The parsner haYing obtained iDSpeetion of one of the 
Books or Registers under the Gommissarj Clerk's charge 
contidoinq^ a recorded copj of the will of a deceased person, 
and paid the clerk a fee of Is, claimed right to make a copy 
of the will. Bnt tho defender, the Commissary Clerk, re- 
filled to allow thcAparsuer to do so, insisting that the pur- 
suer was not entitled to make a copy of the deed from the 
Begister, and that the Commissary Clerk alone was entitled 
to make copies of documBnts recorded in the books under 
his charge. The pursuer requiring the copy without delay, 
submitted to take a copy from the Commissary Clerk, and 
paid for it the sum £1 13s under protest, being at the rate of 
is 6d per sheet. The present action is raised by the pursuer 
Ibr repetition of that sufn, upon the ground that the Com- 
missary Clerk had illegally refused to allow him to make a 
copy of the deed, and that, therefore, the £1 18s had been 
illegally exacted from the pursuer. The question raised is 
one of difficulty and of general interest, and the Sheriff 
expressed a wish that it had been raised in a more formal 
•etioo, but he disposed of the case as submitted to him. 

The Beoords or Begisters of this country are undoubtedly 
public, and are open to the public (Fleming v. Newton, 
17th February, 1818. Ho. of Lords.) The Legislature has, 
howeyer, provided certain fees to be paid to the parties in 
charge of the Begisters, to defray their salaries and other 
expenses connected with the Begisters. The Acts of 
Sederunt which were passed for regulating the fees of Com- 
missary Clerks contain charges for alloiring inspection of 
the records under their charge, but there is no mention 
in the Acts of a charge for allowing copies to be made. The 
parties to this case are at variance as to what was the custom 
in the Commissary Clerk's Office at Perth as to eharges for 
copies made, but there is no doubt that the custom in the 
Commissary Clerk's Office in Edinburgh hitherto has been 
to allow copies of deeds in the Begister to be made by agents 
who have paid the fee for inspection. In the recent Act of 
Sederunt relating to the Commissary Court (A. S., 19th of 
March, 1859) a table of fees has been inserted, regulating 
the fees to be charged by Commissary Clerks in Edinburgh, 
and in the several counties, the latter being dependant 
entirely upon fees. It contains charges for giving inspection 
of any of the records of Court, varying from Is for writings 
registered within five years, and ascending progressively 
according to the date which the search extends. For the 
payment of this fee there can be no doubt, and it is admitted 
that the pursuer would have been entitled to examine in the 
office of the Commissary Clerk any deed in his Begister, and 
there is no limit to the time which may be consumed in 
such examination. It is also admitted Uiat the party who 
paid an inspection fee is entitled to take notes of the contents 
of the deed. It is, therefore, contended by the pursuer that, 
having obtained inspection of the Begister for an unlimited 
time, he was entitled to make not only notes, bnt a full copy 
of the deed or other document in the Begister for which he 
has paid the fee, and that the refusal of the defender to allow 
him to make such copy was illegaL 

The defender,on theotherhand,plead»~(L) Thatit would 
be dungerous to allow any of the public thus to have access 
to the records, so as to enable them to make copies of their 
contents, because the records might in that case be subjected 
to vitiation. But it appears a sufficient answer to this, that 
the Register must be exhibited to any of the public who pay 
the inspection fee ; and it would be just as easy for a person 
to vitiate the records while inspecting them as when copying 
from them* In point of fact, none of the records in the 



general Register House, so far as is known, have ever been 
vitiated, although such records are daily in the hands of 
partie.4 who make copies from them. (3.) The defender 
pleads that to make copies from the records under his charge 
would subject him to much inconvenience and expense, 
because his office might be occupied by persons copying such 
deeds foralong time. Bnt if the right on the part of the public 
to make the copies exists, this ineonvenienoe^ which must 
at all events be borne by the defender when a long inspection 
is made, cannot take away that right, although it may be 
a very good ground for claiming either an allowanee for 
office accommodation, or for applying for another Aet of 
Sederunt authorising the demand for a small t&e, in 
addition to the inspeotion fee, when copies are made 
by others than the clerks in the Commissary Office. 
In the office of the general records in Edinburgh, a 
fee paid for inspection is held to entitle the person who has 
paid it to have the record for a day or even more, and also to 
take short notes from it. The table of fees applicable to 
these records contains a scale of fees. For extracts and 
certified official copies, a fee of 5s per sheet of 300 words, 
exclusive of stamp duties and idea of writing ; and also (IV.) 
for excerpts or copies from any register or doctunent, 
whether complete or partial, and not certified, there shall 
be charged, in addition to the fee for inspection of reoord or 
warrant, a fee at the rate of 6d per sheet of 400 words. In 
virtue of this latter rule, the keepers of the records have been 
in th e b abit to charge tf d per sheet for all copies of deeds made 
from the register, and even when not made by their own 
clerks, bnt by the agents, or clerks of the agents, who have 
paid the fee for inspection. The Commissary Clerk has no 
right of property in the deeds in hia Begister which can 
entitle him to object to copies being taken of these deeds ; 
and, and as there is no restriction in the Act of Sederunt 
upon the party who has paid a fee for inspection of a deed 
preventing him from making a copy of that deed, the 
Sheriff is of opinion that such party is entitled to eopy the 
deed, and is not bound to pay the Commissary Clerk the large 
fees of Is 6d per sheet of 260 words, which the Aet of 
Sederunt enacts shall be paid for official copies. This privi- 
lege on the part of the public will probably not be often 
claimed, as su<*.h copies made by agents or others will not be 
received as evidence of the contents of the deeds, which must 
be proved by official extracts. 

Decree has accordingly been pronounced by the 

Substitute against the defender, in terms of the 

summons. 



Aet, Tarty, 



Alt, PAsn. 



14th Noykmber, 1861. 

SHERIFT COURT, AIRDRIE. 

(Mb Sheriff Looik.) 

John Spencb, Pelitioner, v, Mbs Christina Allan, 

or BissET, Respondent. 
Sequestration — Concurrent S. D. Decreet — ^Elec- 
tion of Diligence. — A landlord raised a small 
dd>t action for rent, obtained decree, and tm> 
prisoned the tenant. He thereafter presented a 
petition of sequestration in the Ordinary Court for 
the same rent, obtained warrant, and sequestrated. 
Held that the petition was incompetent, in respect 
of the small debt decree previously obtained^ and 
having elected the diligence by the use of the 
compulsitor of imprisonment. 
The petitioner applied for seqaestration of the 
respondent's effects, in respect he had let to her, 
from Whitsunday, 1860, to Whitsunday, 1861, a 
shop and dwelling-house, at a yearly rent of £19, 
payable half-yearly, in equal portions at Martinmas, 
1860, and Whitsanday, 1861— that only 16s had 
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been paid of the rent due at Whitsunday, 1861, 
and a balance remained unpaid of £8 168 — and 
that the respondent had, as alleged, removed her 
furniture, goods, and effects from the premises let 
to others; he crared warrant to bring back, seques- 
trate, and secure them. Warrant was granted, as 
Grayed, on 15th August, 1861 ; and on the same 
date the furniture, goods, and effects in the re- 
spondent's possession, in her new premises, were 
brought back and sequestrated in due form. On 
20th August, 1861, the following defences were 
stated :— (1) Preliminary — That the petitioner 
already holds a decree for the amount of rent said 
to be due, on which he has incarcerated the de- 
fender, and he cannot competently apply for a 
second decree until he gives up the first, as the 
effects sequestrated per se of the execution show 
more than the rent claimed and expenses. (2) 
Merits — An admission of the occupancy and the 
rent specified, but a denial of being owing any 
sums, and on account of certain payments which 
more than paid the rent specified in the petition. 

The record was then closed, and. parties heard. 
Therea^er the Sheriff-Substitute pronounced this 
Interlocutor : — 

Having made aviiandam, and oonsidered the closed 
record and prodactions, finds that the pnrsner let to the 
defender a shop and dwelling honse in Stirling Street, 
Airdrie, for the year from 'Whitsnnday, 1860, to Whitsan. 
day, 1861, at the yearly rent of £19. Finds that the pur. 
suer raised a small deht action in this Court of date 3d Joly, 
1861, for payment of £9 IDs, being the half-year's rent doe 
at Whitsunday, 1861, amounting to JQ9 10s, in which ac 
lion he obtained decree against the defender for £8 14s of 
principal, with 4s Id of expenses, of date 9th July there- 
after. Finds that the pursuer has now raised the present 
petition for sequestration against the defender in the Or- 
dinary Court for the said sum, or balance, craving the Court 
to sequestrate the defender's furniture — to grsnt warrant 
to officers of Court to carry back to the pursuer's premises 
the said furniture, and there to iuTentoiy the same, and 
afterwards to secure the same in a place of safety, all in 
security and for payment of said balance, with expenses of 
sequestration and consequent procedure— -to grant warrant 
to sell, and *' to decern and ordain payment to be made to the 
** petitioner of the said balance of rent and expenses out of 
** proceeds of sale." From these findings in fact, finds in 
points of law — ^That the pursuer, having already obtained 
decree in the Small Debt Court against the defender for 
payment of the rent now sued for — that such decree forms 
res judicata between him and the defender — that any pro- 
ceedings to be taken by him for recovery of said rent must 
be taken under the decree already obtained by him ; and 
that having elected to proceed against the defender under 
the personal decree, it is incompetent for him now to resort 
to his right of hypothec, or to apply for a second decree in 
reference to the same debt; therefore sustains the defences, 
assoilzies the defender firom the conclusions of the action — 
finds the pursuer liable in expenses— «llows an account of 
the defender's expenses to be given in, and, when lodged, 
remits the same to the depute-clerk of court, as auditor, to 
tax and report. 

Note. — Although the sura in dependence is small, the 
principle contended for is of great impoitanoe. 

The full half-year's rent of the premises being only £Q 
IDs, it was competent for the pursuer to have raised a 
summons of sequestration in the Small Debt Court in or- 
dinary form, including a personal discemature against the 
defender for payment of the rent due. Instead of doing so, 
the pursuer, who ought to have known the amount of rent 
due to him, resorts to an ordinary small debt action, in 
which he obtains decree for a smaller sum than that sued 
for, with 48 Id of expenses. That decree empowered him 



to arrest, to poind, and afterwards to sell, or to imprison. 
On that decree the pursuer has already acted by imprison- 
ing the defender. To hold that a party in this poaition is 
to b«« afterwards entitled to bring an action, not even in the 
Small Debt, but in the Ordinary Court, in the terras referred 
to in this Interlocutor, would be a serious abuse of the 
forms of court, and might be an instrument of great oppresr 
sion in causes of trifling pecuniary amount, but still of 
serious magnitude as regards the defenders. A pursuer 
might in this way exhaust all the ordinary forms- of dili- 
gence, both against the person and property of the debtor, 
during the three months after Whitsunday, and if he failed 
in paying himself in this way, resort to his hypothec at 
the last moment^ entering upon a now eampaiga under a 
new decree against Uie unfortunate debtor. It may fur* 
ther be remarked, that while the debt sued for is under 
JE13, and the decree in the Small Debt Court (»iginally 
given is a final decree, and not subject to appeal except on 
the part of the defende'r himbelf, by suspeneion and libera- 
tion, in the event of his lH>ing imprisoned on the decree, the 
present action is raised in the form of a petition, in which 
appearance requires to be made, a defence stated, record 
closed, and parties' procurators- heard on the merits, involv- 
ing the employment of a law agent, and exposing t' e 
defender to the chance and additional expense of an appeal 
at the pursuer's instance. 

It is laid down by Mr Hunter — new ed. p. 405— that a 
lessor may so act as to forfeit his right of hypothec; and no 
stronger ground for this forfeiture can be imagined than 
that of his bringing an ordinary small debt action, and 
obtaining decree against his tenant for the rent due. 

The Sheriff-Substitute, therefore, has arrived at the con- 
elusion that, both in law and in equity, the present applica- 
tion is incompetent.. 

This Interlocutor was appealed ; and, after hear- 
ing parties' procurators, Sir Archibald Alison 

pronounced the following judgment : — 

Having heard parties' procurators under the pursuer's 
appeal upon the Interlocutor appealed against, and whole 
process, finds it admitted that the pursuer obtained a 
decree in the Small Debt Court against the defender for the 
rent for which the present process of sequestration has been 
raised, and that said decree was put into execution, by the 
defender having been apprehended and incarcerated under 
the same. Finds that, after this decree was obtained, the 
defender, the tenant of the premises, is said to have made 
a moonUght flitting, carrying off the whole hypothec from 
the premises; and after ^e was imprisoned upon the 
decree, raised a process of eetsio bonorum, and granted a 
deposition omnium bonarum. Finds that, after this, the 
present action of sequestration was brought to attach and 
sell the effects, in which the pursuer offered, and now offers, 
to discharge the Small Debt decree. Finds that, had the 
Small Debt decree not been put in force by imprisonment, 
the pursuer might have been entitled, when steps were 
adopted by the defender to baffle the same, to have brought 
a sequestration and attached the effects under the same, on 
his discharging and passing from the decree; but that hav- 
ing made his election to proceed upon the decree, and 
having actually imprisoned the defender under it, be was 
not entitled afterwards to bring a fresh action of sequesti-a- 
tion for the same rent by offering to discharge the ibrmer 
decree; therefore adheres to the Interlocutor complained 
of, and dismisses the appeal. 

Act. J. M. Steel. AU, J. C. Waodbix. 



5th November, 1861. 

SHERIFF SMALL DEBT COURT, PERTH. 

(Mr Sheriff Barclay.) 

James Waodell Ftffb v. Mrs Christian Cock or 

Saunpers. 

Landlord and Tenant — Lease-^-Heritable and Motq- 
able — Heir and Executor. 
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A brewery was let for a term of jears. Under 
the lease, the landlord was entitled to take fixtures 
at a valuation, or the tenant to remoYO them at the 
close of the lease. The tenant died during the cur- 
renoj of the lease. The heir was abroad. The 
executor proposed to sell all the apparatus fitted up 
by the tenant. The landlord obtained an interim 
interdict. After a report by a tradesman, and a 
judicial inspection, the following Interlocutors were 
pronounced:— 

Having vikited the sabjeet matters in dispute, and made 
avizandiun : Finds nnder the whole circumstances that the 
pnrsner, at landlord of the premises, in a qacstion 
vith the defender, who is only executor of the late tenant, 
is entitled at present to prevent her removing any of the 
articles specified in the record as claimed by her, and 
reported on by the Inspector, continues the interdict to 
that effect and extent, and recalls it so far as it may be sup- 
posed to have a bk-oader application, reserving all questions 
of fixed and moveable when the lease has come to a termi- 
nation : Finds the defender liable in expenses, end remits 
the aoeoonts to the auditor to tax, and decerns. 

NoTB. — Tbe action is directed against the defender, who 
alone is elaiming the articles; and therefore the pursuer 
required to call no other person. But tbe heir may appear 
for his interest. 

The question of fixture is often one of nicety, and has 
different rules where it arises between heir and executor, 
landlord or tenant. 

Here the heir is not in the case, but the executor of the 
Isst tenant claims certain articles, and desires to sell them 
during the currency of a lease for a term of years. The 
premises were let for and have been used as a brewery, and 
it is on such occupation that the landlord can look for 
security for future rents. So fieu: as regards what are beyond 
doubt moveable articles, such as malt, and malt liquor casks, 
and the like utensils, there can be no doubt that the executor 
may fell them on satisfying the rent for which they are 
hypothecated. But so far as regards articles which are fitted 
into the buildinir, and are essential to the proper use of the 
premises as a brewery, the executor cannot remove them 
in the absence of the heir, even though at the termination 
of the lease ; some of them are such as may then be removed, 
and the place restored to its former state. The Sheriff- 
Substitute had some doubt as to the articles under the 2nd, 
4th, and 7ih heads of the report; but on inspection he was 
at once satisfied that they are so essentially incorporated 
with the brewery, that to remove them would be to destroy 
its use as such until their place was similarly supplied at 
much greater expense than any benefit could be had fh>m 
the articles removed, which apart from their present position 
would be of small avail. 

On an appeal to the Sheriff, the following Inter- 
locutor was pronounced : — 

Having considered the defender's appeal with the re> 
elaiming note in support thereof, and answers thereto for 
the pursuer, dismi«ises the appeal, affirms the Interlocutor 
appealed from, and decerns. 

NoTS. ^The present is a very special case, and the Inter- 
locutor appealed from appears to deal correctly with it. 
The question, whether machinery and articles used in the 
eonrse of trade are to be considered as heritable or moveable, 
is rery often attended with difficulty. The decision may 
vary according to the interests of the parties who have 
presented the question for decision, and it has been decided 
that the most favourable circumstances for holding such 
machinery or articles as heritable are, when the question 
arises between the heir and executor of a deceased person, 
who has placed the machinery or articles in dispute, in 
premises belonging to himself, to enable him to carry on 
a trade in them. In these circumstances, machinery or 
articles will be held heriubie which would not be held to 
be so, as in qnestion between landlord and tenant. In the 
former cose, the tendency is to hold everything heritable 
which is necessary to the carrying on of the trade in the 
premises used by the deceased ancestor during his life, for 
the purposes of trade. They are held to be heritable detti- 



natione. (Fisher fis Dixon, 0th March, 1813, 6. D., p. 773 : 
House of Lords, 20th June, 1854 ; 4 Bell's Appeals, p. 283 ) 
In that case the mnjority of the judges in the Court of Ses- 
sion, and the noble and learned Lords who took part in the 
judgment of the House of Lords, held that the above rule 
applies in the oise of a question between the heir and ex. 
ecutor, not only of a deceased proprietor, but also of a 
tenant holding for a term of years, at least during the en- 
durance of the lease, where the machinery or articles con. 
nected with the heritable subgect, are neoessaiy for continu- 
ing the beneficial occupation of the promotion of a trade 
which had been carried on by the deceased. See opinion 
of Lord Cockbum, Y. D., p. 802, last paragraph, who held 
that during the currency of the lease the heir would be 
entitled to the machinery, but that as its connection with 
(he land would be ended with the lease, *'so fitf as I con 
" see, that machinery will ultimately belong to his execu. 
" tors." The other judges forming the large majority in 
favour of the heriubie charaeter of the maehineiy, con. 
curred with Lord Cockbum, exeept that they expressed a 
■^doubt whether the machinery would, at the end of tbe 
lease, become the property of Uje exeeutors. In the House 
of Lords, Lord Campbell said a '* distinction was attempted 
*'tobe made between leasehold and freehold; but when 
" one bears in mind that by the law of Scotland the lease. 
" hold is realty, and that it goes to the heir, the distinc- 
** tion entirely fails." Lord Brougham eoncnrred in this 
opinion. It therefore appeuB that at least during the sub. 
sistenoe of the lease, the heir is entitled to elaim the xna- 
chinery, or articles necessary for eanying on a trade 
commenced by his ancestor in the premises in which 
they are placed ; and if itte Sheriff may venture to express 
an opinion on a point in regard to which there appears to 
have been difference of opinion among the judges, his 
present opinion is that the exeeutors cannot elaim such 
maohinei7 or articles, eren at the close of the lease ; but 
that as the liabilities nnder the lease attach to the heir, so 
he is entitled to the benefit of such maehineiy or articles as 
are held to be oonneoted and identified with the lease. It 
follows from these views that the defender, the execu. 
trix of the deceased Mr Saunders cannot elaim, at least 
during the lease, any right to the machinery or articles in 
dispute, and if so, she is not entitled to sell them. Then 
as to the title of pursuer, to object to the intended sale, 
even although it may turn out at the end of the lease that 
he, as landlord, cannot elaim the machinery or artieles in 
dispute, as fixtures, as in a question with his tenant tbe 
heir, still the landlord has an interest to see that the pre- 
mises let by him are not displenished even by his tenant, 
and still more by the defender, who is not tenant, and has 
no right to dispose of the machinery or articles, st least 
far the present. The landlord of urban sutgeets, whether 
dwelliog.houses, shops, or premises used for trade, has (in 
the case of agricultural subjects) a right to insist that tbe 
tenant shall furnish or stock theprenuses with what is ne. 
cessary for the proper occupation of them. (Bell's Prin- 
ciples, p. 1273.) The pursuer, therefore, has an interest, 
and consequently a title to apply for interdict against the 
defender selling the machinery or artieles in dispute. The 
Interlocutor graining the interdict has been esrefnlly 
worded, so as to save the interests of the pnrsner during 
the subsistence of the lease, without determining what 
may then be the rights of the landlord, the heii;^ or the 
executor. 
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llXH NOTEKBEB, 1861. 

SHERIFF COURT, QLASOOW. 
(Mb Shxbiff Stbatbibw.) 

JOHK ROBKBTSOH & Co. V. StBWABT, WlLBOH,A( BeoDIE. 

Contract — Short Lengtha — Timeoua Rejection. — 
Goods told as eotUaming a eeriam number of yards 
each piece, were found, on examinatioM, to hedeficitni 
in the stipulated length; hut this was nU inUwiated, 
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nor the Goods r^'eded, till upwardt of twenty days 
afUr delivery of the Ooodt, — Held, whether the 
Goods were d^iewt in length or not, the tn^tma- 
tion and refection not having been tinuotUt the 
drfendere wtre lialde in the prioe, 

Thb punuen sued the defoDden for £295 148., 
being the balance of the prioe of certain goods 
called jaconets and tape checks. In defence, it was 
stated that the defenders had ordered 3000 pieces 
of the goods in question, deliverable equally in 
November and December, 1860. In l<Iovember 
the defenders ordered another 1000 pieces, deliver- 
able in December. These, it was averred, were 
deliverable on or before the 26th, according to 
practice of trade generallj, and that of the pursuers 
in particular; this, however, was not admitted. It 
appeared that 1000 pieces had been delivered by the 
14th November, 1500 by the 5th December, and 
1000 by the 14th of that month. This was ad- 
mitted. It was averred, in defence, that each piece 
of these goods ought, in terms of the pursuers' 
invoices, to have been 50 yards in length, and 
according to the practice and usage of the trade 
the real length of a piece described as 50 yards 
ought to be 50i yards. It was admitted that each 
piece should be 50 yards, but that there might or 
might not be an excess over this, as to which there 
was no fixed rule. Theso variations arose from the 
practice of measuring the warp before weaving, and 
from differences among weavers^ some making work 
doeer than others. From these and other causes 
short lengths were unavoidable, a £DU)t well known 
in the trade, and anticipated by buyers. It was 
admitted, however, by the pursuers, that these short 
lengths should not occur, and on being informed of 
them they were always replaced by full lengths. 
500 pieces had been delivered on 5th December, 
and resold to a printer, who, on measuring them, 
found 251 pieces deficient in length, and they were 
returned ; these were replaced by the defenders. 
Another parcel of 500 pieces was delivered to 
another purchaser by the defenders, but a large 
proportion of these were also returned from being 
short in length. On having this second parcel 
returned, the defenders set a man to examine and 
measure the goods, and he was so occupied from 
14th to 28th December, 1860. As the result of 
the examination it appeared that the pieces were of 
different lengths— 48^, 48;, 49, and 49}— but it 
was averred that though the pieces varied in length 
the folds were of the proper number, and the orna- 
ment always appeared at the proper end of the 
piece. This was said to have been done by a 
peculiarity in the hooking; and out of 1200 pieces 
550 were found to be deficient. The pursuers 
averred they were not aware that the goods were of 
short lengths until the defenders intimated the fact 
to them. These deficiencies were intimated by the 
defenders to tho pursuers on 28th December. The 
record was made up by condescendence suid defences. 
Inter o/io, the pursuers pleaded (2) the goods in ques- 
tion not haviog been timcously rejected, and the 
defects complained of having been unduly and im- 
properly concealed long after dificovery, the parsuers 



are entitled to payment therefor. (8.) The pursuers 
having tendered, and having been ready to deliver, 
in terms of the contract, to the defenders, perfect 
goods in lieu of those deficient so soon as the de- 
ficiencies were intimated, and having all along been, 
and beiog now ready, to replace the deficiency by 
perfect goods, which the defenders have declined, 
and continue to decline, the ptrsuers are entitled to 
decree for the contract price libelled. The defenders 
pleaded, (1) the goods in question having been de- 
fective in length, and rejected as soon as that defect 
and the extent of it was definitely ascertained, the 
defenders are not liable for the balance of the price 
of the said goods, and are entitled to absolvitor, 
reserving to them all action and execution compet- 
ent for the amount overpaid by them to the pursu- 
ers. (2.) Baviug regard to the device adopted 
by the pursuers to conceal the defect in the goods^ 
the same was timeously rejected. The record 
having been then closed, and parties' procurators 
heard, the Sheriff-Substitute pronounced this Inter- 
locutor :^- 

Having heard parties' proearators on the elosed reoord* 
Finds that on 2d and 28th hovember, 1860, the defenders 
purohaaed from the paranera 3500 pieoea, each of the length 
of 50 yards, of jaooneta and tape oheoke, oa atated in the 
aeconnt aned for, and more partienlarlj deacribed in tha 
bought notea Noa. 7jl and 7|0 of proceaa, at the prioea, and 
deliverable as eootamed in said notea : Finda that the goods 
were aooordingly made and delivered to the defendera in 
the lota, and on the datea between 20th November and 35th 
December, partioalarly given in said aeconnt: Finda that 
the defendera resold to a printer 580 of the piecea delivered 
I to them on 5th December, which were forthwith aent to the 
pnrehaaer; but on the 11th of that month the printer 
returned to the defendera 351 of the piecea, becauae thej 
were deficient in length, and these the difendera replaced 
with other gooda got from the pursuer, and which the 
printer retained; Finds that on 14th December the de- 
fenders sold and gave delivery to another party of a farther 
parcel of 600 piecea, but of these upwards of one half were 
returned to the defendera, because they were also of short 
length, but the date of the return the defenders do not 
state : Finds that on 28th Dooember, a fortnight after thia 
last mentioned sale, the defenders wrote the pursuers the 
letter of that date, No. 7|:20, wherein, for the first time, they 
intimate that the goods delivered were deficient in length — 
that the deficiency was to the extent of from } to li^ yards, 
extending over 555 pieces of the whole goods, for which 
they demanded a credit note, stating that the gooda were 
lying iu the dofenders* hands, to the pursuers' onicr : Finds 
that on the following day the pursuers wrote the delendera 
the letter of which No. 13 of No. 7|:20 is a copy, explaining 
that tlicy could not understand how the defenders had got 
so many short lengths, but sending 555 pieces to replace 
them ; these, however, the defenders declined to receive, 
and further correspondence ensued, but still the defendera 
maintained their declinature : Finds that in thia action and 
under these circumstances, the pursuers claim payment of 
X205 14s., being the balance of the price of the entire gooda 
delivered, and which the defenders resist on tho ground 
that they are not liable in the price of the short lengths, 
because these, when delivered, were so folded as to repre- 
sent full lengths, and that this was done fraudulently, and 
for the purpose of deception : Finds that the pursuers alto- 
gether deny this impuution of fhiud, and plead that the 
defenders were bound to have intimated the imperfection in 
length immediately on the matter coming to their know- 
ledge, and that having failed in this duty, they are barred 
from now mnintaining the plea, but that at any rate, in res- 
pect the pursuers tendered goods of perfect length within 
the contracted period, and as soon as the objection was men- 
tioned, the defenders were not therefore entitled to seek 
to void the contract, but were bound to have accepted the 
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goods : Finds, in point of law, that the pursuera' reply to 
the defence is well founded, and that the defence is irrele- 
Tant : Therefore repels the defences : Finds the defenders 
also liable in expenses, allows an account thereof to be 
lodged, and remits the same to the auditor to tax and 
report, and decerns. 

NoTB. — The pnrsners having expressed willingness to 
admit the defenders' statement that 555 ont of the 3500 
pieces delivered were short lengths, so that the legal effect 
of that drcQmstanoe on the contract might be determined. 
According to the defenders' view, the delivery of so many 
short lengths, made np in snch fashion as to represent fall, 
lengths, entitle them to reject the goods, and to refase sub- 
Btimtion of proper lengths, bat this seems to be a most 
untenable position. The defenders, at the time each lot 
was delivered, had opportunity then, as they finally took, of 
measuring every piece, and checking the quantities; that 
they did not do, and because there proved to be, from some 
cause unexplained, imperfections in length, they chose to 
get up a cry of fraudulent purpose ; but the Sheriff-Substi- 
tnte cannot well see how any such purpose ceuld be inten- 
ded, or what object it could serve. Delivery of short length 
goods to parties having an interest to see that they got all 
they bought, could not have been intentional, for assuredly 
discovery would simply lead to trouble and faalt-finding. 
But the pursuers have more reason for complaint than the 
-defenders ; it appears, on their own showing, that the de- 
fenders knew of the short lengths on 11th December, and 
nttered not a word of complaint till the 35th, then corres- 
pondence shows that in the interim the defenders were 
negotiating other transactions with the pursuers. Now the 
rule is quite settled that a buyer, in order to avuil himself 
of warranty, either of quality or other inherent condition 
of sale, " must make his challenge instantly, or without 
"unreasonable delay, otherwise he is liable for the fnll 
"price. Where the fault u known or manifest, if the chal. 
"lenge be not immediate, the legal inference is that the 
"buyer is satisfied." 1 Stair 10-15, Ersk. III. 3, Bell's Prin. 
eiples, 5 ed. sec. 09. But farther, where, as in this case, 
the sellers do not press this plea to its extreme length, but 
instantly offer goods perfect in length, the moment chal- 
lenge is made, although late in being made, they act fairly 
and reasonably, and entirely exclude the right to have the 
contract voided. The defenders themselves took this course 
when the printer, to whom they had effected the sub-sale of 
the 500 pieces on 5th December, returned 251 of the pieces, 
and they took it properly; but it is difficult to understand 
why merchants who knew that which was due to a buyer so 
well in one case, should affect ignorance of it in the pur- 
suers'. It was suggested by the pursuers ihtX a /ailing 
market accounted for the defenders' conduct, but with pri- 
Tate motives the Sheriff-Substitute takes nothing to do. 

This Interlocutor was appealed; and parties 
having been again heard, 6ir Archibald Alison 
pronounced this judgment: — 

Having heard parties' procurators under the defenders' 
appeal upon the interlocutor appealed against, and having 
made avizandum and reviewed the closed record and whole 
process, for the reasons stated in the following note, adheres 
to the Interlocutor appealed against, and dismisses the 
appeal. 

Note. — The defence as stated here against payment of the 
balance of the account sued for, is that the cloths sold and 
delivered to the defenders, were not of the proper lengihtt 
not that they were of inferior quality or not up to sample, 
and it is even alleged that the goods were fraudiUently 
folded and arranged in such a way by the pursuers, as to 
prevent the deficiency in the length of the pieces from being 
discovered. Had the challenge been made debito tempore, 
this defence would certainly have been relevant to be ad. 
nitted to proof. But what excludes the plea is, that the 
challenge was not made in dae time. The contract for the 
greater cumber of the pieces was made on Sad November, 
1860, and embraced 3000 pieces, whereof 500 were cancelled, 
of consent. On 28th November 1000 pieces farther were 
ordered, deliverable in December, that is before the 25th of 
the month, when the contract expired. The delivery took place 
in N ovdmber and December up to the 14th December. It is 
said that the piecea were only 50 yards in length each, 



whereas th^ should have been 60|. On the 14th December, 
500 of the pieces were sold and delivered by the defenders to 
a third party, who rejected them as too short, and on this, 
the defenders got the whole pieces measured, and the 
measuring was not concluded till tho 8Bth December, and 
on that day the defenders, /or the Jint tinUt inetracted the 
complaint of the deficiency in the lengths of the pieces to 
the pursuers, and rejected the goods. It is said Uiat the 
pieces were folded so skiifblly as purposely to conceal the 
deficiency in the lengths, and that it took the defenders a 
fortnight's hard work to discover the fraud, and ascertain the 
exact length of the different pieces. There can be no doubt 
there is here a relevant statement of freMd; but did 
the defenders exert due diligence .in discovering and 
intimating it ? The greater part of the goods, 8000 pieces, 
were sold on 2d November, and on 28th November. 1000 
more. No challenge was made by the defenders till the 28f A 
December t though the -delivery began early in November and 
continued through November and December. The defenders 
broke bulk, and even sold part of the goods to third parties, 
and it was only on one of these parties complaining of the 
length of the pieces on the 14th of December that the defen- 
ders began their examination and measurement of the goods. 
The element alleged ot fraud on the pursuers' part, does not 
exclude the necessary element of due dUigence on the part of 
the defenders. Something is said here of a falling market, as 
accounting for the defenders' repudiation of the contract, and 
rejecting the goods; but the Sheriff attaches no weight what- 
ever to this, which is neither alleged on record nor sabstan. 
tiated by any evidence. 251 of the pieces were delivered to 
the defenders on the 5th December, resold by them and re- 
turned to them on the 11th as not of the proper length ; but 
no notice was sentof this to the pursuer till the 28lh December, 
a period of 17 days. On l4th December other 500 pieces were 
delivered, and on the 17 th, one half of these were 
returned to the defenders by a third party, but still there was 
no intimation to the pursuers of a deficiency in the length 
till the 28th. There wss undue delay hereon the defenders' 
part, which is not worked off by the alleged fraud on the pur- 
suers' part, even though it was fully proved. The defect of 
short lengtht is a patent and obvious one, and oould be dis- 
covered at the most cursory examination and measurement. 
It is not latent or discoveiable only as is the case with some 
goods, on their being applied to their destined uses, or a eer. 
tain test, such as bleadung or the like, being applied to them 

Act, BoBEBT Stkwabt. AU, J. Naismith. 



16th Noyembeb, 1861. 

SHERIFF COURT, GLASGOW. 

(Mb Sheriff Glassfobd Bxll.) 

S. A. LiEBERT & Co., Petitioners, v. HENBEBSosr, 
Stewabt, & Co., Respondents, 

Special Contract — Simple InsolveDcy. — *' Simple 
insolvency,** as distinguished from "notorioits tn- 
solvency," or bankruptcy {See BdVs Com. 2, p. 
162) does not liberate from specific obligations 
undertaken during solvency, when the insolvent is 
still in a position to fulfil them. 

The respondents addressed the foUowing letter to 
the petitioners :^ 

Glasgow, lOth August, 1858. 

Dear Sirs, — Bcferring to our interview on the 17th ult., 
we hereby accept your proposition, that your Manchester 
house (Messrs Leibert & Ounnis) shall purchase such 
goods as we may order from time to time, on the terms and 
conditions hereafter specified : — 

1st, We shall grant our acceptance either to yon or to 
Messrs Liebert & Cunnis for the amount of invoices, either 
at four months, renewable at four months, or at six months, 
renewable at two months, we paying all interests, remitting 
charges, freights, insurances, etc., it being understood that 
we shall bo charged with B^L commission for purchasing, 
drawing, and renewing, as above noted, and that we shall 
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retire saoh aeoeptanoes in eight months from date of each 
transaction ; and» 2d, In consideration of the ahoTe terms, 
we hereby agree, with your sanetioo, that the goods shall 
be consigned for realisation, to Messrs James Henderson & 
Ck>., Calcutta; and farther, that they shall remit the pro- 
ceeds of said goods tpeeia&y to as, the same to be applied 
by us specially to retire your drafts aforesaid; and 8d, It is 
nrderstood and agreed that the said goods are subject to a 
fiill and complete lien to yon, nntil your drafts against the 
same are duly paid; and ith, We farther agree U> ipsnre 
the said shipments, from time to time, for at least I0*/o in 
excess of Tslae, and to hold policies at your disposal and for 
your behoof, as a farther security for the due payment of 
your drafts afbressid ; and 5th, We also engage, when send- 
ing invoices and bills of lading to Messrs James Henderaon 
& Go., Calentta, to request that they shall adyise you regu- 
larly of the receipt of these documents, and also hand you 
their engagement to remit proceeds specially in accordance 
with this agreement — We remain, dear sirs, &c., 

(Signed) Hbndebsom, Stewabt, k Co. 

Under this letter several consigaments were made, 
of which the respondents' Calcatta house acknow- 
ledged receipt. In 1859 60 packages of piece 
goods were delivered to the respondents bj the 
petitioners, to be shipped to James Henderson & 
Co., and thej were accordingly shipped from 
Liverpool by the ship " P. C. Clark," nnder a special 
mark. This consignment was acknowledged by 
James Henderson & Co., of Calcutta, by the fol- 
lowing letter: — 

Messrs. S. A. Liebert & Co., Glasgow. 

Calcutta, April 21, 1860. 
Dear Sira, — ^We beg to acknowledge to have received 
from Messn Henderson, Stewart, & Co., of Qlasgow, ship. 

ping documents for /»^ Jf 1525/86 = 62 pks. piece goods 

per ** F. C. Clarke," fh>m liverpool, and proceeds of these 
we shall, as usual, remit to our friends above named, to be 
by them specially applied, in terms of their letter to you of 
10th August, 1858.— We are. &&, 

(Signed) James Hevdebson & Co. 

In reference to this shipment the respondents wrote 

the petitioners this letter : — 

Glasgow, December 7, 1860. 

Messrs. S. A. Liebsbt & Co., Princes Square. 

Desr Sirs,— By mail, Calcutta, 23d Sept. last, Messra 
James Henderson & Co. remitted to us as follows : — In- 
voices, 412 bags saltpetre, shipped per "City of Canton" 
at London, value, £1694 19s Id. They also addressed ns 
in the following terms : — 

"Be good enough to note that, of the amount remitted to 
" your good selves at this time, as above j£550 — say five hun- 
'* dred and fifty pounds—being proceeds of shipment per 

"*F. C. Clarke-,' under the <^N mark, is to be appropri- 

"ated towards the liquidation of draft or drafts accepted by 
** you against same, in terms of yoor leiter of 10th August, 
" 1858, to Messrs A. Liebert & Co. of your city." 

When the saltpetre referred to is to hand, and value 
realized, this payment, as iostrnoted, shall have our faithful 
attention.— We are, &o., 

(Signed) Hemdebson, Stewabt, & Co. 

The respondents' acceptance for the consignments 
by the " F. 0. Clark " was dated 22d November, 
1860, and fell dne on 25th March, 1861. The 
saltpetre shipped by the " City of Canton " arrived 
in London, and was stored in the docks there. 
Some delay took place in disposing of the saltpetre 
and in the liqnidation of the respondents' acceptance, 
and the present petition was presented to enforce 
specific performance. 

For the defenders it was stated, that they carried 
on bosiness in Calcatta under the firm of James 



Henderson & Co., and in Qlasgow jmder the firm 
of Henderson, Stewart, & Co., the partners in both 
firms being the same, and the business was one ; and 
that in consequence of the doll state of the East 
India market, the defenders had been obliged to 
crave indulgence from their creditors in liquidating 
their obligations, which had been granted, on the 
understanding and agreement that they should not 
give any one creditor a preference over another ; 
and that the petitioners, by their action, were en- 
deavouring to obtain such a preference. 

The petitioners pleaded — 1. The remittance in 
saltpetre to the extent of £550 is a special appro- 
priation by James Henderson and Company, of 
Calcutta, to the petitioners' claim under the draft 
or acceptance granted for the goods shipped per 

«F. C.Clark" ^ 

2. The respondents, by their letter of 7th Dec. 
last, homologated that special appropriation, and 
undertook to apply the remittance, or proceeds of 
the saltpetre to the extent of i;550, as directed by 
their Calcutta correspondents. 

3. The respondents are bound to [apply the re- 
mittance thus specially appropriated, and in terms 
of their own obligation. 

4. In tlie circumstances of the foresaid special 
appropriation and undertaking, the petitioners are 
entitled to have the defenders interdicted from away 
putting the bills of lading, and to have the saltpetre 
realized to the extent and for the purposes craved. 

The defenders pleaded — Preliminary — 1. The 
present action is incompetent in this court. 

2. The averments in the condescendence are not 
relevant to support the conclusions. 

Merits — 3. The pursuers have no right to inter- 
fere with the sale and receipt of the proceeds of the 
sale of the saltpetre in question by the defenders. 

4. Specific implement of the obligation founded 
on by the pursuers cannot be enforced. 

5. The action being unfounded, both in fact and 
law, the defenders are entitled to be assoilzied with 
costs. 

At this stage of the process the following joint 
minute was agreed to : — 

Without prejudice to, and reserving entire the 
rights and pleas of parties, they have agreed, and 
hereby consent, that the saltpetre mentioned in the 
proceedings be sold by Mr George Smith, the law 
agent of the defenders, through a broker in London, 
and that for this purpose the bills of lading be in- 
dorsed by the defenders to Mr Smith. That, on 
the proceeds being realized by Mr Smith, he shall, 
out of the amount, consign iu the City of Glasgow 
Bank, in his name and that of Robert Jameson, the 
petitioners' agent, the sum of £550 claimed in the 
petition, and that this consignation shall be held as 
a surrogatum in all respects, and to all intents and 
purposes, for the bills of lading and saltpetre them- 
selves, the balance of the proceeds being paid over 
to the defenders; it being further explained and 
declared, that the realization of the saltpetre and 
the said consignation shall not be held as importing 
any special appropriation in this process of the sum 
consigned, but the said sum consigned shall, on all 
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questions present or fatnre with reference thereto, 
be determined as if it were in the hands of the de- 
fenders, and as if the saltpetre had not been realized, 
bnt that it and the bills of lading still remained in 
the hands of the defenders, subject to the interdict 
at present existing ; and the said Robert Jameson 
and George Smith shall be bonnd to hold said de- 
posit in terms of this decUiration. 

The record was made np by condescendence and 
defences, and having been closed, and parties' pro- 
curators heard, the Sheriff-Substitute pronounced 
this Interlocutor : — 

HATing heard parties' procurators, and reviewed the pro- 
cess, repels tiie preliminary defence, that the action is 
incompetent in Ihis court, in respect that, although the 
first conclusion of the petition is of a declaratory character, 
it is only introductory to the other conclusions, which are 
ad foiChan pnettaMditm, and for interdict. Repels also the 
second preliminary defence, that the averments in the libel 
are not relcTant to support its conclusions, in respect that, 
although it is not set forth that the defenders came under 
any specific obligation to do what is here craved they be 
ordained to do, there is narrated an agreement, on their 
part, specially to remit and apply the proceeds uf certain 
goods for the retiring of certain acceptances; and as the 
defenders have refused to implement this agreement, as 
regards that portion of the cargo of saltpetre in question 
which has been sent home as the proceeds of said goods, 
the pursuers, were entitled to point out a method by which 
the agreement could be enforced, and to crave the eourt for 
its sanction to such enforcement, and for interdict against 
parting with the bills of lading to the pursuers' prejudice 
quoad vUra; and before pronouncing farther, ordains the 
defenders to add, within four days, to their defences No. 9, 
a note or minute setting forth specifically, and in explanation 
of the averments in article 2 of their statement of UoU, the 
time when Uiey were obliged to crave indulgence firom their 
OTcditoTS, and whether that indulgence is still continued, or 
whether they have since liquidated the obligations in re- 
ference to which they obtained indulgence; and, generally, 
whether they aver, or mean to aver, that they are presently 
in insolvent circumstances. 

The defenders appealed; and after a hearing. Sir 
Archibald Alison pronounced this judgment : — 

Having heard parties* procurators under the defenders' 
appeal upon the Interlocutor sppealed sgainst, end whole 
process : Finds that the agreement between the parties in 
regard to the purchase and shipment of goods by the de- 
fenders for the pursuers to Calcutta was reduced to writing, 
and that, under the letter granted by the defenders, dsted 
10th August, 1858, produced in process, it wss stipulated, 
1st, That the defenders should grant their acceptance for 
the amount of invoices either at four months or six months, 
renewable on certain terms; and 2d, "In consideration of 
"the above terms, we hereby agree, with your sanction, 
" that the goods shall be consigned for realization to Messrs 
'* James Henderson & Co., Calcutta; and further, that tJtey 
" ihaU remit the jtroceede of the taid ffoodt tpecidl^ to us, the 
" tame to he applied by ue epeeiaUy to retire your draftt afore- 
**eaidf* and ad, ** It is understood and agreed that the said 
*' goods are subject to a foil and complete lien to you, until 
"your drafts against the same are duly paid." Finds it ad- 
mitted that the House of James Henderson & Co. of Cal- 
cutta is identical with the present defenders, it being their 
firm in India. Finds that, under the above written agree- 
ment, it is stated that the petitioners made several 
shipments or consignments of goods to the defenders, and 
that, in 1650, they delivered to the defenders, to be 
shipped to the house in Calcutta, the goods mentioned 
in the petition, which were shipped accordingly from 
Liverpool by the ship ** F. G. Clarke." Finds that, l^ letter 
dat^ 21st April, 18H0, addressed to the petitioners by the 
house in Calcutta, they acknowledge receipt of the goods, 
and statr, " Proceeds of these we shall, as usual, remit to 
** our friends above nsmed (the defenders) to be by them 
** specially applied in terms of their letter to you of 10th 
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" August, 1858." Finds that, on 7(h December following, 
the defenders wrote to the pursuers stating that, bv the 
Calcutta mail of 22d September, their Calcutta house bad 
remitted to them an invoice for 412 bags of saltpetre, 
shipped per " City of Canton" to Loudon, of the Talne of 
£1604 Os Id, and had also addressed us in the following 
terms: — 

** Be good enough to note that, of the amount remitted at 
"this time the sum of £550, being proceeds of shipment 
per *F. C. Clarke,' is to be appropriated towards the liqu- 
dation of draft or drafts accepted by yon against same, in 
terms of your letter of 10th August"; and adding, "when 
the saltpetre is to hand and value realized, this payment, 
"as instructed, shall have our faithful attention." Finds 
that the defenders plead in defence, that their affairs have 
become embarrassed, in consequence ot the depression of 
the Indian market, and they in consequence have called a 
meeting of their creditors, to crave indulgence in liquidat- 
ing their obligations, which was grante<l, on the understand, 
ing that they would not grant a preference to one creditor 
over another, and that they are now bound to resist the 
present action, which seeks substantially to give the pnr. 
suers a preference over the other creditora, so far as regards 
the price of the goods which were consigned and shipped 
to Calcutta, as before mentioned, is concerned ; and they 
now plead in defence that the action is incompetent, and 
that the averments in the petition do not warrant the con- 
clusions; and on the ntferits, thai the pursuers have no 
right to interfere with the sale and receipt of the proceeds 
of the sale of the t>altpetrq by the defenders. Finds that 
the bills of lading of the saltpetre in question never were 
endorsed to the pursuers, but stood indorsed to the de- 
fenders, who were thus vested with the juM tn re of the 
same, snlgect to such obligations as they were legally 
under to the present pursuers; and with these findings 
adheres to the Interlocutor, so far as it repels the pre- 
liminary defences to the competent^ of the action, and that 
the conclusions of the petition are not warranted by the 
averments, and on the merits of the case, so far as the same 
are brought out under these admissions and the documents 
in process, finds that the obligation undertaken by the 
defenders under their letter of lOth Atigust, 1859, was a 
legal obligation, which may competently be enforced 
against them in a court of law, providing the party under- 
taking it remains solvent, and tiiat implement is demanded 
while he still continues to be. Finds, however, that as no 
transference of the bills of lading of the saltpetre in question 
in favour of the pursuers had taken place, and no delivery 
of the same, or any portion theieof, had been made to them, 
but were under the control of the defenders, ^he pursuers 
were clothed only with a personal right, juM ad rem, to en- 
force the obligation which had been previously undertaken 
by the defenders, but they have no jut in re, or real right 
on the saltpetre, which entities them to claim the same or 
any poition thereof, or to have it sold judiciously, so as 
thereby to give them a preference over the defenders* other 
creditors : Finds, therefore, that it is ante omnia essential to 
the right decision of the case that the factn regarding the 
defenders' embarrassments or insolvency should be fully 
ascertained either by proof or admission, in order that it 
may be seen whether tlte question with the pursuers is with 
the defenders while still solvent, and able to disehmrge all 
their obligations, or substantially with their credilora after 
insolvency, whose interest they are not entitled to disregard ; 
and with these findings and explanations, adherea to the 
Interlocutor brought under review, and dismisses the 
appeal. 

In tenns of this Interlocutor, a minute was given 
by the defenders, in which it was arerred — 1. In 
October, 1860, the defenders, being nnable to pay 
their bills then falling dne, stopped payment and 
from doing farther business. They intimated this 
to their creditors, and proposed to them the follow- 
ing arrangement for the. liquidation of their debts, 
viz.: — That time should be given by all > who had 
claims, to enable their Calcutta house to realize 
carefully and Judiciously the large stocks then on 
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hand, and with that view that their cnrrent engage- 
ments shonld be renewed as they matured, and so as 
to become payable on 2l8t April, 1861 ; and that 
in the interral all remittances that might be received 
by them from Galcntta should be lodged with their 
bankers for account of the creditors generally. .This 
was agreed to by the creditors, and the bills falling 
due after that date were renewed, and the renewals 
made payable as on 21st April, 1861. 

2. In the beginning of April, 1861, the defenders 
found that it would be out of their power to meet 
the bills due on the 21st of that month, and that the 
remittances receired would not enable them to pay 
more than 4s per pound upon the amount of their 
liabilities. They in consequence convened a meet- 
ing of thdr principal creditors, at which it was 
arranged and agreed to, that the defenders should 
pay 4s per pound on the amount of their debts, as 
on the 20th April, 1861 — ^that they should grant 
biUs for 6s per pound .upon the amount of their 
debts, at six months from 15th April, 1861, but 
that these bills should be liquidated as remittances 
came from Calcutta, all such remittances being 
applied in liquidating these bills pro rata; and that 
bills should be granted for the remaining 10s per 
pound granted accordingly. 

8* This arrangement was agreed to by the credi- 
tors, on the distinct understanding and promise, on 
the defenders' part, that no preference would be 
g^nted one creditor over another. In particular, 
that the remittance of saltpetre forming the sul^ect 
matter of this process, should not be paid over to 
the pursuers, but should be held for the general be- 
hoof of the creditors, and that, if necessary, to pre- 
Tent the pursuers obtaining the remittance, that the 
defenders* estates should be sequestrated. 

4. Although the defenders are not yet in a posi- 
tion to state exactly how their affairs will turn out, 
they are quite satisfied that their assets will not yield 
nearly sufficient for, and that they will be unable to 
pay, their debts in full; and they aver that they are 
presently in insolyent circumstances. 

To this minute answers were given, in which it 
was stated — 1. The statement that the defenders 
stopped payment in October, 1860, is not correct. 
On 20th October, 1860, the defenders wrote letters 
to their principal creditors, marked '< private/' and 
among others to the pursuers, stating that the long- 
continued depression in the market had brought 
their affairs into a position of considerable embar- 
rassment, but, at same time, their Calcutta friends, 
knowing fully the condition and extent of their assets 
by the mtiil just arrived, speak with the utmost 
confidence as to these, when realized, being amply 
sufficient for all claims ; and they conclude that, by 
the*21st of April, a large portion of the stocks will 
have been realized; and if they cannot then pay off 
all their liabilities, they will, at all events, be able to 
reduce them to a large extent. The letter sent to 
the pursuers is herewith produced. It is verbatim 
the same as those sent to other creditors. 

2. It is admitted that, in April last, the de- 
fenders paid 4s in the pound to their creditors to 
account of their debts, and got their bills continued 



over for a farther period. The petitioners did not 
receive any payment whatever to account, so that 
the other creditors of the defenders were, to the 
extent of 4s in the pound, paid in preference to the 
petitioners. Any meeting of creditors referred to 
in this article was a private meeting of a small 
number of the defenders' creditors ; but there was 
no general meeting called, and no statement of 
affairs submitted, and no act of insolvency. The 
alleged meeting and arrangement with their princi- 
pal creditors was subsequent to this action being 
raised. 

3. The arrangement and understanding here 
stated, if it was entered into, was subsequent to this 
action being raised, and was not with the knowledge 
or sanction of the petitioners ; and no promise or 
statement regarding the saltpetre in question can 
affect this action. 

4. This statement is not admitted; and if ad« 
mitted, does not amount to insolvency, either past 
or future. 

Parties' procurators were again heard, when the 
Sheriff-Substitute pronounced the following Inter- 
locutor, which has been acquiesced in : — 

Haviog heard parties* procurators, and made aTizandam 
with the eause: Finds that on 10th August, 1858, the 
defenders, being then solvent, oontracted to deal with the 
pursuers on the terms stated in said defenders*letter of that 
date, No. SI ; Finds that under said oontraot the pursuers 
agreed to purchase such goods as the defenders might order 
from time to time, to be consigned to the said defenders' 
house in Calcutta, and the defenders sgreed to grant accep- 
tances to the pursuers for the amount of the iuToices, to be 
retired within dght months from the date of each transae* 
tion, and to paj the pursuers a eommission of 8 per oent. for 
purehaidng, &c., and iSuther, to eause their Calcutta house 
to remit the proceeds of the goods spedally to them, (the 
defenders}, ** the same to be applied by us" (the defenders) 
*' specially to retire your " (the pursuers) " drafts aforesaid;** 
Finds that the contract still farther bears that the goods are 
**sul(ieot to a AiU and complete lien to the pursuers untU 
*' drsfls against the same are duly paid ;" Finds that certain 
shipments or consignments were made under the above 
contract, and in particular the defenders' Calcutta house by 
their letter of date, April, a6th, I860, No. 3/3, acknowledge 
that they have received a consignment by the ship ** F. C. 
Clarke,** and intimate to th^ pursuers that they will as usual 
remit the proceeds to the defenders '* to be by them specially 
"applied in terms of their letter of 10th August, 18d8;" 
Finds that in the month of October, 1860, the defenders, 
finding themselves unable to meet their existing obligationa 
addressed to their creditors a letter of which No. 14 is a copy, 
requesting a renewal of currrent engagements as ihej 
matured till the Slat of April following, and undertaking 
that in the interval all the remittances that came to hand 
from their Calcutta house would be lodged in bank to account 
of all haviog claims ; Finds that the creditors acceded to 
this request, and the defenders continued to carry on their 
business as merchants ; finds that after this, and on the 7 th 
December, 1860, the defenders intimated to the pursuers by 
their letter of that date. No. 2/3, that they had received in- 
timation from their Calcutta house of the shipment of a 
quantity of saltpetre, of the value of X1694 19s Id and that 
they were instructed by their said house to note that of that 
the sum of £5&0 was proceeds of shipments by the ** F. C. 
Clarke," " to be appropriated towards the liquidation of 
*' draft or drafts accepted by you (the defenders) against 
** same in terms of jour letter of 10th August, 1858 " to the 
pursuers ; and the defenders state accordingly to the 
pursuers >— " When the saltpetre referred to is to hand and 
** value realised, this payment as instructed shall have our 
" fiedthful attention ; " Finds that some weeks after the date 
of said letter the saltpetre arrived at London, and has since 
been sold by the dtfenden pendente Ute and of consent of 
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the pnraaera, £550 of the proeeedi being consigned in 
bank to await the isaae of this ease, in terms of the Joint 
Minnie No. 8; finds that the defenders set forth in the 
record that the state of insoWenoy in which they aver they 
found themselves in October, 1800, still continned at the date 
of the arrival of the saltpetre, and continues at the present 
date, and that they are only able to carry on in eonseqaence 
of their principal creditors having agreed in April last to 
receive a payment of 4s per ponnd on the amount of their 
debia, and bills for the remainder, to be psid by instalments 
as remittanoes came from Calcutta ; finds that the defenders 
Iftewise aver that this arrangement was agreed to on the 
understanding and promise that no preference would be 
granted to one creditor over another, and that in particular 
the remittance of saltpetre, forming the subject matter of 
this process, should not be paid over to the pursuers, but 
should be held for the general behoof of the creditors ; Finds, 
however, that it is not averred that the pursuers was parties 
in this arrangement; Finds that although the pursuers do 
not admit in the dosed record that the defenders were ab- 
solutely insolvent, they do not deny that said defenders 
found it necessaxy to ask for time, which they got, and that 
they were not otherwise able to meet their obligations; 
finds that, as explained by Professor Bell, (Com. vol. 8nd 
page, 162. )> insolvency comprehends "simple insolvency" 
and *' notorious insolvency " more commonly caUed bank- 
mptej, and a party falls under the first division, and " is in> 
"solvent when the engagements which he is unable to 
" answer are so numerous, or so great in amount, that he 
" cannot proceed without the aid of some general arrange- 
" ment with his creditors, some indulgence given in point of 
" time, some consent that his payments shall be taken in 
" small portions ; and it does not follow that he is not in- 
" solvent because in the end his afbirs may come round, 
" and he may ultimately have a surplus in winding them up ;" 
Finds, therefore, upon the admitted facts of the case, that 
the defenders are in the legal sense of the word insolvent, and 
have been so since October, 1860 ; and the question really at 
issue is, whether such insolvency affords a good defence to 
the defenders in their declinature to apply specially the 
proceeds of the pursuers' shipment, being saltpetre of the 
value of £550, now converted into cash, to retire the pursuers' 
drafts for the amount^ in terms of the special contract to that 
effect, which would have been admittedly binding on the 
defenders had Uiey remained solvent ; Finds, in point of law, 
that simple insolvency which has not induced the insolvent 
eederefoix), or to stop payment altogether, and notwithstand- 
ing the existence of which he is still enabled to carry on his 
trade as a merchant, does not liberate him from fulfilling 
speeifie obligations relating to said trade undertaken by him 
when solvent, and which he is still in a position to fulfil 
notwithstandiiDg his insolvency ; Therefore, and under re- 
ference to the annexed note, repels the defences upon the 
merits ; But in respeet that the saltpetre referred to, in 
the original petition, has already been sold of mutual eon- 
sent ; Finds it no longer necessary to pronounce the order 
craved for Uie sale thereof and the depositing of the Bills of 
Lading; but appoints the £550, being the proceeds of said 
saltpetre, realized out of the proceeds of said pursuers' 
shipment, to be applied forthwith in retiring said pursuers' 
aeceptance to the defenders for that amount; Hnds the 
defenders also liable in expenses, allows an account thereof 
to be given in, and remits the same to the auditor to tax and 
report, and decerns. 

Horm. — ^The first observation to be made in the defence 
pleaded by the defenders is, that it is one which more concerns 
their other creditors than the defenders themselves, they 
having apparently little or no interest to maintain it^ But 
on the merits of the defence itself, it must not be overlooked 
at the outset, that the defenders sre still carrying on bun- 
ness aa merchants, and that with the exception of their 
having obtained time from some of their creditor!* to meet 
certain liabilities, there is no other change in their obligations 
as traders. Now as long as a party is carrying on business, 
any deed done in the ordinary course of that business, 
the more especinlly if it be in express implement of a prior 
undertaking, is valid in itself, and is not reducible either at 
oommon law or by foice of statute. In order to attain the 
position ot equality, in which it is within the power of 
creditors to place themselves, two things are necessary, 1st, 



such diligenoe must be used as is entitled to sr paripmtu 
preference with that against which the remedy is to be pro- 
vided, and Snd, the debtor must be made bankrupt within 
six^ di^s of the using of the diligence. But it is not every 
deed done within the sixty days prior to bankrupti^ that is 
liable to challenge.. Payments in cash of debts past due, 
transactions in the ordinary course of tnuie, and transfer- 
ences for a consideration given at the time, are not struck 
at either under the Statute 1606, cap. 5, or at common law. 
In the present instance, however, the defenders havo not 
been made bankrupt^ and no question has yet arisen as to 
the- rights which might emerge in the person of their 
creditors or trustee if they were put under sequestration. 
It is true that fh)m the moment of insolvency a debtor, even 
although he be permitted to continue his trade with the inten- 
tion of making gain for his creditors and himself^ is bound 
to act simply, as the fUffotiorum gettor of his creditors, and 
is no longer entitled to regard his funds as his own, which 
he may secretly set apart for his own use, or give away as 
caprice or affection may dictate. In furtherance of this 
principle it was enacted by the Statute 1681, cap. 18, that all 
conveyances mode to any conjunct or confident person 
without true, just, and necessary causes should, if done after 
the existence of lawful debts, be null when challenged by the 
creditors injured. But even under this statute it ia quite 
settled that a proper legal obligation undertaken during 
Holvenoy to grant a conveyanee ia "a necessary csnse '* which 
frees the deed from challenge. J fortiori then, if the 
fulfilmoit of a prior obligation by an insolvent trader who is 
still carrying on business esnnot be challenged by his othtr 
creditors, the trader himself can have no right or title to 
refuse implement of such obligation. The state of matters 
as between the pursuers and defenders is just this, — that the 
pursuers interposed their credit as purchasers of goods for 
the defenders on the stipulation that the proceeds of those 
goods to the amount of the invoice price should not be 
allowed to mingle with the defenders' general iunds, but 
should be specially handed over to the pursuers to relieye 
them of the liabilities undertaken by them for the defenders. 
It is of no moment whether these specially appropriated 
proceeds are represented by a sum of money or by a quantity 
of saltpetre. In either case, the proceeds ex eaniraetU 
belong to the pursuers, and come into the hands of the 
defenders only as trustees for them. In these circumstances 
why should the mere insolvency of the defenders entitle 
them to retain what they would admittedly have no right to if 
they were solvent? We are not here in a question of a 
challenge or demand at the instance of any third party who 
may consider himself interested, and it is no valid plea trom, 
the defenders' mouth that by keeping their oontraet with the 
pursuers they will have less to pay to their creditors. Itis no 
preference to a creditor to pay after insolvency a debt past 
due end contracted for during solvency. Whatever arrange- 
ment the defenders may have made with their other 
creditors no*arrangement was ever made with the pursuers 
that they were to waive any rights that they possessed as 
embodied in the contract No. 2/1, and the defenders them- 
selves seem to have been so satisfied of this that six or seven 
weeks after they had announced their inability to go on 
without getting time, they intimated to the pursuers by 
their letter No 2/d, that as soon as the saltpetre arrived, their 
obligation to appropriate £550 worth of it towardis the 
liquidation of the pursuers' draft would have their " feithful 
attention," so that their present declinature is an after- 
thought. Whether a sequestration following on the p re s e nt 
decree would in any respect alter the state of matters it ia 
unnecessary to enquire. There has been no sequestration, 
the defenders are in possession of the specially approprialed 
proceeds of the goods purchased by the pursuers, and to 
hold these proceeds as a portion of the genersl ftanda 
belonging to the defenders retainable by them at their own 
pleasure, would be a direct violation of the contract under 
which said defenders obtained them. Insolvency has not 
per ie any effect in liberating the insolvent from his lawful 
engagements, and as no one is here objecting to the ftilfll- 
ment of the obligation- but the insolvents themselves, tha 
oliljection cannot be entertained. 
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SHERIFF COCBT BEFOBTS. 



Adultery— H«ld no bar to an aotion of 

damasw for adulteiy that subsequent 

to leaoing proof the purBuer had allowed 

his wife to live in fiunily, 4. 

AdTooate, Lord— What is a proper oon- 

eurrsnoe by Lord-AdTOoat& 110. 
Aliment. See Batemity— Husband and 

wife. 
AppeaL See Erpwnse^ tazation of— Se- 
questration. 
Act of Sederunt. See Enenses— Appeal. 
Action. Supplementaiy — CSrcumstanoesin 
whion held tibuat a supplementaiy action 
was not contradiotoxy to the original 
acting 14. 
Agent and Principal. See Jettison. 
Agreement— Proof allowed whether cer- 
tain words, er /wd, interiined in an 
agreement, were so baore signature, 40. 
Abatement cf Price. See Sale. 
Accounts, Law A0Bnt*s. See Prescription. 
Arrestment. See Interest— Police— Insol- 

yent. 
Assignment— An account well assigned 
by an order written on a penny stamp. 
73. See receipt. 
Bankruptcy — 
An ordiiuuy action against a trustee on 
a bnokrupt estate, for medicines and 
medical attendance, incompetent, (1) 
when the trustee has not so conducted 
himself as to rrader the claim nuga- 
tory, (2) or to make himself person- 
ally liable, or (8) where the pursuer 
has already lodged a claim in the 
sequestration, 1. 
A trustee preferred to a law agent in 
a oompetition for a fond whteh had 
been made available by the serrices 
of the law agent. 51. 
A bankrupt paid a debt under fear of 
imprisonment: on his dischaige, held 
in an action, that the payment was a 
preference^ and decree given against 
the creditcM', 61.' 
Bastaid- No jurisdiction in SheriiF to 
entertain an action by a putative fether 
of a bastard to deprive the mother of 
the child's custody, on the allegation of 
her marriage to another person, 78. 
Bill of Exchange— 

A draft bill of exchange was endorsed 
before acceptance, and was refused 
on presentation, on the allegation 
that the drawer's account had been 
previously paid^ and proof of this 
defence ulowed by writ or oath of 
the indorsee and ndder, or of the 
cedent, ^ 
A bill accepted for value and retired by 
acceptor, who alleged he was a credi- 
tor, though fomuJly a debtor: but 
as no writ was produced to this effecL 
and the bankrupt could not be allowed 
to swear, the acceptor's daim in bank- 
ruptcy disallowed, 49. 
Condonation. See Adnlteiy. 
Carrier — 
Goods fraudulently ordered and de- 
livered to a railway company for 
deliveiy, were deliveied to a penon 



not the one to whom they were 
addressed, and the company held 
liable In their ralne, 6. 

A public earrier liable for damage to 
goods consigned, without special 
contract, to be eotkyejed beyond 
this Une, 64. 

A carrier liable for delay in deUyeiy, 
though there was no privi^ of con- 
tract, 64. 
Otstiohonomm — 

Circumstances in which cssiio honorum 
refused, 68. 

When an Interlocutor has been pro- 
nounced ref^ng etsno i* koedailm^ 
it is incompetent for a creditor to 
make any motion in the process 
until the debtor has reylyed it, 
either by a petition or a motion, 97. 

Collision— When there are equal faults 
on both sides, no damages are due to 
either party, 53. 

Clerk of Supply— The clerk of supply 
bound to rnrnish parochial botfds 
with copies of their particular part 
of the lunation roll gratis, 67. 

Compensation. See Damages. 

Commissary Clerk— On payment of In- 
spection fees, parties entitled to make 
copies without farther payment, 135 

Contract— A contract to pay £2 per 
cent per week on the prices of certain 
machinery failing to be deliyered by 
a time specified, held to be pactional 
and not penal. 98. See Construction. 

Construction- Adausein a contract in 
these terms— to supply ** all his cure 
'*of white herrings to be prepared 
^ for the brand, and to be presented 
" to the officer for branding, with the 
<* exception of 100 barrels to be re- 
**tained.for his own use," held to 
mean all the herrings he did actually 
cure, but not all the herrings caught, 
117. 

Defectiye Ooods not timeously rdected 
—party ordering held liable, 188 
Insolvency does not liberate ftom 
special contracts, 140 

Delivery. See Sale— Carrier. 

Damages. See Sale— Adultery. 
Damages awarded for an accident at 

a level crossing of a railway, 108. 
Circumstances in which damages 
awarded against a master for injur- 
ies sustained by a servant in the 
master's employment, 112. 

Defamation— One of a number of per- 
sons libelled in a newspaper, held 
entitled to sue for his individnal 
damage, 106. 

Discharge — A report by the trustee 
on a sequestrated estate, as a prelimi- 
nary to an application fpr the bank- 
rupt's discharge, when uhfayourable, 
is not probaHo jMvbaia of the facts 
alleged, 110. 

Domidl. See If aster and Servant 

Draft See Bill of Exchange— Assign- 
ment 



Expenses— Taxation of expenses still 
regulated by Act of Sederunt, lOth 
Jidy, 1889, 7. 

Evidence. See Sale. 

Executor qna Factor— It Is competent 
to have a person appointed executor 

£ia factor to minors, on petition to 
e Commissary, 21. 
Executor-Creditor— An executor credi- 
tor who had recovered Arom the es- 
tate more than covered his debt, was 
held a trustee, qmoad the excess, and 
as such not entitled to recoyer profes- 
sional charges incurred thereon, 8^ 

Forwm Competent, See Jurisdiction. 

Funeral Expenses. See Bankruptcy. 

Fraud. See Carrier— Sale. 

General Ayerage. See Jetff son^ 

Husband and Wife— Actions of aliment^ 
the wife against the husband, are 
competent in the SheriiF Court, 19. 

Hjrpothec. See Sequestration. 

Heir of Provision. See Testing. 

Insurance— A yessel ordered to be In- 
sured was sub-committed to others, 
which sub-policy was assigned and 
intimated, held that as between the 
actual insurers and the original in- 
sured there was no concourse of debit 
and credit, 8. 

Instalments. See Small Debt Decreet. 

Interest— Arrestments were used In the 
hands of a party owing an open 
account— the money was lodged in 
bank, and intimation made to the 
common debtor— held In a question 
between the common debtor and hia 
debtor, that bank interest and not 
legal interest was due, 72. 
Interdict— Interdict granted against 
preaching in a pubfic thoroughfare^ 
74. 
Insolvent— 
An insolvent granted a disposition In 
fayour of two creditors, on .con- 
dition of their paying the other 
creditors a composition; an omit- 
ted creditor raised an action against 
the disponees, held the actfon bad, 
and dismissed, 92. 
An insolvent granted an Informal 
trust deed, which was acted on by 
one of the creditors, an arrestment 
was used in the acting trustee's 
hands and a purchaser from him, 
but held that as the deed was un- 
reduced, the trustee or purchaser 
was not liable to the anrester, 96. 
Jettison— Circumstances In which ship- 
ping agents held liable for sums re- 
ceived for goods Jettisoned, though 
acting as agents only, 28. 
Jurisdiction- A shipmaster sued ^his 
owners for wages before the Sheriff 
Court, but as one of the owners was 
in an {another jurisdiction, though 
the question was properly maritime, 
held that the Sheriff Court was not 
the competent form, 107. See Master 
and Serrant— Bastard. 



INDEX. 



Kifk Seifioii. See Title to Bae. 
Landlord and Tenant- 
Trees and plants for sale held more- 
able, and the propertj of the ten- 
ant; bnt erections attached to the 
soil held heritable, and the property 
of the landlord, 24. 
A tenant ref osing to grant a letter of 
remorinff fonnd liable in the ex- 
penses or an action of remoring, 4A. 
A cautioner paying rent acqnins a 
right of hypothec withont assignsr 
tion,66. 
Lease, adoption of. See Sequestration. 
Libel, Newspaper— In an action fbr 
libel against a newspaper no damages 
found due, but solatium awarded, 86. 
Lotrn OotUraeUu. See Vaster and fiSer- 

Tant. 
Lanatie— < 

A parochial board once treating a 
panper as insane, the burden of 
proTing his recorery lies on the 
board, 1& 
A panper lunatic need not, in the 
first instance, proceed against the 
parish where he is found destitute, 
but may go against the parish or 
his settlement, J 8. 

Master and Senrant— A contract of ser- 
vice was entered into in one county, 
held competent to enforce itin another 
where theserrant had gone to reside, 
SO. See Damage. 

Messenger-at-Arms— A messenger-at- 
anns cannot execute delireraAccs, 
On a petition for suspension and lib- 
eration, under 16 and 17 Tic, c 80, 
29. 

Medical Fees. See Registration Acts. 

Mi sr epres e ntation. See Sale. 

Mora. See Sale. 

Obligation. See Insurance. 

Pauper— Two sonsfound liable to repeat 
aorances made to their aged mother 
by a parochial board, 4. 

Parliamentary Trains. See Railway. 

Parent and Child— A child held entitled 
to remuneration out of her fathers 
ezecutiy for senrices performed far 
him, 88. 



Padum d$ fMUk lUm^An agreement 
with a ^eriflT'Officer by a procurator, 
to procure business for a per-oentage, 
held to be paeinm UHeiUtm as to pro* 
eess, but good as to conreyancing 
business, 82. 

Pstemity— Circumstances In which held 
that the pnrsiter had failed to proTC 
paternity, 6. 

Penalties— Pactional and Penal. See 

Contract 
PerMmal Otd^ction. See Contract 
Poor Law Act See Lunatic 
Polico— 
The police held liable for the Talue 
of goods placed in their hands for 
the ends of justice, 69. 
Property taken possession of by 
police for the ends of Justice not 
arrestable, 91; 
Preference. See Baakmptcy— Funeral 



Principal and Agent. See Sale. 

Proof. See Paternity. 

Professional Changes. See Executor 

Creditor. 
Principal and Agent^An agent found 

not entitled to commissiou on goods 

sold, 49. 
Prescription— Circumstances In which 

held that, prescription ha not been 

prored ser^, 61. 



Procurator-Fiscal, Burgh— The procu- 
rator-fiscal of a royal burgh held en- 
titled to sue an action in the Sheriff 
Court, pta fiscal, 78. 

Procurator— Procurators In the position 
of Clerks held bound to discharge the 
duty of agents for the poor, 131 

Proclamation Fees. See Session Clerk. 
Proof— A kiriE session minute book held 



\ he probaUo probata 
x>intmont or a sessi< 



Railway- 
Circumstances in which a raUway 
company held not bound to run a 
parlUmentary train OTor part of 
the railway, 83. 
Carrier found liable in damages for 
delay in the transit of goods, though 
occasioned by a «it majort 108. 
Passenger— A trareller lost a train In 
consequence, as alleged, of no in- 
timation hairing been made of a 
6hange of carriages at a Junction- 
circumstances in which action for 
damages and repetition of expenses 
dismissed, 121. 
Reconrention — 
The doctrine of reconrention held 
applicable to separate counties as 
well as to separate Ungdoms, 52, 71. 
Receipt Assignment of— A receipt for 
borrowed mon^held not anegotiable 
document and not transferable by in- 
dorsation, 60. 
Repetition. See Bankruptcy. 
Retention. See Insurance. 
Restitution. See Action supplementary. 
Ref^tration of Births, &c.. Act— Under 
Ae Registration Act a medical man is 
not entitled to a fee for certificate of 
a patients death, 82. 
Removing. See Landlord and Tenant 
Relevancy. See Defamation. 
Reparation — 
Damages awarded for Injuries sus- 
tained from a vicious cow, 114. 
Sale— 
A factor disclosing his principal held 
not liable in damages for failure 
timeonsly to deliver; bnt principal 
fonnd liable, though averring an 
Impediment known to the pur- 
chaser 1 
Goods ordered as for another, but 
treated by the sellers as those of 
the party who had ordered them, 
action for the price against the 

Earty for whom the goods said to 
ave been ordered, dismissed, 14 

Circumstances in which held that 
there was no waminty, or mis- 
represenution, 2L 

The rule of law in Scotland is, on 
failure timeonsly to deliver, the 
sellers are liable in the average 
profits which could have been re- 
alised had delivery been made 
within 8 or 9 days of the time 
stipulated, 28. 

FflJse diamonds bought and sold as 
genuine, sale held void — caMot 
emptor held not to apply— mora 
repelled, challenge having been 
made as soon as diamonds found to 
be false, 30. 

An abatement of the invoiced price 
of goods saturated with water, 
allowed, 47. 

Goods obtained on a false represen- 
tation, held such a tortious con- 
version as amounted to theft and 
gave the dealer a right to reclaim 
them from a third party, 96. 
Sale Note. See Warranty. 



Sequestration-— 

Held incompetent to make a new 
claim when old claim has once been 
voted on, 60. 

Claim In a sequestration held bad« 
where vouchers borrowed from an 
onerous holder for the purpose of 
voting, 60. 

Circumstancea In which held that a 
trustee had not adopted a lease, 122. 

Personal objection to a candidate for 
the ofllce of trustee sustained, 181. 

When a small'debt decreet has been 
taken for rent and diligence done 
on It it is Incompetent to seques- 
trate for the same rent^ 136 
Service. See Heir of Provision. 
Session Clerk — 

Circumstances In which a session 
derk held entitled to retain aa his 
emoluments, the fees of proclam- 
ations of banns, and a proportion 
of the fines under certain customary 
deductions, 128. 
Sequestration— 

A trustee held possession of a bank- 
rupt's house firom I6th to 28th May, 
held that he had adopted tenant's 
lease, and that hypothec prefer- 
able to trustee, 14. 
Sheriff Officer. See Messenger at Arms. 
Stamps— 

A party founding on an unstamped 
document, held bound In the first 
Instance to get It stamped, 40. 
Small Debt Decreet— 

The forfeiture of the privilege of pay- 
ment by instalments if one Instal- 
ment runs Into another unpaid, 
means that two instalments must 
be due and exigible, 44. 
Title to Sue— 

A kirk session, adding the names of 
the members, are entitled to sue, 
128. 
Trade Mark— 

Circumstances in which the use of a 

colorable Imitation of a well 

known trademark interdicted, 119. 

Theft See Sale. 

Trees and Plants. See Landlord and 

Tenant 
Trustee. See Executor-Creditor — 
Bankruptcy. 

Law agent of bankmpt not eligible 
for the office of trustee, 48. 

With a protecting clause a trustee is 
not liable for the acts of his co- 
trustees, 68. 

See personal objection— Sequestn- 
tion. 
Usage. See Contract 
Yesting— 

A disposition conveyed to the dis- 
ponee and his wife In liferent for 
their liferent use allenarly, and to 
a daughter and two sons named, 
and to any child or children 
that might be pro-created, equaUy 
among them if they survived 
miO<»w or enUand Into marriage, 
and failing any before minority 
or marriage, to the survivors — 
Infeftment followed — the elder 
son died during minority, un- 
married,— held that the son could 
take up his brother's share as heir 
of provision in special, to the ex- 
clusion of the children bom subse- 
quent to the conveyance, 97. 
Warranty->Held not competent to prove 

verbal representation, when a sala 

note sent with goods, the note being 

held as the contract between thd 

parties, 68. 
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90m Jaxuabt, IMO. 

BEOOND DIVISION. 

John Bbajd v. Mrs E. G. Ealstov ob Waovkvu 

Sntailr— Hebi male— Dettiiiation. 

MttB Cathxrxnb BALnoir sacoeeded on the death of 
her &ther to the estate of EQrigg, in the oounty of 
Stirling. She and her haahand, John Braid BakUm, 
executed an entail of the landa in which the destina- 
tion was ^* to and in favonr of Bohert William Braid, 
now Bohert William Braid Balaton, my eldest son, 
and his heirs male lawfitUy begotten^ and the heirs of 
their hodies whomsoever; whom iluling to the etdest 
daughter in life at the time d the death of the said 
Bohert William Braid Balston, and the heirs of her hodj 
lawfully hegotten ; whom fiuling to John Hope Braid, 
now John Hope Braid Balston, my youngest ion, and 
his hein male lawfully hegotten, and the heizs of their 
hodies whomsosTer; whom failing to the eldest daughter 
in life at the time of the aaid John Hope Braid Balston, 
and the heirs of her hody lawfully hegotten;** whom 
failing to Mrs Balston*s daughters in order, and to the 
heizs male of each and tbor heun whomsoeyer, whom 
failing to her eldest daughter and her heirs, whom all 
fittling the ** nearest heirs and disponees " of the entailer. 
The deed reserred Mr Bakton's rights, secured an 
annuity to Mrs Balston, and was judicially ratified hy 
her. B. W. B. Balston died without iaaue on 8d June, 
1858. His fkther, mother, J. H. B. Balston, his brother, 
and three sistera, predeeessed him without israe. Two 
Bisters named in the deed sunriYed him, the eldest of 
whom was the respondent. Mrs Waddell presented a 
petition to the Sheriff of Chancery for senrice " as nearest 
heir in general of tailzie and proTision *' to B. W. B. 
Balston. John Braid presented a competing petition 
for serrice ss ^^ nearest lawful heir male of tailsie and 
proyision in general " under the entaiL John Braid waa 
the son of Alexander Braid, a younger brother of John 
B. Balston, Mrs Balston's husband, and was thus cousin 
german to the insUtute, and his nearest lawful heir male 
generaL The advocator contended that the words in 
the destination, ^^his (Bobert's) heirs male lawAxlly 
begotten," meant heirs male general, and, if so, he was 
entitled to be aerred. Mrs WaddeU, on the contrary, 
maintained that all the prior substitutionB haying failed, 
and the words ** heirs male lawfully begotten,*' iniportiDg 
heizs male lawf uUy begotten by her brother Bohert, the 



adyoeator did not oome under that deaoriptioii, and if 
so, she wss entitled to be serred. The Sheriff of Chan- 
cery held, that the worda of the destination ^'to Bohert 
W. B., now W. B. Balston, my eldest son, and hia heizs 
male lawfully begotten,** the substitution to **his heizi 
male lawfully b^[otten,** importa that such hdr-msle 
must have been ^'lawfully begotten** by him (Bohert). 
Mrs Waddell waa thereafter aeryed, and the prayer of 
the petition of John Braid waa refiosed. He then pi«- 
sented a note of advocation, of which the Loid Ordinazy 
made avixandum to the Second Diyisio&, in terms of 16 
and 17 Vict, c. 80. 

Lord Wood delivered the judgment of the Court, 
affirmed that of the Sheriff of Chancery. 



25th JiJfUABT, 1860. 

FIBST DIYISION. 

M. P., Eabl or WxMTSs, &o. v. Saxxtxl Gjukax, te, 
Jamss Machklat, Claimant. 

Husband and WiSd-^Turpis caufo— Bill of Exohaoge. 

James Grahaiz, horse-dealer in GhMgow, waa divorced 
from hia wife, a daughter of Samuel Graham, now 
deceased, in 1847, and in 1848 had taken her back on an 
alleged promise by Mr Graham to give him £8000. 
There was no re-marriage of the parties. Mackinlay 
averred that he had never received the £8000, and that 
after preaeing Graham for the fulfilment of his promise, 
he could only obtain the expenses and aliment which he had 
expended in and during thedivorce, with a sum of £802 due 
to him in cash, and Graham did at last grant Mackinlay a 
bill for £950. Mackinlay was a claimant in the M. P. 
for this sum, but he was opposed by the other claimants, 
who alleged that the bill had been granted without value; 
and this was referred to his oath. In hia oath Mac- 
kinlay swore to the facts of the cause of granting already 
stated. The Lord Ordinary (ArdmiUan) r^ected the 
claim, except to the extent of £802. The grounda of 
his judgment were, that Mackinlay's statement was im- 
probable and incredible— that if true, it was extrinsic, 
and as given in consideration of future illicit co-habita- 
tion, was yM— Hamilton v. De Gares^ 26th June, 1765, 
M. 9471; Johnstone v. M^Kensde^ Executors^ 4th Dec, 
1885, 14 S. & D. 106; Chithf on Contracts^ 557; BMn^ 
sonr. Cox^ 9 Mod. 268; Friend^ ^.,2 Car. and P. 
585. 

a 



COUBT OF SESSION BEPOBTa 



MftclrinUy reclaimed, argiuBg that the depofiition 
afBffmatiye; but the Court adhered. 



defienoe, and to the abore extent and effect, finding, 
declaring, and decerning in terms of the fint declaratory 
conclnflkm of the liheL** 



27th Januabt, 1860. 

SECOND DIVISION. 

LrspKOTOB OF CiTT Pabish q» Glasgow v, Thb Cltdb 
Navigation Trustees. 

Poor Law Act— 8 & 9 Yict, c. 88-- Poor Aasonnent— 

Public Tnuts. 

Ths defenders are statutory tmstees for the purpose of 
maintaining and improving the harbour of Glasgow and 
the navigation of the Clyde, and are authorised by their 
Acts to levy rates and dues from the shipping usmg the 
port. The poor assessment of the City Parish is imposed, 
one-half on owners, and the other half on occupants of 
lands and heritages, according to the valuation roll. 
The trustees had for some years been assessed for the 
poor in respect of lands and heritages. But on the 
ground that they were not liable for any local taxation, 
the pursuer raised this action of declarator, to have it 
found and declared that they were liable. In support of 
their action the pursuers pleaded inter alia — (1) The 
property belonging to the defenders being lands and 
heritages in the service of the Poor Law Act, was assess- 
able fbr poor rates; (2) The Acts of Parliament, under 
which the defenders held the property, having made 
special provision for the payment of ordinary charges of 
iSae Trust, of which payment of poor rates was one, the 
defenders wero bound to make payment of poor's rates ; 
and (8) The class of persons who derived benefit from 
the defenders' undertaking being different from the class 
assessed for poor rates in the City of Glasgow, and the 
area of the undertaking not being confined to that parish, 
but extending over a much larger district, the defenders 
were liable for poor rates in the said City of Glasgow. 
In defence, the defenders pleaded, any property vested 
in them as trustees for public purposes, and the revenues 
derived therefrom, and from the Trust under their 
management, having been all appropriated by statute 
to specific purposes, among which the payment of poor 
rates was not included, the defenders were entitled to 
absolvitor. On 2d February, 1858, the Lord Ordinary 
(Benholm) sustained the defences. The pursuers re- 
claimed. The case was debated in January and February, 
1859, but it was ordered to be again debated before the 
whole Court on the general question raised by the Lord 
Ordinary's Interlocutor. The case having been argued 
in presence of the whole Court, the great majority of the 
Judges concurred in the opinion returned by Lord Deas 
and others, which embodied the following suggested 
LiterlocutoT which was adopted by the Court: — "We 
think, (says Lord Deas and the Judges who signed the 
opinion) therefore, that an Literlocutor should be pro- 
nounced, recalling the Interlocutor of the Lord Ordinary, 
and finding that the defenders are owners and occupants, 
in terms of the Poor Law Amendment Act, of lands and 
heritages, in respect of which they are liable to be 
ssBCssed under the said Act, according to the annual 
value thereof, as the same may be ascertained in terms of 
the Act; and therefore repelling the plea in law stated in 



27th Januabt, 1860. 

SECOND DIVISION. 

Edward Sotclaih v, N. A. Staples and the Gabpel 
Hematitb Compaht asd the Secbbtabt of tbe 

COMPANT. 

Joint-Stock Company— Adjudication — ^Arrestment. 

This was an action of acQudication, the subject of which 
was certain shares of the Garpel Hematite Joint-Stock 
Company (Limited) belonging to Staples. 

The question raised, was whether the diligence of 
adjudication was the proper diligence against the shares 
of joint-stock companies. The defenders maintained 
that it was not, and pleaded on this point, that the shares 
sought to be adjudged, being moveable and subject to 
attachment by arrestment and forthcoming, diligence by 
way of adjudication was inept, and the action was there- 
fore incompetent. 

The Act 19 and 20 Vict., c. 47 (The Joint-Stock 
Companies* Act) sec. 15, enacts that shares of the company 
" shall be personal estate, and shall not be of the nature 
of real estate;'' and the articles of association of this 
company provided '* the executors or administrators of a 
deceased shareholder shall be the only persons recognised 
by the company as having any title to his shares." 

The Lord Ordinary (Jerviswoode) found the shares to 
be moveable and attachable by arrestment and forth- 
coming, and that it was incompetent to attach the same 
by adjudication. The pursuer reclaimed, and founded 
on Stair— More'8 Notes, CCXCIX.; Boyal Bank v. 
Fairliolme, 14th February, 1770; M. app. t. abjudica- 
tion. No. 8. 

The defenders cited 5totr, 3, 1, 24; Menziei^ Lectures^ 
2d Ed., pp. 250, 258, the Act 1672, c. 19; Alison v. 
African Co,, 18th March, 1707, M. 707; Strachan v. 
M'DougU, 19th June, 1835, IS Sh. 954; BeWs Prin,, 
sec. 2272; BeXPs Com., 2, 65; Stair, 4, 50, 26. 

The Court adhered. 



28th Jabuabt, 1860. 

FIRST DIVISION. 

James Likdsat v. The London and Nobth- 
Westebn Bailwat Co. 

Arrestment-%7«nM/icftbntr fandandoe catifa— Common 
Carrier — Joint-Stock Company. 

The pursuer raised an action of declarator in 1854 to 
have it found and declared that the defenders, as com- 
mon carriers, were bound to receive and carry his goods, 
tendered to them at their Liverpool station, to Edin- 
burgh, and having refused to do so, they were liable in 
£500 of damages. The defenders are an English com- 
pany, and the pursuer had used arrestment in the hands 
of the Caledonian Railway Company, to found jurisdic- 
tion. The pursuer gave in the following minute, ss 
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ordered hj the Lord Ozdinarj, enameratiog the sabjects 
attftched. 

1. The arreetment naed at the parBoers* instance, to 
fDond jarifldiciion, was laid on in the hands of the 
Caledonian Railway Company. 

2. The defenders, at the date of the arrestment, held, 
in their own names, or through the interrention of in- 
terposed persons, trustees for their behoof stock of the 
Caledonian Bailway Company to a large amount. At 
a meeting of the said company, held in London on 21st 
September last, the defenders voted, in respect of 
£136,000 of stock held by them in said company, that 
stock is moveable proper^, and may be attached by 
arrestment. 

8. Carriages, waggons, or trucks, belonging to the 
defenders were in the premises of the Caledonian Bail- 
way Company at Glasgow and Edinburgh, or one or 
other of these places, or one or other of the several 
stations within Scotland of the said company, and in 
the custody and keeping of that company at the date of 
said arrestment. 

4. At the date of said arrestment, sundry sums of 
money, due to the defenders as their shares of the joint 
traffic of the hues, were in the hands of the Caledonian 
Bailway Company. 

5. The above effects, or one or more of them, were 
attached by arrestment used to found jurisdiction. 

The Lord Ordinary (Neaves) allowed a proof before 
answer of the averments in the minute, and on 12th No- 
vember, 1858, pronounced an Literlocutor, finding that 
the pursuer had failed to prove that funds and effects 
belonging to the defenders had been duly arrested in 
Scotland, jurisdictUmig Jundanda causa^ and dismissed 
the action. The pursuer reclaimed, and the Court 
ordered written papers. In support of their argument, 
the pursuer cited SommervaUs v. Redfeam^ 25th May, 
1812; M, Personal (r Real, App. 8, House of Lords, 1 
Dow. 50; DingwaU v. M'Comhu, 1822; Gordon v. 
Cheyne, 1854; 1 BeWs Com., 284, 6th Ed.; Rigby v. 
FUtcher, 18th June, 1883. 

The defenders referred to MansfM, Ramsay Sf Co,, 
17th June, 1795, No. 2694; Ersk., 3, 6, 14, 1681, c. 18; 
BeWs Com., 2, 13, 74; Campbell v. Faikney, 12th Dec., 
1752; M. 742, 8th Vic, c. 17, sec. 8, 21; BdVs Own., 

2,78. 

The Court thereafter recalled the Interlocutor of the 
Lord Ordinary, found it established that funds and 
effects or moveable means and estate pertaining and 
indebted to the defenders had been duly arrested in Scot- 
land, jurisdictionis fimdanda causa, sustained the juris- 
diction of the Court, and so far decerned. 



3d February, 1860. 

SECOND DIVISION. 

Thoscas Simpson v. Mrs Isabella FtEMiKa. 
Suspension — Bond of Caution — Cautioner. 

This was a suspension of a charge on a bond of caution, 
to which the suspender was a party in a suspension of a 
charge by James Simpson, a solicitor, at the present 
xespondenVs instance. The suspender had been induced 



to sign the bond, (which was in the usual form, partly 
printed, and with blanks for the names of the cautioners,) 
on the >aBBurance that Alexander Stephen would sign 
with him. After signing the blank bond, he had re« 
turned it to James Simpson, who had thereafter forged 
the name of Stephen to it, had it attested and lodged 
with the Bill Chamber Clerk. James Simpson's suspen* 
sion was refused. He thereafter became bankrupt, and 
absconded. Both Stephen and the suspender were 
charged on the bond. But, on the forgery of Stephen's 
name having been discovered, and a suspension presented 
by him, it was passed of consent. In the present 
suspension, the Lord Ordinary (Kinloch) passed the 
Note, on the ground that the suspender had signed the 
bond on the condition that it was also to be signed by 
Stephen, and it never having been so signed, he was not 
liable. The respondent reclaimed. The Court allowed 
a proof to parties, which was led. The cases of Paterson 
V. Bonar, 9th March, 1844; and the Provincial Assur* 
ance Co. v. PringU, 28th January, 1858, were relied on 
by the suspender. 

Lord Wood — "It is the privilege of the charger to 
object to the caution as offered; but he is, I apprehend, 
entitled to rest satisfied with, and to depend upon any 
one of the subscriptions to the bond, without inquiry as 
to the remaining subscriptions, whether in regard to 
sufficiency, or in any other respect. It seems to me, 
that if the principles that were recognised in the cases of 
Bonar and the Provincial Assurance Company are held 
to rule such a case as the one now to be disposed of, it 
would be difficult to discover any ground for not extend* 
ing them to others of a class to which, I think, it would 
be found to be the most dangerous to do so, and to 
which it has never, so far as I am aware, been supposed 
that they apply." 

The other Judges concurred; and the Court altered 
the Interlocutor, and repelled the reasons of suspensidki. 



8th February, 1860. 

FIRST DIVISION. 

BoBEBT Gbat & Co., Advocators, v. David Lawson, 

Bespondent. 

Damages — ^Personal Injury. 

Lawbon was a workman in the advocators' coal pit at 
Eastmuir, in the county of Lanark. He ha^ only 
entered their employment on 26th August, 1856, and the 
same day an explosion of fire-damp took place, by which 
he was severely hurt. The advocators had assisted the 
respondent with various small sums during his illness, 
and had afterwards taken him into their employment at 
a reduced wage. They having refused to make farther 
reparation, the respondent raised an action of damages 
for £100 in the Sheriff Court of Glasgow. The grounds 
of action were carelessness, want of skill, or dereliction 
of duty in the management of the pit, in not attending 
to the ventilation, and in contravention of the 18th and 
19th Vict., c. 108, sec. 4. 

The advocators admitted the injury sustained by th9 
respondent, but denied his statements, and averred that 
he was not in the place in the pit assigned him, and that 
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the ugnrioi were caoBed hy hk culpable and r^cklen 
condact. 

The Sheriff-SaMiiate sustained the defences, and 
found that the adyooators were not liable in reparation. 
On appeal, the Sheriff altered, and £oand the adyocatom 
bad been guilty of earelessncM in the yentilation of the 
pit, and awarded the respondent £40 of damages and 
•zpenses. The case was then adyocated, and the Court 
readied the judgment of the Sheriff; and affirmed that 
of the Sheriff-SubstitKte. 



9lB FcnBUABT, 1860, 

SECOND DIVISION. 

Maimabvt Cbiobton, Adyocator, v, Tbomab Bobb, 

Bespondent. 

Jurisdietion— Citation— Foreigner. 

Thb respondent was a Scotsman by birth, but had 
resided for some time in Manchester. In the course of 
his business he happened to be in Dundee. An action of 
aliment of an illegitimate child was raised against him 
by the adyocator, and while in Dundee he was cited 
personally. It was alleged that the connection had taken 
place in Manchester, and the child had been bom in 
Dundee. After citation he had returned to Manchester, 
and now rended there. It was not admitted that he 
was a domiciled Englishman; and it was not ayerred 
that he was a domiciled Scotsman. 

The Sheriff-Substitute held he bad no jurisdiction, and 
the Sheriff adhered. The case was adyocated, but the 
Court repelled the reasons of adyocation, and remitted 
aimpliciter to the Sheriff. 



11th Fkbhuabt, 1860. 

FIEST DIVISION, 

Mb8 Maboabbt M*6ibbon OB Davidson v, John 

GOBDON DAVlPaON. 

Diyoree — ^Eyidenoe— >/n«pectio corparu. 

This was an action of diyoree — ^the wife against the 
husband. It was alleged in the condescendence that the 
defender had committed adultery with seyeral persons 
named, and among others with a nursery-maid who had 
at one time been in the senrice of the parties. To sup- 
port this ayerroent two witnesses were adduced, who spoke 
of familiaritiee between the defignder and the nursery- 
maid, and of haying seen him frequently in the nursery 
beside her, and on two occasions had seen him on the 
nursery bed while she was there with the children. 
This wss denied by the defender, who adduced the 
nursery-maid to explain how the defender came to be in 
the nursery on the occasion spoken to, and who denied 
that the defender had eyer had connection with her. She 
stated that she' bad submitted to an examination by 
Professor Simpson, and the defender proposed to examine 
the Professor as a witness, as to whether the witness was 
virgo intacta. 

The Sheriff-Commissary reported the question to the 
Lord Ordinary, who reported it to the Court whether 
■neh Afidenoe was competent. 



The defender contended that snob 
potent. It had been allowed more than onoe in Eng« 
land, Fnuer y. BayUy^ February, 18i4; D^foru y. 
Forteaeue^ 1858, referred to by Dr Taylor in his work on 
Medical Jurisprudence, 6th ed., p. 706; and in Scotland 
in the case of Jobwaty 8lst May, ISfSS, 10 a 6M, The 
pursuer bad not taken the^ oljectioD, to it was par$ 
judieia; but she maintained that the eyidenoe should not 
be taken, as the Court could not order a ooQnter-e](anA« 
nation, and was tx parte. 

Lord President*-*' The eyidence is of a noyel cbaractev, 
I am not aware of any precedent ibr its admisBion in thk 
country. The defender's counsel, who stated his ease 
yery clearly, was unable to cite any direct anthorifyi 
but referred us to cases in the English law, in which it 
appears this species of eyidence bad been reoeiyed. He 
referred us also to a passage in Dr Taylor's work, In 
which seyeral cases are mentioned and animadyerted on 
by the author. My opinion is that this kind of eyidence 
is not to be encouraged or introduced for the first time, 
unless the Court cannot help it. It is an unbeooming 
kind of inquiry, which the law is unwillng to resort to 
unless it is absolutely necessary. In this case it certainly 
ought not to be resorted to, because the examination waa 
ex parte — ^the party examined is not a party to the suit, 
and the defender has obtained an adyanta^ by the will 
of the witness, while we haye no means of compelling 
her to grant a like adyantage to the other side." 

The other Judges concurred; motion refused. 



16th Febbuabt, 1860. 
FIRST DIVISION. 

Sib Wiluax Dbummono Stbwabt, BabohxTi abb 
Anothbb, Pursuers, v. Thb Duxb ov Montboob, 
Defender. 



Feu- contract— Tiends — Clause of BeE 

This action was brought to enforce an obUgatioii of 
relief against augmentation of stipend, in a Fen-oontraot 
granted by the Marquis of Montrose in 1705. The 
defender did not dispute that the clause of relief was 
suffidentiy expressed, and was binding as between the 
parties to the contract, and if it had been properly 
transmitted to the present parties, it was also binding 
as between them; but as it had not been ao trsna- 
mitted, the action was incompetent. Augmentations 
of stipend were allocated- upon the Tiends of Braco in 
1729, 1792, 1806, 1826, and 1846. From 1729 to 
1800 it was not clear who had paid the augmented 
stipends; but from 1800 to 1845, the defender or bis 
father had paid either to the minister or the proprie- 
tors of Braco, but this was said to haye been done in 
ignorance. Inter oZia, the pursuers pleaded (2) the 
defender was liable in payment and relief aa concluded 
for, both as heir and representatiye of the grantor of the 
obligation, and as his successor in the superiority of the 
lands, tiends, and others, to which the same related. (3) 
The said obligations haying been regularly and duly trans- 
mitted to the pursuers, were enforceable upon the principle 
of mutual contract at the instance of the pursuers against 
the defender, aa lepvesenting the granter. Tbe defence 
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was — ^the punaers haye no titld. The first and the only 
plea was that "the paisuers hare i|0 title to insist for 
implement of the clause of relief contained in the feu- 
contract of 1705/^ and this plea is supported by reSsrenoe 
to the cases of Maitland v. Home and oiherst 1 Bell's 
App. Cases, p. 1 ; and Breadalbane t. Sinclair^ 5 BelPs 
App. Gases, p. 853, as decided in the House of Lords. 
Upon the authority of these cases, it was arg^ued that such 
an obligation as that now in question does not transmit 
or run along with the lands, but requires a special assigna- 
tion, while none such occurs in the present instance. 
However undoubted, therefore, may be the title of the 
pursuers to the lands and teinds of Braco, that proyee 
nothing in regard to their title to the obligation of relief; 
and as no special title to that, any more than to any of 
the other clauses of the feu-contract, is alleged, it follows 
that it has not been transmitted to the pursuers. The 
Lord Ordinary (Mackenzie) found that the obligation 
of relief against fttture augmentations of stipend in the 
feu-contract of 1705, had not been duly transmitted to 
the pursoers, and sustained the objections to the pursuers* 
title, and dismissed the action. The pursuers reclaimed, 
and in December, 1858, from the importance of theques- 
tion inyolyed, the Court ordered written argument. The 
opinions of the consulted Judges having been returned, 
the Court, in terms of the opinions of the migority of the 
whole Judges, recalled the Interlocutor submitted to 
review: Found the defender, as superior in the lands, 
liable, under the obligation contained in the feu-contract 
of 1705, to free and relieve the pursuers, as vassals in 
the lands, of all stipend and augmentation of stipend, 
imposed or to be imposed, on the teinds of the lands 
subsequent to the date of the feu-contract, repelled the 
defences, and found the defender liable in the principal 
sums concluded for. 



15th FEBRUABr, 1860. 

WHOLE COURT. 

William Pagan, Pursuer, v. The Rev. David M*Ras 
(Falconer^s Trustee) and Others, Defenders. 

Feu-Contract— Ckuse of Relief— Teinds. 
This case was nearly similar to the preceding. One 
difference was, that in Stewart v. Montrose the estate 
was entailed, and the defender was not only the heir of 
entail in possession, but the direct descendant of the 
granter of the deed, in which the clause of relief Was 
found. In the present case the estate was not entailed, 
and both pursuer and defender were angular successors. 
The Court, by a majority, held that the obligation ran 
with the feu, and did not require to be speciaUy trans- 
mitted. 



17th Februabt, 1860. 

WHOLE COURT. 

WiLUAM & James Millar, Advocators, v. Mitchell 
Caddell & Co., Respondents. 

Foreign Principal and Native Agent. 
The point in this case was, whether agents in this 
ooantry, whose pcindpal k dJaolosed and known to be 



foreign, are personally liable to fulfil the contract. The 
Sheriff and the Lord Ordinary found that the agent was 
liable, holding it as well established in the law, both of 
this country and of England; and 1 Bell Com,^ 494, and 
the case of Burgess^ 7 Shaw, 824, were referred to in con- 
firmation. The defenders having reclaimed, the Court 
considered the point of so much importance that the case 
was laid before the whole Judges for' their opinions. At 
advising, the Lord President said — **A majority of the 
consulted Judges are of opinion that in a question of this 
kind there is no rule of law as to the liability of an agent; 
that there is no presumption of law properly so called, 
but there may be a presumption of fact, more or less 
strong, according to the circumstances. I ooncor ia 
that opinion.** The Court found accordingly. 



24th Fkbruart, 18C0. 

FIRST DIVISION. 

Parish of Boinburoh v. Parishes or Prbstonpans 

AND DtTKSE. 

Pauper— Settlement. 

The question in this case was, as stated by the Lord 
Ordinary, whether, in the case of a widow whose husband 
had acquired a residental settlement at his death, and 
which settlement accruing to his widow had been lost by 
non-residence, without her having acquired another by 
industrial residence, before she became a proper object 
of parochial relief, her settlement is that of the pariah of 
her husband*s birth or of her own? The Lord Ordinary 
decerned against Dunse as the birth settlement of the 
pauper's husband. The Inspector of Dunse recUimed; 
and as the Court considered the question of general im- 
portance, they ordered written argument. By a nugority 
of the whole Court, it was held that the pauper's own 
birth settlement, not that of her deceased husband, waa 
bound to maintain her. 



2d March, 1860. 

SECOND DIVISION. 

Mrs Elspeth Reid or Urquhart, Petitioner. 

Executor Dative— 19 & 20 Vict., cap. 56, sec. 1S|. 

Mr F. Urquhart died in December, 1858, leaving a 
widow and four children in pupillarity. A petition was 
presented under 19 and 20 VictorisB, cap. 56, sec. 19, by 
the widow, who had been decerned executrix qua relict. 
All the nearest relations of the pupils, both by the father 
and mother's side, concurred. The following authorities 
were relied on, Chalmers v. Gadgirtk^ M. 16289; JEdgar 
v. Inglis, M. 16287; Taylor v. ForresUr^ M. 16242; 
Stair, 1, 6, 11; Bankton, 1, 7, 18; and Erskine, 1, 7, 9, 
The Court, after inquiry into the practice of the Court 
of Exchequer, and not without hesitation, granted thQ 
prayer of the petition, 

i 
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Sd March, 1860. 

SECOND DIVISION. 

Edwabd Cost and Otheba v, William Smuh. 

Insaranoe Maritime — CoUiaion Clause. 

Ths ''Excelsior** S.S. was insured under a policy ex- 
pressed in the usual terms, but in addition, had what is 
now known as the Collision Clause. In July, 1866, the 
''Excelsior** ran into the steam yeswl "Mail** while 
•ailing down the Mersey, whereby five steerage passengers 
were killed and fiye others severely injured. In conse- 
quence of the deaths and injuries caused by the collision, 
the pursuer had paid £991 16b 6d. The pursuer now 
■oed the defender for his proportion of that sum, being 
£7 9s lOd, as a loss covered by the Policy of Insurance. 
The defender pleaded that he did not undertake any risk 
or account of injury to the person or life of any one, 
arising firom the collision of the "Excelsior,** and that, 
according to the understanding and practice of merchants, 
he did not undertake the risk. The Lord Ordinary sus- 
tained the first defence and assoilzied the defender. The 
pnnoer reclaimed. The Court reversed the Lord Or- 
dinary's Interlocutor, holding that the Collision Clause 
was too plain for construction, that it embraced the sum 
paid by the pursuer, and accwdingly decerned in terms 
ofthelibeL 



t^amtetmmamamm 



sum allowed at Thurso, where the defender had a house, 
was insufficient for her support, neither could it be said 
that the pursuer was so situated that she could not be 
expected to work for herself. He held the action ir- 
relevant. 

The other Judges concurred, and the Court d i s mi ssed 
the action as irrelevant. 

AuthoritieB cited by the defender— Garnet' Principles 
of Equity^ i. 109; Mattk v. Panmure^ Ist June, 1826, 1 
W. & 8. 266; A By. CD, 9th March, 1848, 10 D. 896; 
BeWs Principles, 1680; Dick v. Dick, 18th January, 
1666, M. 409. 



16th Masch, 1860. 

SECOND DIVISION. 

Elizabeth Bain v. Sinclair Bain. 

Aliment — ^Parent and Child. 

The pursuer was the defender's daughter. She sued 
him for an aliment of £60. The defender had married a 
second time, and the pursuer and her stepmother could 
not agree. The pursuer was, in 1865, the date of the 
defender's second marriage, 26 years of age. The pur- 
suer left her father's house, and procured a situation as 
governess, but, after a few months, returned to Thurso, 
where the parties resided, in bad health. Her father 
would not receive her into his house, but paid her board 
in Thurso, and then gave her a room and 6b per week 
as aUment. She became dissatisfied, left Thurso and 
came to Edinburgh. While in Edinburgh she was 
allowed 6s weekly, the defender refused to give her 
more, and the pursuer stated that it was not sufficient. 
The pursuer averred that the defender had a large 
buonesB— had heritable property of conaderable value 
—that he had a farm, and was fiictor for several pro- 
prietors. She averred that she was unfit to work for 
her own subsistence, which, firom her previous educataon 
and up-bringing, she was not bound to do. The defender 
denied he was in the position alleged, and averred that 
the pursuer was quite able to earn her own Uvelihood. 

Lord Justice Clerk— The Court could not consider 
the case as a matter of feeling. It had power to enforce 
the fiither's legal obUgation only, which was to preserve 
the child from want; and it was of the greatest import- 
aaoe, and the highest expediency, that that prmciple 
ihoSd bo ■trictiy adhered to. It ^as not nid that the 



6tb Febbuabt, 1860. 

HIGH COURT OF JUSTICIARY. 

Mains and Bannattnb, Complainers, o. Maglulijch 
AND J. Fbabbb, Respondents. 

Night Poaching Act— Cumulative Charges. 

The complainers were, on 19th November, 1869, con- 
victed under the Night Poaching Act, 9 Geo. IV., c. 69, 
as extended to roads by 7 & 8 Vict., o. 29. The com- 
plainers were charged with night poaching **in or upon 
one or more outiets, gates of, or upon the public road," 
»*or otherwise did unlawfully enter in or upon the said 
field with one or more nets or engines for the purpose of 
taking or destroying game." At the trial before the 
Justices, it was objected that the first charge was not 
relevant, as it did not aver that the accused did unlawf uUy 
kill a hare. The Justices, however, found the charge 
relevant, and found the complainers guilty of both charges. 
As to the first charge, the Justices found that the com- 
plainers had ''unlawfully killed a hare,** and sentenced 
them to three months* imprisonment, and to find caution 
for £10. They were afterwards liberated on bail. 

Lord Ardmillan— There were two objections conclu- 
sive against this conviction. The first was to the ir- 
regularity of the procedure, that the oomplainen had 
applied the word "unlawfully" to entering upon the 
public road, which could never be unlawful, and had 
omitted it as to the killing of the hare, which might be 
an unlawftil act. The Justices had inserted the word 
"unlawfully" to apply to the killing of the haze, but 
neither in reason nor in grammar could that be done. 
The other objection was, that the charge was laid alter- 
natively, and the finding of guflty was cumulative. It 
was quite dear that a charge being laid alternatively, 
implies that if the one is proved, the other is excluded. 

The other Judges concurred, and the Court quashed 
the conviction. 



12th Mat, I860. 

SECOND DIVISION. 

Inspeciobs ov Eaqlebham V, Insfkgtor of BABGirY. 

Poor Law— Settiemeat—Sttbmiation— -lief Judieaia. 

GovAN Pabuh daimed relief torn B a g^ham lor the 
I Bopport of PiggWi a pauper, who wai oanflood as % 
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losatio in G«rtnaTel Asylum — ^BaroDy was also called. 
Eaglesham was the birth parish, and in Barony the 
panper had aoqnited an indostrial residence. Govan 
daimed relief from Eaglesham in October, 1858, and 
Eaglesham then stated that Barony was liable. The 
inspector of Goran wrote to Eaglesham that unless a* 
reference was agreed to, an action would require to be 
raised in the Court of Session, as Barony and Eaglesham 
were in different counties. The inspector of Eaglesham 
wrote that his Board was willing to refer, but suggested 
that a small debt action should be raised in the Sheriff 
Court at Pollokshaws, and that the consent of the 
Barony should be obtained. On this letter being com- 
municated to the Barony, the inspector wrote, consenting 
to the case being brought before the Sheriff Court at Pol 
lokshaws. The small debt action was raised by Goran 
against Eaglesham and Barony, for the aliment which 
had been thus paid for the pauper. The Sheriff decerned 
against the inspector of Eaglesham. The pauper was 
removed and maintained by Eaglesham till Norember, 
1858, when the inspector gave notice to Barony that 
the pauper was chargeable to that parish, and claimed 
relief. The present action was then brought to have 
this declared. The defender pleaded, ra judicata^ in 
respect of the arrangement made in 1858, and the 
dedsion of the Sheriff-Substitute of Renfrewshire, and 
that the pursuer had homologated the arrangement by 
supporting the pauper for two years after the decision. 
The pursuer pleaded that the small debt decree did not 
constitute res judicata to the efifoot of excluding the 
present action. The Lord Ordinary repelled the two 
pleas of the defender, viz., res judicata and homologation. 
The defender reclaimed, but the Court adhered. 



IGth Mat, 1860. 

FIRST DIVISION. 

AKO0B Maopohald v. The Ducrbss or Leeds, and 

A. M. Chisbolm. 

SummooB—Remoring— Relevancy. 

Tbk pursuer sued this action of damages for alleged 
illegal ^ectment. The point of relerancy was raised in 
the second article of the pursuer^s condescendence. "The 
house wss built about 60 yean ago by John Maodonald, 
him labourer at Applecroes, and the pursuer had the 
authority of his son and daughter to enter into and 
occupy it. The daughter occupied it herself up to June 
last, and she nerer received any warning to remove, nor 
did the pursuer." The parties did not agree on the form 
of issue, and the Lord Ordinary reported the esse. The 
pursuer argned^-This is an action of damages for illegal 
ejection. 

Lord Deas— The whole ground of action is ejection. 
Before you can put a man legally out, he must get 
legally in ; but you have no averment of title. 

Lex Cornelia^ 1, 4, 4, 8; Duke of Queensferry r. 
Telfer, M. 18, 848; Earl of Elgin's Trustees, 14th May, 
1883; Anderson t. Kinnear^ M. 8, 607, were cited by 
Ipmur^i counsel. 

Lord Frandent—It does not appear to me that we 
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can grant issues in this case. It is one of ejectment, 
without a legal warrant; but there should have been a 
statement of the title of possession, as well as the wrong 
done. 
The action was dismissed. 



19th Mat, 1860. 

SECOND DIVISION. 

Maboarbt Thomson ob Donald v. Jakes Donald. 

Husband and Wife— Aliment— Arrears of. 

The pursuer is the defender's wife. She averred that 
she had been deserted by the defender in Dublin in 1841, 
and had not found him till 1859, in Aberdeen. That in 
the interval he had cohabited with another woman, and 
had contributed nothing to the pursuer's support. She 
now brought this action for recovery of £400 of arrearft 
of aliment, and for £800 per annum of fiiture aliment. 
The defender had, in addition to an annuity of £20 a 
year from the shoemakers' incorporation of Aberdeen, 
succeeded in 1869 to upwszds of £18,000, and £108 a 
year from heritage. The defender denied the desertion, 
and averred that it was voluntary or by agreement, and 
averred misconduct on the part of the pursuer. The 
Lord Ordinary made avisandnm to the Lords of the 
First Division. 

The iiiture aliment had been filed hy joint minute. 
The question of the arrears of aliment remained to be 
settled. 

Lord President— I am not for granting the claim of 
the pursuer. It is not stated that any debts have been 
incurred, in payment of which such arrears could be 
applied. 

Lord iTory — ^Even if the wife got what she asks, she 
must expend it upon her maintenance before she could 
obtain any fiirther aliment. 

Action ^oad the arrears dismissed. 



IsT June, 1860. 

HIGH COURT OP JUSTICIARY. 

Datzd Maxwell, Complainer, v. Alex. BlAok and 
William Mobrison, Joint Pbocubatoss Fiscal 
OF Fife, Respondents. 

Indictment— ZociM delicH, 

The complainer was, in the Sheriff Court of Fifcj accused 
of the crime of theft, '* within or near the shop or 
house or other premises at Rossiebrae, occupied by him 
in the parish of Auohtermuohty, and shire of Fife." 
From the evidence it appeared, and was admitted by 
the prosecutor, that the locus delicti was in the parish 
of Collessie, and not in Auchtermuchty. The panel*s 
agent asked for an acquittal on that ground; but the 
Sheriff-Substitute found the charge proved, and sentenced 
the panel to thirty days^ imprisonment. A note of sus- 
pension and liberation was then presented. 

The Court passed the bill, suspended the eentenoe, 
and found the reqKmdenti liable in expenses. 
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7th June, 1860. 
FIRST DIVISION. 
James Smith v. Jambs Marshall. 
Feu Contract — Ret interventus — Homologation, 
THEptinaer, sometime before Martmmaa, 1844, yerbally 
agreed with the late Br Marahall of Sandyford for a 
fen of a piece of ground. He obtained poBsesmon, and 
erected buildings io the yalne of £200. Dr Marahall 
died in 1848, bat the pnrsaer had never obtained a 
formal title prior to Dr Marshairs death. The pursaer 
had sereral times paid £1 14s as a feu duty. Some 
diffsrenoes had arisen between the pursaer and defender 
aboat the terms of the charter to be granted, and the 
pursaer then raised the present action of declarator. 
The oondosions were that the defender was bound to 
execute and deliver to the pursaer a feu charter or fea 
disposition, in common form of the feu agreed to be 
given him by Dr Marshall, and upon payment of the 
som of £1 14s of fea duty. 

The defender called on the pursaer to produce any 
misdves of the contract of feu, and offered £90 as the 
value of the buildings; but should he be found bound to 
execute a disposition, he objected to grant it without a 
dause prohibiting the keeping of poultry and a public- 
house. 

The Lord Ordinary found that the verbal contract of 
tea had been validated, m interventus^ so far as to 
bar the locus peniteniice; and that the subject and ex- 
tant of the feu and the annual feu duty had been proved 
•etipto. 

It appeared that the parsner had received a disposition 
from the defender*s Glasgow agent, which he carried to 
the defender for his signature, and afterwards sent to 
his agent in Edinburgh. This deed contained the 
clauses objected to. The defender pleaded that the 
jNirsuer.had accepted this disposition, and he was bound 
to execute and deliver no other. He was allowed a 
|xroof of the delivery and acceptance, which, having been 
taken, the Ck>urt found that there were no stipulations 
against having a public'house or keeping poultry on the 
Jiremises in the original transaction with Dr Marshall, 
and that the defender had fiuled to instruct either that 
the parsner agreed to such conditions, or accepted the 
disposition; and that the defender, as coming in place of 
]>r Marshall, was bound to execute and deliver to the 
pursaer a feu charter without such conditions, and found 
the defender liable in expenses. 

12ts Juke, 1860. 
FIRST DIVISION. 
James Dalbtmple v. George Bbuce. 
Sale— Error. 
Oh 8th September, 1866, the pursuer purchased from 
the defender the estate of Wester Langlee, with entry 
at Martinmas, 1856. In the missive of sale, which was 
drawn up by the defender, the following clause occurs: 
"The rents of crop 1856 being those payable at Candle- 
mas and Lammas, 1857, to belong to you, you paying 
the public burdens effeiring to that crop.** The rents 
txf crop 1856 were payable — not at Candlemas and 
Lammas, 1857— but at these terms in 1856. The error 
WM repeated in the disposition granted in &voar of 
ih« poniier. The prioe vm paidi and tha paxfoer 



entered into possession at Martinmas, 1856. The de- 
fender, however, uplifted the rents for 1857 at Candle- 
mas and Martinmas of that year. The pursuer now 
sued the defender for repetition of the rents thus col- 
lected by the defender. The defender pleaded the terms 
of the disposition as that alone by which the rights of 
the parties must be determined; and that, having been 
adopted and acted on, the pursuer could not claim repe- 
tition of the rents uplifted by the defender. 

The Lord Ordinary repelled the defences, and decerned 
for payment in terms of the conclusions of the libeL 
The dccfoider reclaimed, but the Court adhered. 



13th June, 1860. 

FIRST DIVISION. 

James Watt MacGbegor v. William Tox^mie. 

Heritable and Moveable— 'Machinery. 

In November, 1856, the advocator purchased from B. 
W. Dods k. Co., a steam-engine, boiler, an<^ appur- 
tenances, standing in their yard, East Milton Street, 
Glasgow. He did not apply for delivery till 23d 
January, 1857, when Dods & Co. had became bankrupt. 
The trustee at first agreed to deliver; but, on 7th 
February, he intimated to the petitioner that the engine 
and appurtenances were claimed by the other defender, 
Arrol. It appeared that the engine stood in a shed 
built on a piece of ground belonging to WUson, who 
had sold it to Dods & Co. The ^nsaction between 
Wilson, and Dods & Oo., stood on a missive only. Dods 
& Co. afterwards sold the subjects to Arrol, and Wilson 
granted a disposition to Arrol by agreement with Dods 
& Co. The subjects sold were described *'as a piece of 
ground, together with the whole houses and other erec- 
tions on the said plot or area of ground, and pertinents, 
and all my right and interest therein.'* The engine was 
so fixed into the walls of the shed, that the lintels of the 
door required to be removed, and it was found necessary 
to make holes of half a foot to about a foot and a half in 
two or three parts of the walls, before the engine coald 
be taken out. MacGregor, the petitioner, then pre- 
sented a petition to the Sheriff of Lanarkshire for de- 
livery of the engine, and the Sheriff-Substitute (Bell) 
pronounced this uiterlocutor: — 

Finds, fir sty that the said steam-engine, and boiler, 
from their general connection with tl^ heritable sub- 
jects conveyed, as pertinento thereof^ and from the 
manner in which they are connected with the houses, 
which have been built over them, are included in said 
disposition: Finds, second^ that if they are included in 
said disposition, then the party, viz., B. W. Dods & Co., 
from whom the pursuer states he bought them,' had no 
right to sell them, they having been vested by the said 
disposition and sasine. No. 8^, in the defender; and if 
they are not included in said disposition, the parsner 
has failed to prove that the said B. W. Dods & Co. had 
acquired them from the original owner, Wilson, by any 
contract or title whatsoever, and therefore no right to 
said engine could be given by the said B. W. IkkIs ft 
Co. to the pursuer, who, beini^ inpetUorio^ is bound to 
instruct his title: Therefore sustams the defences, and 
dismisses the petitioner. 

The Sheriff adhered on appeaL MacGregor advo- 
cated, but the Lord Ordinary substantially reputed the 
l^eriff-Sabstitate's judgment; and the Coniti without 
oalling on defiBnder*B cooniel, adhered. 
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14th Jukb, 1860. 

FIRST DIVISION. 

John WKxllar v. William Livxnoston & Co., and 

hiBCrediton. 

Bankrnpt— Ceaao. 

Thh pnnoBT, while under Beqnertration m a hankrapt, 
applied for the benefit of oeario. The trustee*! report 
was not fftTonrable. The porsner was appointed to be 
examined on 24th Febmaiy, 1860. Previons to the 
pursuer's examination, the erediton* a£^t took oertain 
objeotions, among others, that the petitioner being se- 
questrated, and the creditors having reftiaed him pro- 
tection, the application was incompetent. The Sheriff- 
Substitnte sustained this olgeotion, and refused the ap- 
plicati(m hoc itaiu; but, on appeal, the Sheriff repelled 
the objection to the competency. He, howcTcr, in re- 
spect of the terms of the certificate of the trustee and 
commissioners, adhered to the Interlocutor complained 
of. The pursuer reclaimed. 

The Lord President — ^There has been an irregularity 
here. I cannot see how the trustee's report could be a 
gronnd for sustaining a plea of incompetency. The 
preliminary objections being repelled, the proper course 
was to let the examination proceed. I do not say 
whether it was competent or incompetent for the Sheriff 
to say this examination shall not proceed; but I am 
dearly of opinion that, in this case, it was a proper 
course to allow f^e examination to take place. All 
objections to competency being repelled, it is a most 
pnilons thing for a Sheriff to say that, on the mere cer- 
tificate of a trustee, I refuse even to hear this man's story, 
and without more ado, I refuse him cessio hoc statu. 
Clearly it was a case for &rther investigation. The 
Interlocutor will be recalled, and the case sent back to 
the Sheriff for fiurther procedure. Interlocutor recalled. 



■aOHBBi 



32d June, 1860. 

SECOND DIVISION. 

WiuiAX Thoicas THOMSoir V. Robert Cbazo axd 
Mbs Aomcs Faxmbr or Galloway. 

Husband and Ynfe— Donation— Bankrupt. 

James Galloway, builder in Glasgow, insured his own 
life in name of his wife, the defender, and the premiums 
were paid out of his funds — ^the wife having no separate 
estate. Galloway was sequestrated in June, 1858, and 
in July following he died. There had been no ante- 
nuptial contract between the parties. This was an 
action of multiplepoinding by the Standard life AsHur- 
ance Co., with whom the policy had been efifbcted — ^the 
fund in medio being the sum due under the policy, and 
the claimants were the trustee on Galloway's sequestrated 
estate and his widow. The trustee averred that Gallo- 
way was insolvent when the policy was effected. 

The Lord Ordinary held the sum in the policy as an 
onerous provision for the wife, in fulfilment of a natural 
obligation, in so far as it was reasonable and not ex- 
cesrive, and as gratuitous and revocable onlyi quoad 



exceamm^ BeWs Com,^ i. 642, and the case Wight v. 
Brovm, 37th January, 1849, 11 D., 459. If it were a 
provision, it was necessary to know whether Galloway 
was solvent or insolvent when the policy was eflfiBCted, 
and the Lord Ordinary rexuitted to an accountant to 
ascertain this fact, by an examination of Galloway's 
afiSurs. The trustee reclaimed, and argued that the sum 
in the policy was a donation, and, as such, was revo- 
cable, and was revoked by the sequestration, Stair^ 1, 4, 
18; Kemp v. Napier^ 1st February, 1842. Fat the 
widow it was argued that the policy was a provision 
neither unreasonable nor excessive, Mackenzie v. itftmro, 
M. 958; BeWs Com., i. (5th Ed.), 689-642. 

Loid Justice Clerk— quoting^ tiie case of /ardtiM, 8 
S. & D. 642, and Lord Moncrieff's observations in tiiat 
case— **That the rule of the law of Scotland, whereby 
donations, inter verum et uxorem gtante mairimonio^ are 
liable to revocation, applies equally to all deeds, whether 
executed directly in the form of donation, or indireoUy 
in the form of mutual contracts, or of grants taken by 
purohase from third parties, wherever such deeds do in 
truth and substance import gratuitous giUs by the one 
spouse in fovour of the other** — said. That is the doctrine 
on which I proceed in the present case. It appears to 
me that this policy, though in form an obligation by a 
third party in &vour of a wife, and her heirs, executora 
and asngnees, and although it bears that the first pre- 
mium had been, and the future premiums were to be, 
paid by the wife, is nothing but a gratuitous gift by the 
one spouse to the other; and, accordingly, the condusioa 
to which I came is, that this Interlocutor must be re- 
called, and the trustee preferred to the fund in medio. 

Lords Wood and Cowan concurred; disaentient Lord 
Benholme. 



27th Jukb, 1860. 

FIRST DIVISION. 

John MagGbegob v, Helen MagGbsoob, 

Bill of Exchange— Prescription— Agent. 

TsB pursuer sued the defender, as the executor of the 
deceased R. MacGregor, for payment of £208 9s i|d, 
due by him to the pursuer. The bills on which the 
action wss founded were three in number, and dated in 
1849. In May, 1868, the defender granted a mandate 
to a banker in Grantown, giving him power and authority 
to act for her, and on her behoof in all matters con- 
nected with the affairs of the deceased. The pursuer 
eUdmed on R. MacGregor's estates, and it was averred 
that the agent had made various payments to account. 
In answer to an application for the balance, the factor 
i^iote: — "On looking into MacGregor's daim, I find 
that he has been paid up the whole claim, except £98." 
A note of the payments was sent, and it showed that 
the last payment was made subsequent to the prescrip- 
tive period. The defence was prescription, and the 
question was, whether the cireumstanoe, chiefly the 
letter of the agent, elided it. 

The Lord Ordinary (Benholme) held that prescription 
▼as elided, and that under the mandate by the defiender, 
the writ of the agent was the writ of the defender. The 
defender reclaimed; but the Court adhered. 

c 
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29tb Juhs, 1860. 

SECOND DIVISION. 

Jaios Ewora & Co., Appellants, v. Jamss M'Clbl- 
LAUD, Traitee on JaoMi Wallaoe's aeqnflitrated ettate, 
Bflq^ndent. 

Inlul»tion---Copartner7--SeqiiflBtetion---Com 

Trs appellanU raued an action in the Sheriff Conrt of 
Lanarkshire against "James Wallace, jnn., & Co.," for 
payment of £1487 17s id, in June, 1856; in Jnly fid- 
lowing they nsed inhibition against the company, and 
James Wallace, jnn., as an indiyidnal partner of the 
company. Arrestments were also nsed on tiie dependence, 
and actions were also raised in the Conrt of Session by 
the appellants against James Wallace, jnn., & Co. The 
Sheriff Conrt actions were adrocated fi)r jury trial, and 
ooDJoined with those in the Conrt of SesBon. In the con- 
joined actions decree wss obtained against "Jas. WaUace, 
jnn., & Co." In 1857 theestatesof James Wallace, Jan., & 
Co., and of James Wallace, jnn., sole partner of the com- 
pany, were seqnestrated. When the Sheriff Conrt sum- 
moDs was raised the company consisted of two partne^^ 
Wallace and Daniel M'Nab, bat M'Kab retired in Oct, 
1857, Wallace continning the sole partner. Wallace was 
the owner of certain heritable property. That was sold 
by his trostee, and the proceeds, £2941 8b 9d, became 
available to his creditors. Under the inhibition Ewing 
ft Co. claimed prefisrence to the extent of the price of 
the heritaUe p roperty, and certain other pr^inrences 
nnder arrestments. The trostee r^ected the claim for 
pre&renoes nnder the inhibition, bnt admitted, condi- 
tionally, the cUam to a preference nnderthe arrestments. 
Ewing & Co. appealed, and restricted their claim to the 
amonnt condnded fixr in the Sheriff Coort action, interest 
and expenses. 

The Lord Ordinary recalled the trostee's deliTeranoe, 
and directed him to rank the appellants preferaUy for 
the som condnded for in the Sheriff Court action. The 
prindpal question was whether the letters of inhibition 
were properly need so as to attach the property of James 
Wallace, jnn., while the action on which ibe letters pro- 
ceeded was directed against James Wallace, jnn., & Co. 
The respondent reclaimed. He maintained that decree 
against a company would not be such a constitution of 
the debt against an indivldoal partner, as could warrant 
an ordinary adjudication of his heritable estate. The 
appellants argued that a summons against a company is 
directed against each partner, and warrants decree 
against each individual partner. If the conclusion would 
warrant decree against a partner, it most also warrant 
the insertion of his name in letters of inhibiti(m. 

The Court imanimoudy adhered to the Lord Ordinary's 
Interlocutor, and held that a decree against a company 
is, in practical effect and legal signification, a decree 
against every individual who is, de facto, a member of 
that compauy, and that on that decree diligence must 
be competent in execution against any person who is, 
de facto, a partner of the company. 



8ts JuIiT, 1860. 

PIBST DIVISION. 

JowiTT ft Sons v. Cbables Sisad. 

Sale— Sample. 

Thb piumers, in lisrch, 1860, sdd to George Miller, 
woollen manufacturer at Alva, eight bags of wool by 
sample. In April, Hunter, the pnrsaem^ traveller, called, 
and Miller complained to him that foor of the bags were 
disoonform to sample. On 18th April Miller wrote to the 
pursuers and Hunter intamatmg this, and requesting that 
they would order Hunter to resdl the fimr bags. Miller 
paid the four good bags, snd credited the pursoers with 
the four bad ones as retomed; they, however, 
in Miller's possession, and were there when he was 
qnestrated. On being requested to deliver them, 
trustee, the delidnder, refused. He advertised them for 
sale, when Jowitt & Son applied for interdict, which the 
Sheriff refiised. Th^ advocated, and the Lord Ordinary 
found that the four bags were, at the date of Miller*s 
sequestration, the property of the pursuers, and lay as 
such in the premises of Miller; that the same did not 
fall under the sequestration, could not be appropriated 
by his creditors, and granted interdict. The defender 
redaimed; bat the Court adhered. 



10th July, I860. 
SECOND DIVISION. 

JOBK DONALDBOK ft OthXBS V, FXNLAT, BaHHATTNIS 

AND COMPANT. 

Appeal— Caation-<-Briti8h Guarantee Anodation. 

Ts an action between three parties decree was given 
against the defenders. They appealed, and the Conrt 
allowed execution, pending the appeal on the pursoer^s 
finding ** caution in common ferm to repeat the sums re- 
covered in the event of the Interlocutor appealed against 
being reversed." The puxtoer moved the Court to be 
allowed to lodge a Bond of the British Guarantee 
Association for £10,000, in place of one hf an indi- 
vidual. But on the ground that the proper bnsiness of 
the Company was the gnsranteeing the fSuthful perform- 
ance of the duties of an ofiSce of trust, and that any other 
kind of guarantee business wss not within the objects for 
which the Company wss eonstttated, the Court xefosed 
to accept the Bond. 



12th July, 1860. 

SECOND DIVISION. 

WiLUAM John Scott v. Henrt Scott and Othxbs, 
Trustees of the deceased Henry Scott. 

Testament— Constmction^yesting. 

This action wss for payment of £800, or such sum of 

the residue as might be found due to him as one of the 

residuary legatees under the trust disposition and settle* 

I ment of the deceased Henry Soott of B^ent Terrace, 
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Edinbnigh. It was aTerred that legaciea of £1000 to each 
of the testator's married nieces were only payable oa their 
surviTing their husbands, and that the legacy of any one 
pfedeceasing her husband would lapse, llie clause of 
the deed, which was written by the testator himself, 
withoat any proteional aadstanoe, was as follows: — 
*' These sams to belong to the said Christian Scott, Jessie 
Scott, and Agnes Scott, and be their exdnsiye property 
upon the death of their said husbands, as saoh may 
happen." The husbands of these nieces are still aliye. 
The trustees had paid interest on the legadee since the 
death of the testator; but the pursuer ayerred that they 
were not entitled to do so, and were bound to repay. 
The trustees maintaitied that the legacies Tested a morte 
tettatoris, and were bound to pay interest while the 
legatees' husbands were aliye. 

The Lord Ordinary held that the legacies yested a 
morte testatoria^ and that the interest had been properly 
paid. The pursuer reclaimed; but the Court, without 
hearing the defenders' counsel, adhered. 



18th July, 1860. 

FIRST DIVISION. 

Joan Small ob M*Into8h v. Andbbw Wxixm, 
Inspector of Cupar. 

Pauper— Belief— Remoyal. 



TfiB pauper's settlement was in Croy, while she 
in Cupar. She complained to the Sheriff of Forfar that 
the defender refused her relief. The Inspector stated 
that he had giyen the pauper seyeral payments, but that 
as Croy had admitted its liability, it had directed her to 
be remoyed. This was intimated to the pursuer, but she 
refused to go, as she prefiarred to liye in Cupar. The 
Inspector refused to giye more relief. The Sheriff-Sub- 
stitute found the pauper entitled to relief while she re- 
sided in Cupar; but, on appeal, tbe Sheriff reyersed this 
Interlocutor. The pauper adyocated. The Lord Ordi- 
nary repelled the reasons of adyocation, and remitted 
iimpUcUer to the Sheriff. She reclaimed, but the Court 
adhered* 



I4rm July, 1860. 

SECOND DIVISION. 

Patbiok Gbahax 17. Wilson & Coxpaxtt. 

Poors' Roll. 

Gbaham had an ieMstion in the Court of Session against 
the defenders for payment of certain sums of wages, 
which he alleged had been paid him in goodi in contro- 
yention of the Truck Acts. He applied to be admitted 
to the poors' roU. The certificates of the kirk-sesdon 
stated that the petitioner was a miner — ^was married — 
was fifty years of age— had four children, the eldest 
being a son, earning 2b 6d per day— the second a daughter, 
wbo was married— the other two being of the zespectiye 



ages of four and six— that his furniture was in pawn- 
when he could get work he earned Ss 6d per day— he 
had been out of work for eleyen months— and had ap* 
plied twice at the Grange Colliery fbr work. The Court 
refused the application. 

Lord Justice Clerk— The applicant is in ayery un* 
&youraUe position. I do not say whether a man, earn* 
ing 2s 6d a day, and with a wife and two children de- 
pending on him, would be entitled to the benefit of the 
poors' roll. But we haye it on the h/oa of this mant 
own statement, that he has not taken the proper means 
to obtain emj^yment. I suppose there is plenty of 
work fbr miners. I am against granting the application. 



17th July, 1860, 
SECOND DIVISION. 

Miss BXATBICX SZNCLAIB V. WlLUAM SmITB. 

Breach of Promise of Marriage— Reparation— DamagN 

— Jurisdiction. 



The pursuer raised this action of damages for breach of 
promise of marriage. Both pArties were natiyes of Soot- 
land. It was ayerred that a courtship had taken place 
between the parties in 1860, when the defender lodged in 
the pursuer's mother's house in Dundee, and that he had 
engaged to marry the pursuer in 1853. Tbe defender 
went to London in 1855, and the parties continued to 
correspond till 1858. The defender was married to 
another woman in 1858. The summons to this action 
was seryed personally when the defender was on a yisit 
to Dundee. The defender pleaded want of jurisdiction, 
and denied the pursuer's ayerments. The Lord Ordinary 
(Einloch) repeated the case. The Court sustained their 
jurisdiction on the grounds — (1) That Scotland was the 
locus contractui; and (2) That the defender, when 
found within Scotland, was personally cited. 



17th July, 1860. 

SECOND DIVISION. 

Albxandeb White and Othebs, Petitioners, 

Judicial Factor— Discharge. 

Miss White left her moyeaUe property to Mrs Roseet, 
Mrs Roseet being at the time resident at Constantinople, 
her sister presented an application to the Court fi>r the 
appointment of a judicial factor to take charge of the 
estate until instructions could be receiyed from Mrs 
Rosset. It was grounded on the ayerment that Miss 
White's brother had applied to be decerned executor for 
his own behoof, and that of the other next-of-kin, that 
he might thereafter raise an action of redaction of Wm 
White's will. The Court appointed Mr Barstow judicial 
fftctor on the estate, of which he took charge. The 
next-of-kin raised their action of reduction of the will, 
which was, howeyer, compromised by Mrs Roiset con- 
senting to decree of reduction, in consideration of a sum 
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paid to her. White presented the present petition to 
have the judicial factor recalled, as the competing daitns 
on the estate had now been compromised; and that one 
of the next-of-kin was in coone of ezpeding confirmation 
for behoof of himself and the other next-of-kin-*and for 
payment to the party or parties who should ezpede the 
oonfirmation — and on payment of the expense for ob- 
taining the factor's exoneration and discharge. 

The Lord Ordinary reported that Mr Barstow's ap- 
pointment had been recalled — ^that his accounts had been 
remitted to an accountant, who had reported that there 
had been produced to him a confirmation of James 
White, as executor-dative of the deceased, and a discharge 
by Mr White as executor, of Mr Barstow, as judicial 
factor, in which Mr White stated that he was satisfied 
with the judicial fiftctor's state of accountfr— that he had 
received the balance due to him as executor, and con- 
sented to the exoneration of the factor by the Court — 
and that an audit of his accounts was therefore un- 
necessary — ^but that the accountant had called attention 
to the case of Drummond^ 11th June, 1858, where the 
Court had refused to discharge a factor without a judicial 
examination of his accounts, and an audit of his business 
accounts by the auditor of the Court. 

Lord Justice Clerk — ^The Lord Ordinary had reported 
that there was a discharge from the party interested. 
The Court could not grant a judicial <^harge and ex- 
oneration, except causa cogniUa, But if the parties were 
content with an extrajudicial discharge, the bond of 
caution, which was in the clerk's hands only for the 
protection of the beneficiaries, might be given up. There 
was nothing in the case of Drummond opposed to that. 
The other Judges concurred. 



19th July, 1860. 

PIBST DIVISION. 

Axous M^Kat V, 'PvTESL Beattis, Inspector of Barony. 

Poor Law Amendment Act — 8th and 9th Vict., cap. 83, 
geo. 86— Limitation of Actions. 

Ths pursuer was Governor of the Bamhill Poor-house. 
He was disnusBed on 10th December, 1857. On 8th 
December, 1858, he raised an action against the de- 
fender, as representing the Parochial Board of the Parish 
of Barony, concluding, inter alia, for reduction and 
declarator that the resolution dismissing him was illegal, 
and for payment of his salary. Inter aUa, the defender 
pleaded that the action was incompetent quoad these 
conclusions, and cited the 86th section of the Poor Law 
Amendment Act, 8th & 9th Vict., cap. 88. The Lord 
Ordinary repelled the plea. The defender reclaimed. 
The Court adhered. 

The Lord President — We are all of opinion that the 
86th section does not apply. By it actions for penalties 
are limited to the Sheriff Court; but it never was in- 
tended to apply to actions of reduction or declarator of 
a contract, for instance, which are ever competent in 
the Court of Session. 



■■BBBB 



20th July, 1860. 
WHOLE COURT. 

PZTEB StBWABT V, DONALD MaCDOKAU). 

Menenger's Execution— 18 & 14 Vict, cap. 86, see. 80, 

The messenger's execution in this case bore — ^^^This 
summons of declarator and damages executed by me, 
Graham Mackintosh, meeaenger-at-arms, against Donald 
Macdonald, defender, personally before Donald Cat- 
tanach.** This preliminary defence was stated. — ^The 
summons has not been executed. The messenger does not 
set forth in the pretended execution how he served the 
summons, nor does he say that he ^delivered a copy 
thereof to the defender. A summons not duly executed 
falls. The Lord Ordinary (Jerviswoode) repelled the 
defence; the defender reclaimed. The Second Divisioii 
appointed the question to be argued before the whole 
Court by one counsel on each side. Counsel having been 
heard, a minority of the consulted judges were for alter- 
ing the Interlocutor, but at advising a majority of the 
whole Court altered the Lord Ordinary's Interlocutor, 
sustained the defences, and dismissed the action. 

The opinion of the minority of the consulted judges 
was that, "anterior to the statute, we consider it to 
have been from time immemorial settled in our law, that 
a messenger's execution, whether of a summons or other 
judicial writ, required, in order to be valid, to set forth 
not merely the fact of service, but the mode in 
which service took place. Certain solemnities were held 
essential to legal service, and these solenmities varied 
according to drcumstances, being difRerent where the 
party was personally found — ^where the writ was left for 
him at his own dwelling-place — ^where the dwelling-plaoe 
was found locked—- where the party had left the country. 
It was considered necessary that the messenger ahonld 
specify the solemnities actuidly used by him, &at a reason 
which approves itself to sound policy— to wit, that 
thereby the Court might be enabled to determine whether 
good service had been made. It was a ruled point that 
an execution was bad which merely stated that service 
had been made according to law, without settiBg forth 
the solemnities actually employed. We cannot bring 
ourselves to think that by this parenthetic clause (refer- 
ring to the Schedule to the Act, containing in italics the 
directory words, state whether personally or otherwise^ 
it was intended to alter indirectiy the law and practice 
of Scotland on the subject of messengers' executions. 
The principle was a vital one, which debarred the officers 
of the law from resting satisfied with merely stating that 
the act was legally done, and required them to state how 
it was done for the cognisance of the Court. We cannot 
hold a principle so important to have been extinguisbed 
by a parenthesis in a schedule." 
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14th November, 1860. 

FIRST DIVISION. 

Thomas S. Lindsay (C. D. Young's Trustee) v. 
William Johnstone. 

rrooeBS— .Reoord— Issues— 13 & 14 Vic, c. 36. s. 38 

• 

The pursuer was trustee on C. D. Young*s seques- 
trated estate. This was an action of reduction 
under the Act 1696, of the sale of two engines, and 
for restitution or repayment of the price : on the 
closed record, the defender maintained that there was 
no issuable matter. The Lord Ordinary reported 
the case, concurring in the defender s view of the 
record ; and the Court, on a hearing, were of opinion 
that the pursuer was not entitled to the proposed 
issue. The defender moved the Court to find that 
there was no issuable matter set forth by the pursuer » 
and that as there were no admitted facts in the re- 
cord, the defender should be assoilzied. The pur^ 
suer, on the other hand, maintained that the pro- 
posed issue having been disallowed, the Court should 
remit to the Lord Ordinary without any fieirther 
finding. 

Lord President — I think it is competent for 
us now to exhaust the question, whether there be 
issuable matter in the record. ... If after that 
nothing remain in the case which can possibly 
entitle the pursuer to succeed, it may be proper and 
convenient, if parties consent, that we should dis- 
miss the action without remitting to the Lord 
Ordinary ; but as the case is here upon the report of 
the Lord Ordinary in regard to issues alone, we 
cannot do that without consent. We are bound, 
however, to exhaust the matter as to issues, and 
having done that, by finding that there is no issuable 
matter set forth, we remit to the Lord Ordinary. 
The other judges concurred. Issue disallowed, and 
case remitted. 



17th Noyehber, 1860. 

FIRST DIVISION. 

Charles Inneb v. Alezander Reid's Executor. 

Prescription — Triennial — Resting Owing. 

This action was raised in 1S54 to recover payment 
of £34 17s. Id., balance of a larger account for 
oats, barley, and whisky, supplied by the deceased 
to the defender, commencing in October, 1840, and 
ending in January, 1844. As the triennial prescrip- 
tion applied, the pursuer produced three letters, 
dated 28th March, 1848, September 30, 1848, and 
April 19, 1853, written by the defender to his 
agent, as proof by writ of the constitution and rest- 
ing owing of the debt. The defender averred (1) 
That the pursuer's author bad agreed to accept of a 
composition of 6s. per pound for his debt, and 
pleaded that the purauer could not sue for more 
than the composition ; (2) That the letters did not 
admit the correctnetis of the account ; (3) That they 
did not admit the account to be resting owing ; and 



(4) That the action was incompetent, the composi- 
tion having been agreed to. The Sheriff-Substitute 
of Banff holding the constitution and resting owing, 
proved by the letters, decerned in terms of the 
libel. On appeal the Sheriff adhered : but as the 
exact amounts of the accounts were not admitted, 
remitted to the Sheriff- Substitute to determine the 
exact amount resting owing, and for that purpose to 
receive all competent evidence. Proof was led, and 
parties* procurators heard on its import ; but the 
Sheriff of new decerned for the sum concluded for, 
with expenses. 

The defender advocated. He maintained that 
the letters did not prove that £34 was due : that 
they did not admit resting owing, and that even 
though they did, the admissions must be taken with 
all their qualifications — Eyle v. Stevenson, 13th 
February, 1850; Smith v. Falconer, 17th February, 
1831 ; JiiUhie v. Little, 15th Januaiy, 1836 ; 
Napier ▼. Smith, 14th December, 1838 ; TurnbuU 
A. Bovihwick, 12th May, 1830. 

The pursuer argued — (1) That though the letters 
contained absolute admissions, there were no de- 
finite or positive qualifications. Therei was no 
distinct statement that the whisky had been ohai^od 
above the contract price ; no statement of settle- 
ment by compensation or by composition ; (2) That, 
even assuming the qunlifications to be absolute, the 
defender's letters could not form evidence in his own 
favour; and (3) That a balance due being admitted by 
the letteiti, but its amount being uncertain, it wiis 
competent to ascertain that by proof of pro ut de 
jure, Graliam v. Dowly, 8th December, 1859, 
McGregor, 27th June, 1860 ; Alilne v. Donaldson; 
10th June, 1852. 

The Coui't found that the triennial prescription 
applied to the account — that the furnishings were 
made — that the account was never settled, and that 
the charges had all along been matter of dispute, 
and that that was not a matter, which, by the 
statute, falls to be left exclusively to be proved by 
tlie defender's writ or oath, but that it was open and 
competent to be investigated by a proof pro ut de 
jure : that this having been done, the defender had 
failed to prove his defence, and they decerned for 
the sum sued for, with expenses. 



20th November, 1860. 

FIRST DIVISION. 

Smith, Brothers, <b Co., Petitioners, v. John Ros- 

TRON, Respondent. 

Bankrupt— 23 & 24 Vic, c. 33, s. 2. 

The respondent, a commission agent in Manchester, 
was sequestrated on 8th June, 1860, by the Lord 
Ordinary on the Bills. He had come to Edinburgh 
on 28th April, 1860, and had resided in a hotel 
there until the date of bis sequestration. In his 
state of affairs his assets amounted to £159 10s. 
lOd., as debts duo by parties, all residing in Eng- 
land, and his dcbU as £1460 8s. 2|d. all duo to 
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debtors there. The petitioners were stated to be 
creditors for £364 17s. 8d. The oonourring credi- 
tor was Betty Warbarton, a domestic servant of the 
bankrupt, to whom he had granted a promissory 
note for £75 8s. per account of wages. The Act 
23 k 24 Vic , c. 33, was passed on 3d July, 1860. 
On 10th July, the petitioners made the present 
application for recall of the sequestration, to which 
the bankrupt gave in answers. 

Lord President — This is a case clearly calling for 
the exercise of the discretion which the statute has 
given MB, It would be difficult to conceive circum- 
stances to which it could more plainly point The 
Court recalled the sequestration, with expenses, 
excepting that of the petition, because that would 
have been requisite under the statute whether thf 
bankrupt appeared or not. 



20th NoVEIfBEBy I860. 

SECOND DIVISION. 
3. k K TouNO & Co., V. George Grabah. 

Process — Issues — Brokerage. 

The pursuers are sbipbrokers in Glasgow. The 
defender is owner of the ship '' Hali&x Packet." 
The pursuers were employed by the defender to 
effect a charter of the ship from Troon to Buenos 
Ayres, and they had obtained an offer to charter the 
vessel to Buonos Ayres or Monte Video, from 
Ferguson, Rennie, & Co. The defender accepted 
the offer, and the pursuers prepared and executed a 
charter-party, and handed it to the defender, but 
be had afterwards entered into another charter- 
party with Ferguson, Rennie, & Co. This action 
was then raised for recovery of £39 78. lOd., as 
brokerage commission due to the pursuers. The 
defenders alleged that they had rejected the offer 
made through the pursuers, and had, through another 
broker made a more favourable bargain with Fer- 
guson, Rennie, k Co. 

The iasue ultimately adjusted and approved of by 
the Court was, — 

" It being admitted that the defender is owner of 
** the ship or vessel called the ' Halifax Packet ;' 
'* whether on or about the month of August, 1858, 
*' the defender employed the pursuers as shipbrokers 
" to effect a charter of the ship, the * Halifax Packet,' 
'' and whether for their services under said employ- 
" ment the defender is indebted and resting owing to 
** the pursuers in the sum of £39 7s. lOd., or part 
*' thereof, with interest." 



Landlord and Tenant—Mineral Lease. 

Thb suspenders hold a lease of the coal and 
minerals in the lands of Bargaddie for 25 years, with 
an option to remove at the end of 12 years, which 
was not accepted. The lease had a clause of regis- 
tration in the books of Council and Session. Tliere 
was no stipulation that the lease should come to an 
end, if the minerals should become exhausted or 
unworkable to profit. The tenants did not pay the 
half-year's rent due at Whitsunday, 1860, in con- 
sequence, as they averred, of the coal having become 
unworkable to profit. The landlord then i^ecorded 
the Bond, and gave a charge, when this suspension 
was brought by the tenants. Besides averring that 
the coal was unworkable to profit, the tenants stated 
that when paying the rent at Whitsunday, 1856, 
their agents had intimated to the landlord that the 
Inspector believed that the minerals were not work- 
able to profit, and in paying subsequent rents they 
reserved all rights arising should such turn out to 
be the hoi. In May, 1860, the suspenders obtained 
an opinion of two mining engineers, who reported 
that the field was unworkable to profit, and should 
be given up as soon as possible ; and this was inti- 
mated to the chai^rs' agents, and from that timo 
the suspenders held the lease as at an end, and 
entitled to repetition of the rents from Whitsunday 
1857. The suspenders stated that they were to 
raise a declarator to have it proved that the 
minerals were unworkable to profit, and that the 
lease was at an end. The defendants denied that 
the minerals were unworkable to profit. The Lord 
Ordinary (Jerviswoode) refused the note, and the 
Court adhered. 

2%d Lord Juttice-Clerk — I think the questiun, 
which it is proposed to raise, is an extremely im- 
portant question, and so fiur as I am aware, it is 
new. It is well stated in the complainer*s first plea, 
and when it comes up it will require very deliberate 
consideration ; but the remedy asked upon it at 
present is immediate liberation from a subsisting 
contract of lease containing a clause of registration, 
and the question is whether in the case of such a 
lease we are to sustain this as a sufficient ground 
for interposing to prevent the use of diligence on the 
part of the landlord for recovery vf the rent 
stipulated in the contract for a period during which 
it is admitted that this suspender was in possession. 
To do this would, in my opinion, although I am 
quite aware that such questions are for the equitable 
consideration of the Court, be inconsistent with all 
practice. There may be grounds for reducing the 
lease or for getting out of it without reduction. 
But so long as it stands, did the tenants continue to 
possess under it, I think they are not entitled to 
this remedy of suspension. 



22kd Xovehbeb, 1 860. 

SECOND DIVISION. 

Thr Baroaddib Coal CoirPAinr akd Othebs, Sus- 
penden, v. Robert Wabk and Others, Chargcn. 
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22»D NOVEMBBR, I860. 

SECOND DIVISION. 



AxDasw Grahax and Othrrs v. Rev. D. Ma Ran all 

AND Otheus 

Ante-nuptial Contract — Fraud. 

Thr pursuer and Miss Scott executed an ante- 
nuptial contract, by which she disponed her estate 
to her intended husband in life-rent, for his life-rent 
iise allenarly, and to the children of the marriage in 

fee. 

After the marriage, Mrs Graham assigned to the 
defenders, as truRtees, certain insurance policies, the 
destination of which waa different from that in the 
marriage contract, the husband being excluded, and 
die fee provided to the defender and his children. 
Mrs Oraham also executed a trust disposition of her 
estate in &vour of trustees, with a destination also 
different from that in the marriage contract Mrs 
Graham died in 1858, and the pursuer for himself, 
and as administrator in law of his children, raised 
this action of reduction of the deeds granted by Mrs 
Graham subsequent to the marriage. 

Neither Mr Marshall, nor his wife, nor the trus- 
tees under the trust disposition, appeared in the 
action ; but the trustees under the trust assignation 
appeared. Tru8tee*s defence was that Mr Graham 
had homologated the deed. This Mr Graham denied. 
The plea of homologation was afterwards departed 

from. 

The Lord Ordinary reduced both the trust assig- 
nation and the trust disposition, in absence, as 
granted in contravention of the ante-nuptial con- 
tract ; and this judgment was acquiesced in. 

The Lord Ordinary afterwards pronounced a 
judgment finding the trustees bound to account for 
the trust funds, without any deduction of expenses 
in the action, and found no expenses due to either 
party. The pursuers reclaimed ; but the Court ad- 
hered, and found them liable in the expense of the 
discussion. 



under the Great Seal, followed by infeftment in 
1784 ; {5 and 6) precept from Chancery in 1820. 
In support of his personal right he produced an 
extract tack dated in 1690 by the Crown. This was 
never extinguished by inhibition. 

The Lord Ordinary ( Ardmillan) found that the 
defender had not instructed an heritable right to 
the teinds, and that he could not now found on the 
tack of 1690. 

The defender reclaimed. The Court recalled the 
Lord Ordinary's Interlocutor, and found that the 
defender had instructed a good heritable title by 
prescription under the cltarter of 1784, assoilzied 
him from the demands in the information, and 
found him entitled to expenses. 



I2th Dbobmbbr, 1860. 

FIRST DIVISI ON. 

Lord Advocatb v. Charles Balfour. 

Teinds— HeriUble Title. 

This was an information in Exchequer for recovery 
of the sums (1) of i:3287 88. Id. for teinds of crops 
of years from 1849 to 1856, of the lands of Balgonie 
and part of Markinch ; and (2) interest thereon, 
amounting to £619 Os. 6d. The defence wm a 
good heritable right, and alternatively, an unextin- 
guished tack. The defender produced in support of 
his heritable right (I) a signature passed in 
Exchequer in 1706, and superscribed by the Queen ; 
but no charter or sasine followed on it; (2) charter 
of resignation under the Great Seal in 1719, followed 
by infeftment, concluding with a clause, **cum 
decimii tarn reetoriit quam vicari't iotarum aliorum 
qite predict./* (3) charter of resignation under the 
Great Seal in 1754 ; (4) charter of resignation 



14th Dccimber, 1860. 

SECOND DIVISION. 

HsHRT Jack v. Bobebt Thoh. 

Pauper — Settlement — ^Belief. 

Thb Inspector of Dundee sued the Parish of 
Battray for reimbursement of £149 5s. lid., made 
for the aliment of John Donald, a pauper, and his 
children. It appeared that Donald had been bom 
in Battray — that he had taken up his residence in 
Dundee in November, 1843, and resided there till 
1849, when he died-^that in February, 1848, ho 
had applied for parochial relief, and in that month 
and March following he had received the sum of 
9s. 6d. — that he had a family of five children, the 
oldest of whom was twelve years of age at the period 
of receiving relief — that though not a robust man, ho 
was able to earn from 7s. to 8s. per week at his trade 
of a weaver, and his family assisted him to some 
small extent. In these circumstances, the Sheriff- 
Substitute found Liff and Benvie, as Donald's birth 
settlement, liable in relief to Dundee for the sums 
advanced by Dundee, and decerned accordingly. 
On appeal, the Sheriff reversed this Interlocutor, 
finding that at the time Donald received parochial 
relief he was not a proper object, being in the esti- 
mation of law able-bodied, at least able to work for 
his fiimily. The pursuer advocated. The Court 
having recalled the judgments of both Sberiffis, found 
that Donald, when he received pecuniary aid, was 
not legally entitled to paroch'al relief and that no 
other time within the period of his residence in 
Dundee did he become a proper object of parochial 
relief, or apply for or obtain such relief; and there- 
fore found that Donald had not lost his residential 
settlement in Dundee, and assoilzies Rattray from 
the conclusions of the summons. 



20th Decbmbeb, 1860. 

FIBST DIVISION. 

John Andersoit SNODORASs,Beclaimerand Defender, 
V. Shaw Stewart, Bespondent and Pursuer. 
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Minority and Lesion — Quadrlennium utile — Reduc- 
tion. 

The pursuer, Shaw Stewart, yt9a bom on 3rd July, 
1831, and was major on 3rd July, 1852. The quad- 
rUnnium utile expired on 3rd July, 1856. Snod- 
grass was bolder of a bill of which Stewart was 
indorsee, and he raised an action against Stewart 
and others for the contents in 1855. Stewart 
lodged defences to this action, pleading minority, 
and that the bill Iiad been granted to his hui-t and 
lesion. In 1857 this action was sisted that he 
might bring an action of reduction of the bill. 

This action of reduction was raised in May, 1857. 
The defender pleaded that the bill sought to be re- 
duced had not been challenged within the quad- 
riennium utile, and the action was therefore incom- 
petent The Lord Ordinary (Ardmillan) repelled 
the plea. The defender reclaimed, and maintained 
that a minor could only effectually challenge a deed 
granted to his hurt and lesion in his minority by 
reduction within the quadriennium utile — (Bell, 
Princ, 4 ed., 2099; Stair, I. Ti. 44; More*s Notes, 
p. 47; Erakine i. 7, 35 ; Waddell v. Gibson, 18th 
Jan., 1812 ; Baron v. flarvie, M. 9038.; M'Dougall 
V Arbuthnot, 6th Nov., 1681, M. 9044.) The pur- 
suer answered that he had challenged the bill judi- 
cially by stating the plea of minority and lesion in 
the former action within the quadriennium utile, and 
cited Montrose v. Buchanan, M. 9046 ; Murray v. 
Cochran, M 9041 ; Belshes, M 9045 ; A v. 6., M. 
9045; Telfer c. Baron, 30th Nov., 1844, 7 D. 170.; 
I Bankton, p. 180. 

The Court recalled the Interlocutor reclaimed 
against, and dismissed the reduction; holding that 
there were no equivalents to challenging a deed 
On the ground of minority and lesion, and that re- 
duction within the quadriennium utile was the only 
mode recognised by law. 



21sT December, 18G0. 

SECON D DIVISION. 

Jaffb Bbothbbs, Pursuers, v. John RiToniB, 

Defender. 

Sale — Contract — ^Warranty. 

The pursuers purchased from the defender 4120 
spindles of 3 lb. unbleached flax yam, which was 
previously seen and examined by the purchasers. 
Delivery was taken, and the price paid by bill at 
one month. The flax was sent to bleach, when it 
was found that 305 spindles were mixed with jute. 
This was intimated to the seller by the purchasers, 
with the request that the mixed spindles might be 
replaced by pure flax. Practically, this was not 
done, although there was some doubt as to how this 
offer was received by the seller, and the purchasers 
returned the whole goods, went into the market, and 
purchased other goods. The market having risen, 
a higher rate was paid for the goods so bought. 
The Bill granted for the price was retired at matu- 
rity, but the seller re-paid the amount. The pur- 



chasers then raised an action for the difference of 
price between what they had bought from the defen- 
der and what they had paid in the market 

The Sheriff sustained the defences, and assoilzied 
the defender. The pursuers advocated and pleaded 
(1) the commodity supplied to the pursuers being 
different from tliat which formed the subject of con- 
tract, they were entitled to reject it, and to rescind 
the transaction ; (2) the pursuers having by reason 
of the non-implement of his contract by the defen- 
der sustained loss and damage, were entitled to 
recover the same — Budge v. Wain, Dec., 1816 
(1 Starkie, 504); Gardner v. Gray, 6th Mardi, 
1815 (4 Campbell, 114); Gompertz v Bartlett, 
14th Nov., 1853 (2 Ellis <b Blackburn, 849) ; Allan 
V. Lake, 25th May, 1852 (18, 2 B., 560); Niciiol 
V. Godts, 6th June, 1854 (10 Hurl and Gord. Ex/ch. 
191 ; Chitty on Contracts, 402.) The fifth section 
of the Mercantile Amendment Act did not apply to 
a case where the goods delivered were deficient in 
quantity or were different from those bought. 

The defender pleaded (1) the goods delivered 
being substantially of the same character as the 
article sold, there were no grounds upon which ho 
should be made liable in damages as for breach 
of contract; (2) the advocators having pur- 
chased the goods after inspection, were not entitled 
to claim damages as for breach of contract in the 
absence of any averment or proof that the respon- 
dent was aware that the flax was mixed with jute ; 
(3) the respondent not having warranted the quality 
or sufficiency of the goods sold, they were, with all 
&ults, at the risk of the purchaser, in terms of the 
Mercantile Law Amendment Act, 19 and 20 Vic, 
c. 60. ; (4) the respondent having offered to allow 
the insufficient or defective yarn or jute to be picked 
out> and to re-place the quantity so picked out by 
sound yam, he did all that was incumbent upon him 
under the contract. 

The Court recalled the Sheriff's Interlocutor, and 
found that yam composed of flax mixed with juto 
was not flax yam, that the pursuers were under 
the necessity of buying another quantity of flax 
yam, and they were in consequence entitled to the 
difference between the contract price and the price 
paid for the second quantity of yams, and decerned 
accordingly, and for expenses. 

The Lord Justice Clerk — This is not a question 
of warranty, but a case in which a merchant sells as 
pure flax yam that which turns out not to be so, 
but a different thing, namely a mixture of flax and 
jute, and so does not furnish the commodity which 
he contracted to deliver ; and therefore the pur- 
chaser is entitled to reject the goods offered. Tliat 
right of a purchaser is said to be founded on express 
warranty according to the phraseology of the law of 
England; the description of the subject in the con- 
tract being held to amount to that, we say that that 
right is not founded on the law of warranty, but on 
the fiict that the seller has fitiled to deliver goods 
answering to tho contract, and so has failed to fulfil 
his contract. 

The other judges concurred. 
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22d Deokmbeb, 1860. 

FIRST DIVISION. 

Isabella Russell or Akdebbon v. Agnes Akdkbbon 

and Otqebs. 

Jies judicata, 

Peteb Akbkbsok, the pursuer^s huslmnd, ixi 1848, 
applied to be oonfirmed executor nominate of Alex- 
ander Anderson, in yirtue of an alleged holograph 
testamentary letter. Anderson's sisters, alleging 
that the letter was a forgery, raised an edict to have 
themselyes decerned executors, gua nearest of kin. 
These processes were conjoined; and after a length- 
ened litigation, the defenders were successful Peter 
Anderson died while the cases were pending, and his 
widow, the pursuer, was sisted in his stead. The 
present action was for declarator that the pursuer 
was entitled, as representing the deceased Peter 
Anderson, to receive and demand payment from the 
defenders of the whole moveable means and estate 
which belonged to the said Alexander Anderson ; 
and that the defenders should make over to the 
pursuer the whole amount of his estate. The al- 
leged holograph testamentary letter founded on by 
Peter Anderson, was now founded on by the pur- 
suer, but in the former actions the Court had deter- 
mined tbat the letter was not in the writing of 
Alexander Anderson. The defenders pleaded res 
Judicata^ the same subject matter having been dis- 
posed of in the former actions. The Lord-Ordinary 
(Kinloch) sustained the plea, and assoilzied the de- 
fenders. The pursuers contended that the plea of 
re8 judicata was not valid, because of a difference 
in the subject matter of the two actions, the pro- 
ceedings formerly having had for their object to 
obtain the office of executor, while the present were 
to enforce the beneficial interest in the succession. 
The former proceedings were in the Commissary 
Court, and in the Court of Session and House of 
Lords, as consistorial Courts of review ; the present 
were under the ordinary jurisdiction of the Court 
of Session. But the Lord- Ordinary held tbat it 
was of no moment that the one process had been in 
the Commissary Court and the other in the Court 
of Session, if, in truth and in substance, the same 
point had been litigated and determined in both. 
The pursuer reclaimed. Ttie two actions were not 
identical. The former action was for appointment 
to t^e office of executor. The genuineness of the 
testament had been determined incidentally but not 
finally, and could only be so in a reduction. The 
judgments pleaded as res judicata were in a different 
Court. The Commissary jurisdiction was limited, 
and their judgments could be res judicata only in 
questions within their jurisdiction. Forgery was 
not within their jurisdiction; nor could they settle 
a question of property. A decision in one Court 
did not form res judicata in another. In England 
it had been decided that a previous decision was 
not res judicata unless pronounced by a Court of 
concurrent jurisdiction. The proceedings were dif- 
ferent — the parties sued in different capacities — and 
the grounds of action were different. The pursuer 



now sued as universal legatory, formerly it was as 
executor nominate of Alexander Anderson. The 
conclusions were different. In the former action 
she sued for an office, she now demands property. 
The following authorities were cited: — Milligan v. 
Milligan, 17th Jan., 1827, Eames' Elucidations, 
ed. 1000, Art Ees Judicata; Proc. Fiscal of Glas- 
gow V. Cowan, M. 7486; Murray v. Howieson, M. 
7482. Beirs Princ, 4 ed., sec. 1889; Erskine 3, 
9, 27; Walker v. Chatto, M. 14064; Gordon, 
Craigie, & Stuart, p. 60; M*Nab v. Hamilton, 22d 
Dec, 1881 ; Gillespie v. Russell, 26th June, 1857; 
D. lib, 44, 2, 1, 31; 18 Pothier's Pandects, 163, 
ed. 1823, D. 44, 7, 25 , Stair, 4, 40, 16 ; Kames' 
Elucidations, p. 180; G)endinning v. Neilson, 4 
Brown's Sup. 470; Heddle v. Baikie, 14th Jan., 
1846; Jurist, vol. 18, 170. 

The defenders answered, the plea was well founded. 
The object of both actions was to obtain possession 
of Alexander Anderson's moveable estate. The 
same &ct had to be inquired into— the genuineness 
of the alleged testament. If the parties were the 
same, and the substance alike, it mattered not that 
the actions were in different Courts. They cited 
Karnes' Elucidations, p. 183, D. 44, 2, 14, D. 44, 
2, 3, 6, 7, 14, 21, 27; Voet ad PandeUas, 4i, 2, 3, 
Erskine, 4, 3, 1, 3; Campbell v. Grant, 30th Nov., 
1827, 6 sh. 188; Strathmore v Strathmore's Trus- 
tees, 24th May, 1833; Meggat v. Secular, 30th May, 
1833. 

The Court adhered. 

The Lord- President — The question truly is this, 
whether the matter is the same as that raised in 
the former action ? The pursuer put forward 
his petitions as executor against the demand 
of the next of kin. He put forward his double 
position as executor nominate and aa universal 
legatory. Both were relevant matters. The ques- 
tion came to be whether the document was genuine, 
yea or nay ? The answer to that question would 
turn the decision the one way or other ; it would 
determine whether, on the one hand, the office of 
executor was to be given to the next of kin, on the 
footing of the deceased having left no settlement ; 
or, on the other hand, whether the office was to be 
given to Peter Anderson, as executor and universal 
legatory. That was the matter litigated, and it was 
decided by the Commissary, repelling the objections, 
and giving effect to the demand of the next of kin. 
The pursuer again appears and says, now you have 
got the estate, hand it over to me as universal 
legatee ; I think this is precisely the same matter. 
If he had been universal legatory he would have 
been entitled to get this estate. What is raised 
here is truly the same matter as ' that which was 
raised, relevantly and competently, in the former 
actions. 



11th Januart, 1861. 
SECOND DIVISION. 

Geo. Ed, Pj^tebs, Advocator, v. Tbouab FiNNiGBAy, 

Respondent. 

Master and Servant — Culpa — Iveparation. 
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Thb refipondcnt was a workman in the advocator's 
service, who was then conti actor for layintj pipes to 
convey the Loch Katrine water into Glasgow ; 
while in his service* a trench had fallen in, and a 
36-inch pipe, which had heen laid down alongside 
the trecch, fell in and injured the respondent. He 
raised an action of damages in the Sheriff Conrt at 
Glasgow, in which evidence was led. It appeared 
that the pipe, ahout 2^ tons weight, was laid down 
near the trench, which was not ranced or supported, 
and these two causes combined caused the sides of 
the trench to give way. The evidence varied as to 
the depth of the trench — some of the witnesses 
stating it to have biBen seven, others four or five 
feet deep. The advocator proved that he had em- 
ployed men of sufficient skill and experience as fore- 
men and managers, but he admitted that he himself 
took a general superintendence of his contracts, and 
that at this particular part of his contract he bad 
personally superintended the works. The Sheriff- 
Substitute found that there had been a certain 
amount of negligence on the part of the defender, 
or his foremen or managers, for whom he was re- 
sponsible, and found him liable in ^40 damages. 
The Sheriff, on appeal, adhered, but increased the 
damages to £80. In the present advocation the con- 
tractor argued' that no fiEiult had been proved against 
either himself or his manager or foreman. The 
question was, did the master adopt such reasonable 
precautions as might be thought sufficient to prevent 
accidents ? He bad employed a manager and fore- 
man of proved skill and experience. A master was 
not liable for injury to one servant through the neg- 
ligence of another, and in principle a foreman could 
not be distinguished from an ordinary workman. 
For the respondent-r-It was proved that there was 
negligence on the part of the advocator himself. 
Though a master was not liable for injury caused 
by a workman to another, he was so liable for the 
negligence of a foreman. 

The Court held that in the evidence it had been 
proved that there was fault and negligence on the 
part of the defender personally, which was the cause 
of the accident, and that it was unnecessary to con- 
sider the alternative grounds of liability on the 
allesed fault of the foreir>an and manager. The 
Sheriff's Interlocutor was recalled, but substantially 
repeated, finding the advocator personally liable, 
and fixed the damages at £S0, with expenses. 



8 and 9 Vic, c. 26, entitled "An Act to prevent fish- 
ing for trout or other fresh-water fish by nets, in 
the rivers and waters of Scotland," in so fiar as he 
had fished for trout or other fi'esh-water fish, 
by means of nets, in the Deveron, at a place 
where it flowed by or through his fiirm, for doing 
which he had no right or written permission fi'om 
the petitioner. Dempster's defence was that the 
petition was not relevant, it not being unlawful for 
a tenant to fish on his own farm. The Sheriff Sub- 
stitute sustained the defence. The petitioner appealed 
to the Circuit Court at Aberdeen, from which 
the case was certified to the High Court It was 
held by both parties that there was nothing in 
Dempster's lease to affect the question. 

The appellant argued — The proprietor of the 
land alone bad the right to fish for trout — a right 
of access to the banks of a river for other purposes 
did not confer that right. A tenant &rmer had 
only right to the produce of the soil — He could not 
kill game. His right to kill foxes and rabbits was 
founded on his right to the produce, which these 
animals destroyed. Fereuson v. Sheriff, 18 July, 1844, 
Stair, 2, 9, 1, Erskine, 2, 6, 20. Hopetoun v. Wright, 
17 Jan., 1860, Colquhoun, M., 4997. Moncrieff «. 
Amott, 13 Feb., 1828, F.C. Craig, 2, 8, 22. 

For the respondent it was miuntained, trout were 
fsrcB naUiroB, Erskine, 2, 1, 10; Stair, 2, 3, 69; 
Bankton. 1 , 505. Any one in possession of a river's 
banks might take trout. The tenant was legally in 
possession of the banks, Carmichael M., 9645. 
MacKenzie v. Rose, 26 May, 1830. 

The Court sustained the appeal, reversed the 
judgment, and remitted to the Sheriff. 

Lord Justice Clerk — We are of opinion that an 
agricultural tenant, has not, as such, any right to 
fish in a stream running by or through his farm, 
with any net of any kind or description. Whether 
an agricultural tenant, as such, may have right to 
angle or not, or to fish in any other way for fresh- 
water fish, is not kujus loei, because the statute 
deals entirely with net-fishing, and contemplates no 
other kind of fishing. 



14Ta January, 1861. 

SECOND DIVISION. 

The Dues of Bichhond v. Peter Deufsteb. 

Landlord and Tenant — Troutfishing. 

Dbhpster is a tenant of the farm of PitscUrry, the 
property of the Duke of Richmond. The Duke 
presented a petition against Dempster, setting forth 
that he had been guilty of a breach of the statute 



17tb January, 1861. 

SECOND DIVISION. 

G. A. BoETTCBER V. The Carron Compaky. 

Maritime — Collision— Reparation. 

The pursuer was Master and Owner of the barque 
<<Camilia," which, on 30th September, 1859, 
sailed from Grangemouth to Memel. When some way 
down the river Carron the wind fell, and anchor 
was cast. The steamer " Grange" in coming up the 
river, came into collision with the " CamUia,** while 
at anchor, and was taken back to Grangemouth to 
be repaired. This action was raised for reparation 
of the damage done. The case went before a jury, 
who retumea a verdict, finding that the collision 
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took plaoe through the &alt of both futrties, in the 
proportion of two-thirds to the defenders, and one- 
third to the pursuer; leave was given to the defenders 
to move the Court tO' reduce the damage to one-half 
of the loss actuallysustained, if the Court should be of 
opinion that the loss ought to be borne by the 
parties equally. 

On a motion for the applioation of the verdict, 
it was argued for the defenders that it should be 
entered up for them, because the damage was 
owing to the &ult of both parties. M*Naughton 
V, Caledonian Railway Company, 17th Dec, 1858, 
where it was held that the party injured could 
not recover. The rule had been applied to all kinds 
of injuries on land, and was equally applicable to a 
collision in a river. The principle was applied in 
England to collisions of ships, ao doubt the case 
of La Neve was apparently adverse, but it was 
explained in this way, that the English CouH of Ad- 
miralty did not extend over inland navigable rivers, 
which the Admiralty court of Scotland did below 
the first bridges, or within the flood marks — 
1681, c. 82. 

It was argued for the pursuer, that the presiding 
judge bad directed the jury that the case of La 
Neve was applicable, and this direction was not 
excepted to. This was a proper maritime case, 
to be decided by the rules of Scottish maritime law. 
Erskine, 1,3, 33 and 34, 1 Wm. 4, c. 69, sec. 21. 
There was no rule for holding that the ordinary law 
as to accidents should be applied to this case. 

The Court apportioned the damages equally be- 
tween the pursuer and defender. 

The Lord Justice Clerk, — The collision took place 
not in the open sea, but in a navigable river, the 
Carron. But the jurisdiction of the Admiralty 
Court of Scotland is not confined to high seas, it 
extends to '*all ports, harbours, or creeks of the 
"same, and firesh-water or navigable rivers below 
''the first bridge or within the flood's mark, so fiir 
"as the same does or can at any time extend." 
It is impossible to say that there is any peculiarity 
in our jurisprudence, in this department, which dis- 
tinguishes it fiT>m the maritime law of other nations, 
or in particular from the Admiralty law of Eng- 
land. The maritime law of Europe has, from the 
earliest times, applied the doctrine of average in 
cases of collision. It appears to me that the great 
weight of authority is in fi&vour of equal division. 
But what is of the greatest importance for us is, 
that it is the only principle of division of loss in 
cases of this description which has been, in modem 
times at least, sanctioned by the courts of England 
and Scotland, and we are bound to disregard this 
finding of the jury, and to reduce the damages to 
one half actually sustained by the pursuer as owner 
of the «* Camilla." 



I7th Jamuabt, 1861. 

SECOND DIVISION. 

David Cboiibib v. William M*Ewiv. 

Small Debt Act — Review — Circuit Court. 

The pursuer in this action was summoned to the 
Small Debt Court, the citation to which was dated 
25th March, while the day of compearance was 
stated to be 1 3th March. This i^as explained to 
be a clerical error, and that m the principal sum* 
Dions the diet of compearance was 13th May. The 
Sheriff decerned in absence.^ Crombie was charged 
on 20th May, 1 859 ; on 3r^ June his effects were 
poinded, but in the schedule of poinding the credi- 
tor's name was omitted. The pursuer then raised 
an action of damages in the Court of Session for 
£300. His pleas were (1) that he had received no 
citation to nppenr on 13th May ; (2) the poinding 
following on the decree obtained was null aud void 
from informalities ; (3) debt sued for not due ; and 
(4) damages having been sustained, reparation was 
due. The defender's pleas were, 1st, the action was 
incompetent in respect (1) the small debt summons, 
execution of citation, and decree, were ex facie regu- 
lar, and not liable to challenge ; (2) the defender 
had failed to avail himself of the statutory power of 
re-hearing, could not now sue for damages ; (8) 
the decree and proceedings were legal and regular, 
and not liable to be opened up or set aside. The 
Lord Ordinary (Neaves) found that the pursuer had 
not set forth any competent or relevant grounds 
sufficient to support the conclusions, and dismissed 
the action. 
The pursuer reclaimed, but the Court adhered. 



18th Jakuabt, 1861. 

FIRST DIVISION. 

The Presbytery op Eigik and Others, v. Th« 
Magistrates and Town Council of Elgin. 

Church-Presbytery — Burgh School — Public School. 

This li-as an action of declarator to have it found and 
declared that the school or academy of Elgin was a 
public school, and as such fell within the jurisdic- 
tion, superintendence, and control of the Presbytery 
of Elgin and the other judicatories of the Church of 
Scotland, in virtue of the Statutes 1633, c. 6; 1690, 
c, 17; 1693, c. 22; 1706, c. 6; and 43 Geo. III. c. 
54 j as well as in virtue of the common law. Elgin 
is a royal burgh, and the parish is partly burghal 
and partly landward. A grammar and music school 
existed in Elgin prior to the Reformation, and was 
endowed by King James the Sixth. The music 
school was, about 1659, converted into an English 
school, in which sacred music was taught ; and it 
was alleged that the Magistrates and Town Council 
of Elgin always acted as patrons, and took the 
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initiative in the appointment of the teachers. In 
the course of last century, these schools were com- 
bined and remodelled, a new school-house built, 
and was called the "Elgin Academy.'' The pur- 
suers complained that the defenders had infringed 
on the jurisdiction of the presbytery, tg. had 
appointed teachers not members of the church, 
without trial before the presbytery, and without 
subscription to the "Confession of Faith," had 
separated the offices of precentor and English 
teacher, which had always been conjoined. Parties 
did not agree under what authority the different 
changes in the constitution of the school had been 
effected, and the acts of jurisdiction alleged to have 
been exercised by the presbytery. On a hearing 
before Lord Handyside in January, 1856, he 
reported the case to the Court, aud in a note he 
indicated an opinion that burgh schools fell under 
the Acts 1693, and prior statutes, giving the right 
of superintendence to the presbyteries. But as the 
defenders alleged a contrary usage as controlling the 
application of the statutes — which was a relevant 
ground of defence as regards Scottish statutes — they 
craved to be allowed a proof (1) that the Grammar 
and English School of Elgin were extinguished in 
1800, and in the following year the present 
academy established, and that it had always been 
treated as a school or institution distinct from the 
Grammar and English School formerly in existence ; 
(2) that the present academy had never been treated 
as under the cognizance and jurisdiction of the 
Presbytery, hut had been under the control of the 
Magistrates and Town Council ; (3) a general proof 
that Presbyteries of the Church had never exercised 
any superintendence over burgh schools, or public 
schools, or academies in the burghs of Scotland, the 
appointment of the teachers in which was in the 
hands of the Magistrates and Town Council of 
burghs. Under certain reservations, the Court 
allowed a proof to both parties. This proof was led, 
and parties heard by the Court, who pronounced an 
Interlocutor finding that the Elgin Grammar School 
as it existed prior to 1800 was a public burgh 
school — ^that the sang or music school was also a 
public burgh school — that in 1800 or 1801 these 
schools were united, and a new building erected, 
but that the new establishment retained its charac- 
ter of a public school, and was the public school of 
Elgin; and appointed parties to give in cases on the 
question, whether the right of superintendence over 
schools vested by law in Presbyteries extends to 
burgh schools or public schools within burghs. 
Cases were given in by both parties. The opinion of 
the Court was delivered by 

Lord Deas — I agree with Lord Handyside, Ordi- 
nary, in thinking that the statutes are applicable. 
I have no doubt at all, that these Acts of 1690 and 
1693, are applicable to public burgh schools. The 
only other public schools to which they could be 
applicable was parish schools ; and of these, there 
were yet comparatively few. On the whole, I 
would conclude by applying to these statutes the 
language which Lord Chancellor Loughbourgh used 
with r^erence to one of them — the Statute 1693, 



in the case of M'Culloch, already mentioned, when 
he said — <* I cannot, in defiance of the Act of Par- 
liament, maintain that schools are not under the 
cognizance of Presbyteries. It is there expressly 
laid down, and that they are and shall be liable to 
that jurisdiction ; neither am I at liberty to enquire 
into the propriety of that regulation." 

The Court pronounced an Interlocutor finding 
and declaring in terms of the conclusions of the 
libel. 



24th Januabt, 1861. 

SECOND DIVISION. 

Peteb Beatti?, Suspender v. John Gsmmell, 
Chai^er and Kespondent. 

Limacy Act — 20 h 21 Yic, c. 71. Commitment of 

Lunatic — Expenses. 

The respondent is one of the Procuraton Fiscal of 
Lanarkshire. In December, 1859, he presented a 
petition to the Sheriff, that Robert Bittle, from 
medical certificates, appeared to be furious or fii- 
tuous, and in a state threatening danger to the 
lieges, had been found at large and apprehended; 
and he craved warrant to commit him to the Glas- 
gow Boyal Lunatic Asylum until cured, or caution 
found for his safe custody, and craved deoemiture 
against the Barony Parish, of which the defender is 
inspector, for payment of such a sum as might be 
necessary for the lunaiic*s maintenance, and also 
the expense of apprehending him. Warrant was 
accordingly granted for his commitment, and for 
citation in the usual way. The suspender was cited 
as a witness. At the examination an assistant in- 
spector attended for the Barony. The Sheriflf 
found Bittle to be lunatic and dangerous, granted 
warrant to commit him to Gartnavel Asylum; 
found the Barony Parish liable ad interim for 
Bittle 's maintenance, and decerned in the respond- 
ent's favour against the Parish therefor, as well as 
for the expense of apprehending the lunatic. The 
Fiscal charged the inspector, who suspended. The 
suspender averred that the Sheriff had no power to 
do anything else than issue an order addressed to 
the superintendent of an asylum for the commit- 
ment of the lunatic in the asylum, and the liability 
for expenses must be fixed and recovered by separate 
procedure. The Fiscal stated the course followed 
in this case was that adopted in all similar ones 
since the Act 20 & 21 Yic, c. 71, the inspector 
having refused to take proceedings under the Act, 
and no objection had hitherto been taken by the 
Inspector of Barony. 

The Lord Ordinary (Neaves) found the deliver- 
ance of the Sheriff to have been incompetent and 
ultra vires, sustained the reasons of suspension, 
and suspended simpllciter. The Procurator Fiscal 
reclaimed, but the court adhered. 
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25th, January, 1861. 
SECOND DIVISION. 

Peter Bbattxb v. Pannt Anh Mahov or Wilson. 

Poor Law Act, 8 & 9 Vio , o. 83. — Deportation of 
Pauper — Settlement. 

The advooator, Beattie, presented an application to 
the Sheriff under 77th section of the Poor-Law Act, 
for removal of the respondent to Belfiist, as she had 
been horn in Ireland, and had not acquired a settle- 
ment in any parish or combination in Scotland, or 
if acquired had not retained such settlement, and 
that she had two children who had not gained a 
settlement in Scotland. Medical certificates were 
produced, and the pauper admitted that her hus- 
band had resided in the city parish from 1843 to 
May, IS55, when they removed to the Barony parish, 
where she resided till August, 1859, in which year 
her hushand had deserted her, and in October of 
that year she had applied for relief. The children 
were bom in the City parish. The Sheriff refused 
the warrant to remove, finding that when a poor 
person *' has not acquired or gained " any settle- 
ment in Scotland, the poor person may be removed, 
but where a settlement has been once gained and 
lost, the Sheriff has no such power of removal. 
The inspector advocated, and the Court altered the 
Sheriff's Interlocutor, and found that the respond- 
ent had been bom in Ireland — that she had no 
settlement in Scotland — that she had become 
chargeable in the Barony Parish, and remitted to 
the Sheriff to grant the prayer of the petition to 
remove the pauper. 



5th February, 1861. 

FIRST DIVISION. 

R. & M. Faulds v. Joseph Towksekd. 

Theft — Sale — Vitium recUe. 

The pursuers brought an action in the Sheriff 
Court at Glasgow for payment of £30, the alleged 
value of a horse which, having been stolen, had 
been sold to the defender, and destroyed, and used 
by him in the course of his business, as an artificial 
manure manufiusturer. The defender's practice 
was to purchase animals only in the evening. The 
horse in question had been bought on the night of 
8th July, 1858, for 12s. from a person who said he 
was the owner, and it was immediately killed and 
used. The horse was found to have been stolen 
shortly before the purchase ; and the thief was 
afterwards tried for the crime and convicted. A 
proof was led in the Sheriff Court ; and as to the 
value, it was conflicting — one set of witnesses 
stating that the horse was worth from £20 to £30, 
while another set stated that it was not worth more 
than a few shillings. The defender had tendered 
£1. The Sheriff-Suhstitute (Smith) assoilzied the 
defender. On appeal, the Sheriff (Sir Archibald 



Alison) reversed, and decerned for £20, with 
expenses, chiefly on the ground of carelessness of 
the defender or those in his employment, which he 
held amounted to ctdpa lata, which again was 
equal tO dole. The Lord Ordinary (Ardmillan) 
decerned for £10 against the defender, with modi- 
fied costs in the advocation. Both parties reclaimed, 
but the Court adhered, except as to the modifica- 
tion of expenses. 



7th Fjbbruabt, 1861. 

FIRST DIVISION. 

J. P. Fleminq v. Brown's Trustees. 

Legftcy — Discharge — Receipt. 

The late Hugh Brown of Broadstone was one of the 
legatees of the late John Ferguson of Caimbrook, 
who left him £50,000. Payment was tendered in 
September, 1856, and a discharge was presented 
for Mr Brown's signature. The &ctor for Fergu- 
son's trustees wished to retain £125 188 7d on 
behalf of the pursuer, a writer in Glasgow, law 
agent of the trust. The discharge was written on 
a penny stamp, was in the usual form of a full dis- 
charge, and had a registration clause. Mr Brown 
took payment of the legacy, under deduction of the 
sum charged, and signed Uie dischaige, but gave a 
notarial written protest against his liability for 
more than a receipt as for money received. The 
factor retained the £125 18s 7d in his hands. Mr 
Brown, the legatee, having died, this was an action 
against his trustees for the sum so retained. It 
consisted of an ad valorem fee of £125 10s— 8s 6d 
for drawing the deed, and one penny for the stamp. 
The ad v<Uorem fee was charged in accordance with 
the Tables of the Glasgow Faculty, and the Writers 
to the Signet, Edinburgh. The defenders main- 
tained that a receipt in common form as for money 
received was sufficient, and that there was no usage 
or binding rule making them liable for more. The 
Lord Ordinary (Mackenzie) found that the defen- 
ders were not liable in the account sued for, and that 
a duly attested receipt on a penny stamp was all they 
were entitled to demand. The pursuer reclaimed, 
but the Court adhered. 



Sth Febbuabt, 1861. 

SECOND DIVISION. 

Rbsfbew & Bbown V, The Magistbates of Glas- 
gow AND Othebs. 

Land Tax — Cess — Trade Stent — Royal Burghs. 

T. P. Sfabpe, one of the defenders, was appointed 
by the Crown, Collector of Land and Assessed Taxes 
for Lanark, Renfrew, Dumbarton, and Bute. In 
July, 1 854, he certified to the Sheriff of Lanarkshire 
that, among others, the pursuers, manufacturers in 
Glasgow, stood assessed in a sum of 2s of land and 
assessed taxes, which was unpaid, and he craved 
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warrant to reoover, in terms -of 52 Oeo. III., o. 95. 
Warrant for poinding and distraining were granted. 
The pursuers suspended^ and thereafter brought an 
action of reduction and declarator, to have it found 
and declared that trade stent, -or cess* formed no 
part o( and was not included in, the land tax pay- 
able to the Crown, or was not payable to the Crown, 
1)ut to the Magistrates of Glasgow. Defences were 
lodged for tlie ProTOst, Magistrates, and Town 
Council of Glasgow, and compearance was made 
for Mr Maxwell, as successor to Mr Sharps. No 
appearance was made for the Crown or Mr Sharpe. 

The defenders averred (stat. 12) that from the 
earliest times, and at any rate from time immemo- 
rial, the City of Glasgow contributed its proportion 
of the land tax or cess imposed upon Scotland. The 
gross amount paid by the goyemment, as well as 
the necessary expense of collection, was raised in 
the manner prescribed by the statute, from the 
''burgesses, xndwellers, and inhabitants" of the 
burgh. One portion of the tax was levied from the 
heritors of lands and houses, according to the 
amount of rent; the other was stented upon 
inhabitants according to their respective trades. 

The pursuers inter alia pleaded (4) that the im- 
post known in Glasgow by the name of trade stent, 
or cess, being no part of the land-tax payable to 
the Crown, or not payable to the Crown, the 
certificate by the defender, Sharpe, &lsely certi- 
^ing that the pursuers stood duly assessed in 
land-tax, and the above diligence following on 
the said certificate, shquld 1^ reduced and set 
aside ; «nd whether set aside or not, decree should 
be given in terms of the first conclusion of the 
declarator. 

The defenders' first plea was — ^Trade-jBtent being 
a legal impost, and having been collected in Glas- 
gow from time immemorial, as a part of the land- 
tax payable by the burgh of Glasgow ; and the 
piursuers, at the period in question, having been 
subject to this assessment, the conclusions of the 
summons were untena]i)le. 

The Lord Ordinary having heard parties, pro- 
nounced an Interlocutor finding that the impost 
known in Glasgow by the name of trade stent, or 
cess, forms a part oif*, and is included within, the 
land-tax, and is payable to the Crown, and leviable 
by its officers accordingly. 

The pursuers reclaimed ; and the Court, think- 
ing the case of great importance, ordered cases. 
Elaborate cases having been given in for both parties, 
and considered by the Court, they adhered to the 
Lord Ordinary's Interlocutor. 



8tb Febbuart, 18G1. 

FIRST DIVISION. 

J. H. SuTTEB & Others «. The Abeboeek Ascno 

CouPAHT & Others. 

FeriB natwras^-WhaU Fiihing'^Oceupancy. 

Is October, 1856, the pursuers' brig "Clara/' and 



the defenders' vessels, ''Alibi" and ''Sophia," 
were engaged in the whale-fisbing in Cumberland 
Inlet. The ''Clara" had a boat manned by Es- 
quimaux, whose crew used both harpoons and lines, 
affixed to which were " drogs " or floats of inflated 
seal skinSi On 13th October, 1856, when near 
Natilick in Cumberland Inlet, the harpooner of 
the "Clara's" boat harpooned the whale — ^the sub- 
ject of this action. After having been struck, the 
whale ran out three lines of 100 fitthoms each; the 
" drogs " being then attached were, with the lines, 
thrown overboard. The whale disappeared for about 
two hours, during which the " Clara's " boat was in 
search of the fish. It was next seen near the boats of 
the "Alibi,'' which being nearest the fish, made for it, 
killed it^ and took possession of it. It appears the 
whale was in a diieMibled condition, and had the 
"Clara's" lines and "drogs" attached when taken 
by the boats of the " AlibL" The " Clara's " boat's 
crew claimed the fish, but this was refused by the 
crew of the *' Alibi's '' boats. This action was raised 
by the " owners o^ or adventurers in, the fishing brig 
"'Clara' of Peterhead," against the "owners and 
" masters of the fishing vessel ' Alibi ' of Aberdeen," 
for £1200, as damages for loss sustained by the 
seiaure and detention by the defenders or their 
servants of the whale above mentioned. 

The pursuers maintained that it was a custom in 
drog-fi^ing, that the whale became their property 
as soon as struck; and as their boats had never left 
the fishing ground, and that having so struck »it, 
and still in pursuit, with a reasonable prospect of 
success, they were entitled to the whale. 

The defenders argued — that it was a special cus- 
tom in all whale-fishing, that the property of a 
whale was in the first striker so long only as the 
fish and the boat of the crew which had harpooned 
the whale were connected by the harpoon and line; 
and that so soon as the line was detached or 
thrown overboard, it became a "loose fish«" and 
the property of the first finder; and that by the 
general law of occupancy, the pursuers were not 
entitled to the fish in question, as they were not, at 
the time the defenders killed it, in the pursuit of it 
with any prospect of success, and had, on the con- 
trary, abandoned the pursuit. 

The Lord Ordinary, after a lengthened proof, 
found that the whale had not become appropriated 
by the " Clara " ftnd her owners, but had become 
the lawful property of the owners of the " AlibL" 

The pursuers reclaimed, and the Court recalled 
the Interlocutor of the Lord Ordinary, and found that 
the whale in question had become, and continued to 
be, the property of the pursuers. 

Lord Fraident — It appears to me— First, that 
there is no conventional rule applicable to this kind 
of fishing; and second, that the whale was so dis- 
abled and exhausted by the pursuers' men as that 
it would have been easily captured by them at the 
time the defenders interfered; third, that the pur- 
suers never abandoned the pursuit, and consequently 
that, by the law of occupancy, the punoers are 
entitled to claim the fish. 
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9tr Februabt^ 1861. 
FIBST DIVISION. 

Robert Dunoav v. Jane Davis. 

Fug<B Warrant — ContiDgent Debt — ^Bastard in utero, 

Dayis presented a petition to the Justices at Ham- 
ilton for iRf-arrant to apprehend Duncan, as in med^ 
itatiane fugm. She stated in her petition that 
Dancan was about to leave Scotland to avoid her 
*' lawful claim against him for inlying expenses and 
" aliment for the child (of which she was pregnant 
'< to him) when due," and craved warrant to commit 
him to prison until he found sufficient cautidn, " dt 



The respondent (in 18/lf9) had been convicted and 
imprisoned on a charge of having been found near 
an illicit stilL The sentence was quashed bj the 
Court of Session on the ground that the respondent 
had been detained from the 22d to the 24th March 
without a warrant, and without having been brought 
before a Justice, and the procedure was therebjr 
deprived of the character of being under immediate 
arrest; M'Lougblan, it was alleged, was not in 
lawful custodj, and the subsequent procedure was 
illegal. 

Evans appealed to the House of Lords (1) because 

the Court of Session had no jurisdiction in the 

matter, and (2) because, assuming the jurisdiction, 

judieio tiite in any action for payment of the said the judgment of the Court of Session was erroneous. 

The House of Lords reversed the judgment of the 
Court of Session, holding that though the Court had 
jurisdiction in excise cases, yet that the 79th section 
of the Act 7 and 8 Geo. lY., c 53, excluded all 
review by way of suspenUon, advocation, or re- 
duction. 



inlying expenses, and aliment, and consequents, 
** which may be raised against him at the instance 
''of the petitioner within seven months." The 
suspender, Duncan, was apprehended and examined, 
and a proof was allowed to the petitioner of the 
whole fiusts and circumstances in support of her 
petition and oath. On considering the proof the 
Justices found the complaint proved, and granted 
warrant to commit Duncan to Hamilton Jail; and 
he was imprisoned accordingly. He then brought a 
suspension, in support of which he pleaded that it 
was incompetent to imprison m medUatiane fugat 
for a contingent debt of uncertain exactness and 
impreoiBe amoimt, like the debt alleged, and that 
there was no specific sum of debt in the original 
petition. This last plea was met by the &ct that 
a minute had been given in, in supplement of the 
petition, specifying the inlying charges of £1 10&, 
and £5 yearly for seven years from the bii-th of 
the child. 

The Lord-Ordinary passed the note and granted 
warrant of liberation. Davis reclaimed, and the 
Court recalled the Lord-Ordinary's Interlocutor. 

Lord Fruident. — It is said that there is no pre- 
cedent sanctioning applications for what are called 
fugcB wavrants imder circumstances such as the 
present. I think it would be a pity if the remedy 
did not apply to this as well as to other kinds of 
debt ; and I think there are precedents for it. I 
have some recollection of a case of this kind, where 
there was a suspension in this Court. A difficulty 
had arisen because twins were bom, and the cau- 
tioner contended that he was not liable in that con- 
tingency, and while that point was being discussed 
one of the children died, and another question arose 
whether it was for the living child or for the dead 
that the cautioner had b^me bound. Then 
there has been a practice of granting warrants of 
this kind in cases like the present. 



21sT Febbuabt, 1861. 

HOUSE OF LORDS. 

EoBEBT Evans, Appellant, v. John M'Loughlan, 

Kespondent. 

Suspension and Liberation — Justices — Exchequer — 

Excise. 



27th Februart, 1861. 

FIRST DIVISION. 

John "Wtpeb «. John & "William Habvet k Co. 

Mercantile Law Amendment Act — Sale — Arrest- 
ment — Delivery. 

Tbe defenders are distillers in Campbelton, Ai^yle- 
shire. On 20th March, 1857, they sold to John 
Risk a quantity of whisky, then in their bonded 
warehouse. Next day Risk sold six puncheons of 
the whisky to the pursuer. On Idth April he paid 
Risk, and on the 27th Risk paid tbe defenders. The 
pursuer obtained delivery of one puncheon in May, 
1858. The remainder sold to him remained in the 
custody of the defenders, in name of Risk. He 
was sequestered in July, 1858 ; and the defenders 
then raised an action against them for £1113 lis. 
6d., and arrested what remained of the whisky in 
their own hands. The defenders afterwards obtained 
decree in the action. After the sequestitttion and 
arrestment, the pursuer intimated the sale by Risk, 
and demanded delivery. The defenders refused. 
The pursuers presented a petition to the Sheriff for 
warrant of delivery. Risk's trustees, though called, 
made no claim. The petition was founded on the 
Act 19 and 20 Vic, c. 60— the '* Mercantile Law 
" Amendment (Scotland) Act, 1856,** and the ques- 
tion raised was whether the pursuer, as subvendee 
of the undelivered puncheons, was entitled to de- 
livery from the defenders, or whether thej were 
entitled to retain the same as against the balance 
due by Risk, as constituted by the decree obtained 
by them against him. The Sheriff-Substitute (H. 
Glassford Bell) found that the defenders had no 
right, at common law^ to retain the whisky unde- 
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liyeted, for which they had been paid, as against 
the pursuer, the second purchaser, who had also 
paid for it. Bepelled the defence and decerned 
against the defenders. Thej appealed* hut the 
Sheriff adhered. The defenders then advocated. 
Bisk's trustees again appeared, and craved to see 
the process. He was allowed, but dedined to sist 
himself, as he was advised the defenders were entit- 
led to retain the whisky for the general balance due 
them. From the importance of the point involved 
the Court ordered cases to be laid before the Judges 
of the Second Division, and the permanent Loids- 
Ordinary. 

The Ck>nrt, by a majority of the whole consulted 
and consulting Judges, recalled the Interlocutors of 
the Sheriff and Sheriff-Substitute, and found that 
the sale by Bisk to the pursuer, not having been' 
intimated previous to the date of the sequestration, 
or of the arrestment, the pursuer was not entitled 
to insist for delivery of the whisky, and dismissed 
the petition and decerned. 



1st Mabch. 1861. 

robebt johnstok v. john robebtson. 

Compensation — Liquid and Illiquid — Damages — 

Penalty — Contract 

The pursuer is a builder in Edinbmrgh, and he 
entered into a contract with the Parochial Board of 
Latheron, of which parish the defender is inspector, 
to erect a poor-house for the parish. One of the 
clauses of the contract bore that Johnston bound 
himself to have the works completely erected, built, 
executed, and finished, and the keys delivered on or 
before the Slst day of March, 1856, under a penalty 
of £5 stg. for every week during which the whole 
of said works shall remain unfinished after the 31st 
March. The board agreed to pay the price by in- 
stalments at certain fixed periods. The contract 
also had the usual penalty clause at the end. The 
pursuer raised an action for the balance of the con- 
tract price, for certain extra work, and for damages 
connected with a former contract. On 24th Nov., 
1858, the pursuer obtained decree in absence which 
was extracted. The defender then presented a 
note of suspension, as of a threatened charge, and 
this was conjoined with the pursuer's action. The 
defender averred that the works had not been com- 
pleted at the date specified in the contract, nor at 
the date of the defence, and what was done was de- 
fective and incomplete in various particulars, and 
they averred that he was liable in £5 stg. per week 
of stipulated penalty from and since the Slst March, 
1856, amounting, as at Slst January, 1860, to up- 
wards of £1000, and these still current and accru- 
ing ; and otherwise to an amount exceeding the 
sums concluded for in the summons. The pursuer 



pleaded the architect's certificate of the work having 
been completed, and the extracted decree excluded 
the d^ender*s pleas. The defender pl^ided that 
having failed in implementing the contract, the 
sum^ claimed were not due-*that the certificates 
founded on were fiilse and fraudulent — and that as 
the penalties already due and accruing exceeded the 
sums claimed, the action should be dismissed. The 
pursuer proposes issues of employment and resting 
owing. The defiBnder proposed an additional issue, 
embradng the damages for delay in completion of 
the work. This was objected to by the pursuer, 
who maintained that the defender's plea amounted 
to one of compensation, which, by 1592, c. 141, 
required to be " instantly verified by writ or oath 
'' of the party before giving decree, be admitted by 
'' all Judges of this r^dm by way of exception, but 
" not after the giving thereof, or the suspension or 
" reduction thereof" Compensation could be pleaded 
only before decree; Wright v. Shiell, M. 2640; Logan 
V. Couts, M. 2641; Erskine, 3, 4, 19; BeU's Prin- 
ciples, 575. The defence was a claim for a sum as 
damages not liquidated, and therefore it could not 
be pleaded in compensation. The clause was a 
penalty clause subject to modification by the Court. 
The price of the whole work was about £1700. It 
was therefore monstrous to claim £1000 as dam- 
ages for delay — Low v. Peers, 14th May, 1760; 4 
Barrows, 2225. 

Defender's authorities — ^A. v. B., M. 2648; Corbet 
V, Hamilton, M. 2642; Cuningham v. Wilson, 17th 
January, 1809, F. C; 2 BeU's Com. 139, 5ed.; 
Homer v. Flintoff, 22d April, 1842; 9, Meeson & 
•Welsby, 681; Bells v. Burch, 11th May, 1859; 28, 
L. J. N. S., Exch., 271; Fletcher v. Dyche; 2, 
Durnford & East, 32. Ultimately the defender 
was allowed a counter-issue, embracing the penalties 
stipulated for under the contract in the event of 
deky. 

Lord Benholm. — The plea of the defender is 
based mainly on the rule of the law of Scotland — 
that one party to a mutual contract, in which there 
are mutual stipulations, cannot insist on having his 
claim imder the contract satisfied, unless he h pre- 
pared to satisfy the corresponding and contempor- 
aneous claims of the other party to the contract. 
I think the rule of law that an illiquid claim cannot 
be set off against a liquid claim, does not apply to 
such a case; and that, at till events, if the one claim 
be liquid, and the other illiquid, yet contemporan- 
eous, the rule should suffer some qualification or 
relaxation, if the claims arose under one contract 

I think we may safely grant such a 

counter-issue as that proposed by the defender. 
The other Judges concurred. 
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8th Mabgh, 1861. 

FIRST DIVISION. 

Edwabd Kellt v. Margabbt Esllt & Otbbbs. 

Nuncapaitive Legaoj. 

A VERBAL Legacy of £10 was left to Bridget Kelly, 
which was paid, and for which the executors of the 
deceased took credit in their accounts. In an action 
of accounting a beneficiary disputed the sum; while 
the defenders maintained that they were entitled to 
take credit for the whole sum, or at least for £8 6s. 
8d. The Sheriff-Substitute disallowed credit to the 
defenders for the £10 ; and on appeal the Sheriff 
adhered. The defenders advocated, and the Court 
allowed credit for £8 6s. 8d. 



9tb March, 1861. 



Wu. Patbrson and Others o. the Pbisbttebt or 

Ddnbar. 

Presbytery — Minister — Suspension — Insanity. 

• 

Mr Patbrson is minister of the parish of Cock- 
bumspath, in the Presbytery of Dunbar. In Jan- 
uary, 186iy he was served with a libel charging 
him with several acts of intoxication, between 1851 
and 1869. He pleaded, by his counsel and agent, 
not guilty ; and that '* he was labouring under 
" mental derangement, and was frequently of un- 
" sound mind, . . . and that at the periods of 
" the charges libelled he was insane." Objections 
were taken to the relevancy of the Ubel, but were 
repelled by the Presbytery. Mr Paterson appealed, 
but proof was appointed to proceed, and 25th Feb. 
was fixed for proceeding with it. On 25th Feb. Mr 
Paterson appeared, by his counsel, and produced 
two medical certificates that he was then of unsound 
mind, of which proof was offered at a future diet . The 
counsel for the Presbytery objected, and the Presby- 
tery sustained the objection, and agreed to fix a day for 
the probation of the libel; against which Mr Pater- 
son's counsel protested and appealed. Mr Paterson, 
in May, 1859, had been placed in a private lunatic 
asylum, and a curator honU had been subsequently 
appointed to him. Mr Paterson was afterwards 
removed to Momiogsidey from which he was dis- 
charged in March, I860. He was still under medi- 
cal inspection, and the curator bonis managed his 
affairs. About the time when the libel was served 
he had, it was alleged, partially discharged his duty; 
but that between the 6th and 2dth Feb. his malady 
had again shown it8el£ 

Agamst the Presbytery's deliverance, Mr Pater- 
son, his wife, and the curaJtor honi$, presented a note 
of suspension and interdict. The Presbytery ap- 
peared, and objected to the competency ; and the 
Lord-Ordinary, on 2d March, 1861, refused the 
note. Mr Paterson reclaimed, but the Court ad- 
hered. 



Lord- President, — It appears to me that we cannot 
interfere in this matter. I think the Presbytery 
were the proper judges, in the first place, of whether 
the plea was stated to them in a proper form; and 
I think they were also the proper judges as to when 
they were to take it into considemtion. They were 
the proper judges as to the stage at which it should 
be proceeded with, as to the course of their own 
proceedings; the proper judges as to whether that 
matter should be investigated at the same time 
which they had fixed for further inquiry ; in short, 
to regulate their own order of procedure in regard 
to the matter. The other judges concurred* 



15th March, 1861. 

FIRST DIVISION. 

Wtlie k LocHHBAD V, Tbb Tihes Firb 

ASSURANOB Co., 

Expense of Stamping Deed. 

Thb pursuers gained their case, with expenses. 
The expense of stamping a memorandum of deposit 
of premium of fire insurance was disallowed by the 
auditor in taxing the account of expenses. The 
document had been stamped by the pursuers 
without the order of the Court. The pursuers 
objected to the disallowance, but at the bar limited 
their claim to half the charges of stamping ; and for 
their right to do so, they cited Stewart, 12th Feb., 
1817 ; Boyd v. M*Kennon, Uth Feb., 1824 ; Gar- 
dmer v. Bennet, 28th November, 1839 ; 2 S. 155; 
Smaills V. Pott, 16th July, 1847; J. 19, 670; 
Flowers r. Graydon, 18th Dec, 1847; J. 20, 98; 
Logan v. Ellice, 6th March, 1850; J. 22, 362. 
The defenders cited Law v. McLaren, 20th July, 
1849; J. 21, 599; M*Pherson v. ib., 7th Feb., 
1855 ; J. 27, 250, in support of their argument 
that a party foundiug on a deed must pay the 
expense of stamping himself. The Court held that 
the parties were liable each in one half of the 
expense of stamping — Lord Ivory observing that, 
since 1817, the cases were uniform in regard to the 
point. 



13th March, 1861. 

FIRST DIVISION. 

Alexander M'Callum v. The Forth Iron Cohpant. 

An action of suspension and interdict in the Bill 
Chamber, the reasons in which had been repelled and 
the interdict refused — held in a subsequent action of 
damages against the same, and other parties, not to 
be excluded on a plea of res judicata. In the Lord 
Ordinary's (Kin loch) note, he remarked — "Gener- 
"ally speaking, the judgment prououuced in a 
" possessory process of interdict is not res judicata 
** in any after action, declaratory or petitory, rela- 
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" tive to the same matter. The reason is obyions. 
''The interdict is often granted .or refused, on 
*' grounds not necessarily importing an adjudication 
** of the merits of the case. The course of the pro- 
" cess may oonceiyeably be such as to leave the true 
" point at issue raised and determined. But this 
is the exceptional, not the normal case." 



if 



15tb Maboh, 1861. 

SECOND DIVISION. 

Datid Ritobie akd Othbes (Maitland's Trustees) 
V, Mbs Aq5BB M'DxBun) and Othebs. 

Trust — ^Vesting. 

Bt his settlement, William Maitland appointed the 
residue of his estate to be held in trust for his three 
children and of such others as he might leave, and 
directed it to be divided amongst them when the 
youngest should attain the age of twenty-one. The 
case turned on the construction of the clause — ** In 
"the event of the death of any of my children 
<* before the youngest shall have attained the said 
" age of twenty-one years, the share which would 
« have belonged to such child or children shall go 
"and belong to his or their lawful children, fiiiling 
** which, shall be divided equally, share and share 
"alike, among the surviving brothers and sisters 
"such deceaser or deceasers.*' The testator 
left three children — one of whom died before 
the testator, another died at sixteen, intestate, and 
the third at the age of seventeen, also intestate ; 
but he left a will in &vour of his mother, the defen- 
der. The defender claimed the residue under the 
will, but was opposed by the next of kin of the tes- 
tator, and the question was, whether the residue 
had or had not vested in the last surviving child, 
and whether he had power to dispose of it. The 
Lord Ordinary held that no right had vested in 
the last survivor capable of being conveyed or 
assigned. The defender reclaimed, and cited Boyle, 
14th May, 1858; 20 D., 925. The respondents 
cited Campbell, 12th June, 1840; Stewart, 17th 
July, 1851 ; and Newton, 27th Jan., 1849. The 
Court altered, and found that the residue of the 
estate had vested in the last surviving child of the 
testator, and was effectually conveyed, so fivr as 
moveable, by his testament. 



to whom Mi's Miller, the pursuer's mother, and 
Mrs Ramsay, her sister, succeeded as heirs portioners. 
The two sisters, by deed of agreement, divided the 
lands between them; and that portion lying next to 
the defenders' lands came to Mrs Miller. The deed 
of division was not properly tested, and no infeft- 
ment followed on it. The pursuer brought this 
action to have the boundary fixed between Nether 
Barbeth, and Dalcarney, and Bogton, the defenders' 
property. The pursuer stated that Bogton loch 
covered part of his lands; on the other hand, the 
defenders claimed the whole of the solum, and con- 
sequently, its margin formed the northern boundary 
of Nether Barbeth. The defenders took the plea 
that the piusuer bad no title to sue, because ex 
facie of his title, he was only a pro indiviso pro- 
prietor of one half of Nether Barbeth. The pur- 
suer in answer stated, that he had possessed, as sole 
proprietor, one half of Nether Barbeth, for forty 
years, under the deed of agreement, and the de- 
fenders had recognised his right, they having for 
many years been tenants of the pursuer's portion 
under his mother. Mrs Ramsay's trustees were 
called, but declined to appear. The Lord Ordinary 
(Ardmillan) sustained the plea and dismissed the 
action. The pursuer reclaimed; but the Court 
adhered. 



16th Mabch, 1861. 

Andrew Mjlleb v. Jean Macadam Cathcart 

AND Husband. 

Title to Sue— Fixing Marches— Pro indivuo pro- 
prietor. 

The pursuer stood infeft in of all and whole the 
one just and equal half of the lands of Nether Bar- 
beth. The whole of these lands had formerly be- 
longed to the pursuer's grandmother, Mrs Baird, 



18th March, 1861. 

HIGH COURT OF JUSTICIARY. 

Angus M'Phail^ Suspender, v, John Campbell, 

Bespondent, 

Suspension and Liberation — Justiciary — Jurisdic- 
tion — Salmon Fisheries — Circuit Court — 9 Geo., 
4, c. 89, and 7 and 8 Vic, c. 85. 

The suspender was convicted for a contravention of 
these statutes, on 30th June, 1860. The warrant 
was not enforced till after the autumn Circuit 
Court of Justiciary was past. He was apprehended 
on 24th September, and immediately afterwards 
incarcerated. A note of suspension was presented 
on 10th October, 1860. In defence, the respon- 
dent pleaded that the suspension was incompetent, 
because an appeal should have been taken to the 
Circuit Court, in terms of the ninth section of the 
act 9 Geo., 4, c. 39. The Court appointed the sus- 
pender to give in a note of objections to the pro* 
ceedings. This having been done, and the objec- 
tions considered: the Court holding that, as all of 
them might have been taken in the Circuit Court, 
and that not having been done, the note was 
refused. 



19th March, 1861. 

SECOND DIVISION. 

Alexander Johnston, W.S., v, Patrick Strachan 

AND George Smith. 

Domicil — Jurisdiction* 

The piuisuer raised this action against ''George 



COURT OP SESSION BEPORTS. 



15 



*' Smith, DOW of Westhall, in the oounty of Aber- 
'* deeOf and presently residing at Parkbouse, near 
<< Aberdeen, formerly at Chicago, Illinois, in the 
'* United States of America, and sole director, 
"resident in America, of the Illinois Investment 
'* Company; and Patrick Straohan, now residing at 
*' Badensooth, in the said oounty of Aberdeen, for- 
"merly residing at Chicago aforesaid, and subse- 
** quently at New York, manager of the said Illi- 
" nois Inyestment Company,** for recovery of £3000, 
as the price of certain shares of the stock of the 
Illinois Investment Company, which he had been 
induced to purchase, and by which he had lost the 
said sum, tlm>ugh the illegal and fraudulent conduct 
of the defender. The defender Straohan pleaded 
that he was not subject to the jurisdiction of the 
Court. Proof was led on this point. The contract 
of copartnery was executed in Scotland. The cash- 
iers and agents were resident in Scotland; Strachan, 
the manager, and Scott, the accountant, in America; 
a committee of management was to be in Britain ; 
all disputes were to be submitted to arbitration ; 
and in case of f&iliure to name an arbiter, the Dean 
of Faculty of Advocates for the time being was to be 
the arbiter. The defender Strachan, who was bom in 
Scotland, where the Company was formed — was a 
fiirmer in Aberdeenshire. He left Scotland in 1837, 
and continued manager of the Company till 1845, 
when it was . dissolved ; he afterwards resided in 
New York till 1857, when he returned to Britain. 
From 1845 to 1857, he paid visits to Britain, and 
was married in London in 1849. His wife's health 
induced him to leave America sooner than he would 
have otherwise done, in order to take the benefit of 
Inedical advice of his brother-in-law, Dr Anderson. 
On his return to Britain, Dr Anderson and he took a 
house in London, which was occupied jointly, and 
the expense of which they each paid half. Strachan 
and his wife came to Scotland in March, 1859, and 
took Badensooth for six months. In October, 1859, 
he gave up his tenancy of Badensooth, and in 
November, he and his wife returned to London. It 
was proved he had deposited a few hundred pounds 
in an Aberdeen bank, and that his account had 
been closed in April, 1860. It was not stated that 
Strachan had estate or funds in Scotland. The 
summons in this action was signeted on 15th and 
served on 17th December, 1859, within forty days 
after Strachan hod left Badensooth. The pursuer's 
pleas were, (1) that the defender Strachan was 
domiciled in Scotland, and subject to the jurisdic- 
tion of its courts; (2) at all events, he was subject 
to the jurisdiction of the courts of this country in 
the matter of the action, and had been well and 
duly cited as a defender. The Lord Ordinary 
(Kinloch) reported the case to the Second Division, 
and in a note expressed an opinion that the objec- 
tion to the jurisdiction was well founded, and 
should be sustained, and the Court found accord- 
ingly, and dismissed the action quoad Strachan. 



20iH Maboh, 1861. 

FIRST DIVISION. 

Gbobob Whttkhiod «. LiOMSL Hill Tbompbov. 

Foreign Decree- Decree Conform. 

Thb pursuer obtained judgment in the Court of 
Queen's Bench, in England, against the defender, 
on 27th April, 1854, for £51 18s Od, and this 
action was raised to obtain decree conform in this 
country. In his answers to the pursuer's condes- 
cendence, the defender did not admit that a suit had 
been raised against him as stated — ^he denied that 
he had appeared in the suit, and he did not admit 
that the exemplification of the judgment produced 
was correct; he further denied that he was owing 
any sum to the pursuer, and he averred that he had 
not been served with any writ or summons in 
reference to the proceedings in the English Courts, 
and he never authorised any one to appear in, and 
was not a party to, these proceedings. The exempli- 
fication was in the form usual in England, attested 
by the official seal, and had attached the certificate 
and seal of a notary public. The Lord Ordinary 
(Ardmillan) repelled the defences, and decerned. 
The defender reclaimed, but the Court adhered. 
Lord Deas — *' Three reasons have been urged to us 
*' why the Interlocutor of the Lord Ordinary should 
" be recalled. In the first place, that this exempli- 
*' fication without proof led in support of it is no 
<* evidence of anything; second, that there is a 
''denial on record that there ever had been an 
''action or suit in which the judgment libelled 
''could have been pronounced; and third, esto 
" there had been such a suit or action, that there is 
*' a denial on record there had ever been service or 
" notice of it to or upon the defender. I have no 
" doubt whatever that the exemplification is good 
" and sufficient evidence for this Court to receive, 
" so long as it is not impugned as being false and 
'* forged. " The second reason was in conformity with 
the defender's pleas which proceeded on the assump- 
tion that there was a writ or summons at the pursuer's 
instance. The statement as to the third reason 
was too vague. " The defender was bound to have 
" stated what it was which the law of England 
" required in the shape of service or notice, or evi- 
*' denoe of service or notice, and then to have stated 
"what the defect was which he alleged to have 
"occurred." 



20th March, 1861. 
SECOND DIVISION. 

Tbubtess of William Porves o. Exeoutors of 
wiluam purvss, and others. 

Domicil — Testament — Foreign — Succession. 

William Purves was by birth a Scotchman. —He 
was born in 1797 or 1798. He was in the service 
of the West India merchant service of this country, 
from 1813 to 1817, as an apprentice. He then 
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obtained command of a vessel in the Dutch East 
Indii^ service, which sailed between Rotterdam and 
Padang, in the island of Sumatra. He married the 
daughter of a Dutch officer there. He afterwards 
traded to the Dutch East Indies, and held the 
office of master's attendant at Podaug. He con- 
tinued to trade and hold that office till his return 
to Scotland in 1833. He acquired a vessel in 1831, 
and traded to the Netherlands, India; returned to 
Scotland in 1836, where he I'emained till 1838: made 
another voyage to Netherlands, Ihdia, and returned 
to Scotland in 1841. He remained in Scotland two 
years, made another voyage to Netherlands, India, 
and returned in 1845. He made another voyage 



of the pursuers, leaving all lands and heritages 
that might belong to him at the time of his death. 
Bat as to the formality of the execution of the 
foreign deeds, and their effect in Scotland, whether 
as to their being testamentary or having revoked 
the other deeds prior in date, cases were ordered. 
On considering these cases the Court adhered to the 
latter part of the Interiocutor of Lord lienholm, 
and remitted to Lord Jerviswoode to proceed fi&r- 
ther in the case. 



30th March, 1861. 

FIRST DIVISION. 

D. C. B. Adah v. John Adam, Sen., and Othebs, 

in 1846, returning to Scotland in 1849, where he The pursuer, for himself, and as factor for bis 



resided till his death in 1854. He left in Scotland 
and Netherlands, India, both heritable and move- 
able property. Mr Purvis left the following deeds: — 
(1), A joint settlement between him and his wife, 
executed at Batavia, in 1823; (2), a codicil by both 
at Padang, dated 4th October, 1831; (3), a trust 
disposition and settlement by Mr Purvis, and a 
codicil, both executed in Scotland ; (4), a codicil to 
the joint testament, executed at Padang, dated 21st 
^'larch, 1845 ; and (5), another codicil, executed at 
Padang, dated 19th June, 1848. Letters were also 
produced, after Mr Pm'vis' last voyage, showing 
that he contemplated returning and residing in 
Dutch East India. The present action was a 
multiplepoiuding, brought by the trustees under 
Mr Purvis' trust disposition and codicil, who were 
the nominal raisers, against his widow and children 
as executors, under the testamentary deeds, who 
tirere the real raisers. The executors averred that 
the truster's domicil at death was Dutch India, that 
be always considered it as his home, and intended 
returning there when his children's education had 
been finished. On the other hand, the trustees 
averred that he died domiciled in Scotland. 

The claims were — the Trustees, (1), the whole 
of the estate of the deceased; alternatively his estate 
in Scotland ; (2), in any view his heritable estate 
in Scotland. The Executors — (1), If the property 
in Scotland and Netherlands, India, formed part of 
the fund in medio, they should be preferred to the 
whole personal estate, wherever situated, and to the 
real estate in Dutch India. 

The trustee's eldest son — As heir at law, he 
claimed the heritable estate in Scotland, on the 
assumption that the Scotch trust disposition and 
codicil were revoked by the testament and codicils 
made at Padang. The Lord Ordinary (Benholm) 
found that Mr Purvis had died domiciled in Scot- 
land, that the trust had remained effectual and 
unrevoked, that the validity of the foreign deeds 
remained a question to be ascertained as matters of 
fact, that the succession to his moveable property 
will depend upon the validity of the testamentary 
writings, according to the law of the country in 
which they were executed. Under a diligence and 
commission a number of letters were recovered of 
similar import to those already in process. On the 
report of the commission the Court adhered to the 
Lord Ordinary's Interlocutor as to the question of 



brother, John Adam, jun., raised this action to have 
John Adam, sen., and Robert Gardiner, trustee 
under his father's settlement, compelled to dispone 
to him and his brother their father's property, and 
also for an account of their intromissions, and for 
payment of whatever balance there might be due. 
The pursuer and his brother were the surviving 
children of William Adam, who died in 1838, and 
left a trust disposition in favour of his mother, the 
defender, John Adam, sen., and another who did not 
accept. John Adam, sen., and Mrs Adam man- 
aged the estate jointly till 1843, when Mrs Adam 
died. Adam, sen., remained in the management 
till June, 1853, when he assumed Robert Gardner 
and William Arklcy as co-trustees. Arkley died in 
1 856. The estate having been managed to that date 
by the three jointly, after which the survivors kept 
charge of it. The pursuer was 21 on 2nd April, 
1850, and 25 on 10th April, 1854. His brother 
was 21 on 2nd February, 1852, and 25 on 2nd 
February 1856. The brothers averred that under 
their Other's trust disposition, one half of his estate 
should have been conveyed to them, on their each 
of them attaining the age of 25, and they claimed 
that this should now be done in the action. The 
defenders, on the other hand, maintained that the 
action was excluded by a submission entered into, 
on 20th December, 1853, between the trustees and 
the pursuer, referring all claims and disputes re- 
garding their rights and interests under the trust 
deed. The pursuer had signed the submission for 
himself and his brother, under a factory and com- 
mission he held from him, executed in June, 1852. 
The pursuer answered that the deed had been signed 
before his having attained the conventional majority 
of 25; and was not binding in this question although 
signed after his legal majority ; the conventional 
majority having, by the terms of their father's deed, 
come in place of their legal majority. The defend- 
ers replied that the conventional majority had not 
that effect ; and that the pursuer had homologated 
the submission by having appeared and lodged claims 
after the expiry of the conventional maj»)rity ; that 
averment was neither decreed nor admitted, but it 
was averred that the submission was incapable of 
homologation. The Lord-Ordinary (Neaves) found 
that the decreet arbitrat in the submission was not 
a bar to tbe conclusion for conveying the property, 
and repelled the defenders' plea in law. The pur- 



domicil, and that be left a trust deed in favour suer reclaimed, but the Court adhered. 
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14th Mat, 1861. 

FIRST DIVISION. 

John Dobqok v. The Edinbubgh & Glasgow 
Railway Company. 

Carrier — Failure to deliver goods timeously or duly. 

DoBSON brought an action of damages against the 
Edinburgh & Glasgow Railway Company for failure 
to deliver goods timeously. The goods had been 
consigned and delivered to the Bimam station of the 
Dunkeld Railway, on 8th or 9th August, 1860, from 
Edinburgh, but were not brought to the Bimam sta- 
tion for fourteen days afterwards, when delivery was 
refused. The detention arose out of the quarriel 
between the Scottish Central and the Scottish 
North Eastern Railway Companies. The pursuer 
prayed for an issue that the defenders " had fidled 
timeously to deliver;*' while the defenders craved 
that it should be that they had fiiiled to deliver. 

The Lord Ordinary (Kinloch) reported the point, 
but thought that as the contention was that the 
goods had not been delivered in time, that should 
appear on the fierce of the issue. At advising, it 
was suggested that the issue should be that the de- 
fenders had ''failed duly to deliver." This was 
acquiesced in, and the issues adjusted accordingly. 



23rd May, 1861. 
FIRST DIVISION. 

John Hatbly, Suspender, v. Maqistbates of Burnt- 
island, Respondents. 

Bankrupt Act 19 & 20 Vic, c. 79, sec. 143— Com- 
position Contract — Cautioner. 

John Robb was sequestrated in 1858, and the re- 
spondents were amoog his creditors. The sequestra- 
tion was wound up by composition contract, and 
Hately, the suspender, was one of the cautioners. 
Payment of the composition having been refused, 
the respondents charged the cautioners for the com- 
position. The suspender denied that the respon- 
dents' debt was due by the bankrupt. On the other 
hand, the respondents maintained that all inquiry 
on that point was excluded. In the bankrupt's 
state of affairs the respondents were entered as 
creditora, on which a composition of Is 6d per 
pound had been offered, and which it had been 
resolved by the creditors to entertain. At this 
date, the respondents had made no claim, but on 
the day preceding the discussion of the offer of com- 
position, they lodged a claim and affidavit for 
£1285 2s lid. The offer of composition was 
unanimously accepted, while no objection to the 
respondents' claim was made. Hatley signed the 
composition contract in April, 1859, and was some- 
time thereafter charged by the respondents. He 
suspended, and pleaded that as between the bank- 
rupt and the respondents, the latter were the debtors, 
and their claim was unfounded. The respondents 



maintained that it was now too late to inquire into 
the grounds of the debt, and quoted the 143rd sec- 
tion of the Bankrupt Act 19 <b 20 Vic, c. 79, which 
is as follows :— 

^* Neither the bankrupt nor his successors offer- 
'4ng the composition, nor the cautioners for the 
" composition, shall be entitled to object to any debt 
'* which the bankrupt has given up in the state of 
''Lis affairs as due by him or admitted without 
'' question to be reckoned in the acceptance of the 
'* offer of composition, nor to object to auy security 
<* held by any creditor, unless in the offer of com- 
*' position 'such debt or security shall be stated as 
"objected to, and notice in writing given to the 
'* creditor in right thereof" 

The Lord Ordinary (Kinloch) found it to be now 
incompetent for the suspenders to object to the 
claim in respect of the section of the Act quoted. 
The suspender reclaimed, but, without calling on the 
respondents, the Court adhered. 



24th May, 1861. 
SECOND DI VISION. 

E. Adamson, Advocator v. J. D. Eirkwood and 
P. Beattik, Pursuers, Respondents. 

Poor — Settlement— Continuous Residence. 

Samuel Hare became chargeable as a pauper luna- 
tic on the Barony Parish of Glasgow in July, 1852, 
and he was supported by that parish from that date 
till 1858. In 1852 the Barony Inspector intimated 
a claim of relief to the Inspector of Govan as Hare's 
birth settlement, and to the City Parish as his resi- 
dential settlement. Barony raised an action against 
Govan and City Parishea for arrears of aliment, and 
relief from supporting the pauper in future. The 
sum sued for was £156 10s. at the rate of lOs. per 
week, from 15th July, 1857, to 1st Oct. 1858, and 9s. 
6d. per week for the previous years. The Inspectors 
opposed the action, denied liability, and averred 
that the sums charged were excessive. It was proved 
that Hare was bom in Govan in 1833, and had 
resided with his fekther till 1850, when the latter 
went to Arbroath. From Whitsunday, 1847, Hare 
and his fetther resided in City Parish, where the 
pauper maintained himself by working at a mill in 
Govan Parish. After Hare's fiither bad left Glas- 
gow, his wife, Hare's stepmother, remained in Glas- 
gow till Whitsunday, 1851, when she went to her 
husband in Arbroath. Hare then went to lodgings 
till he became insane, and chargeable to the Barony 
in July, 1852. In the autumn of 1849 he left the 
City Parish for some weeks, and this was the only 
time he had been absent for upwards of five years. 
The question emerging was, whether that absence 
was such as to interrupt his acquiring a residential 
settlement in the City Parish. The evidence led 
was conflictiog as to the sum paid and charged in 
similar cases, varying from 10s. 6d. to 6s. per week. 
The Sheriff found that Hare's short absence in the 
autumn of 1849 did not break the continuity of his 
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residence in the City Parish, and that that parish 
was liable to reimburse Barony of the sums ex- 
pended in maintenance of the pauper. On appeal, 
the Sheriff adhered, bnt fixed the amount of weekly 
aliment at 80. per week. The City Parish advo- 
cated. The Barony brought a oounter-advocation. 
The Lord Ordinary inade avizandum to the Second 
Division. It was argued for the City Parish, that 
from the proof, it was made out that the absence 
of the pauper continued for three months, from 
August to November; when he lefl the parish 
he had no intention of returning, and that so long 
an absence broke the continuous residence. For 
Govan it was argued — The absence was only six 
weeks — it wha incidental and temporary, and was 
too short to interrupt the continuity of residence — 
a much longer aberace had been held not to inter- 
rupt; Hay o. Cnroming, 6th June, 1851, 13 D., 
1057; Hay v. Eirkpatrick, 9th July, 1851, 13 D., 
1313; Roger v. Maconochie, 5th July, 1854, Jurist, 
26, 549; Mackenzie v. Cameron, 10th Dec. 1858, 
Jurist, 31, 64. The Court found that Hare, the 
pauper, did not at any time before he became an 
object of parochial relief, reside for five years con- 
tinuously in the City Parish, and that Govan, the 
parish of his birth, was his parish of settlement, 
assoilzied the City Parish, and found it and the 
Barony Parish liable in expenses. In the counter 
advocation, the Court repelled the reasons of advo- 
cation, and remitted simpliciter to the Sheriff, 
thereby adhering to the rates of charge which had 
been fixed by the Sheriff. 



connexion, but two witnesses swore to facts proving 
the reverse. The pursuer swore, and the defender 
deuied, that he had had connexion about the period 
of conception. The Sheriff-Substitute found that 
the pursuer had &iled to prove that the defender 
was the fether of her child, and assoilzied him; but 
on appr al, the Sheriff recaUed this Interlocutor, and 
found that the pursuer had proved her case, and 
decerned accordingly. 

The defender advocated; and the Lord Ordinary 
made avizandum to the Second Division. The 
Court (the Lord Justicff-Clerk dissenting) affirmed 
the judgment of the Sheriff^ that the pursuer had 
proved her case, and decerned against the defender 
accordingly. 



24th Mat, 1861. 
SECOND DIVISION. 
Elizabeth Lawson v. James Eddie. 

Bastard — Filiation — Proof. 

The pursuer was delivered of an illegitimate child 
on 3d July, 1 859, of which she alleged the defender 
to be the father, and raised an action of aliment 
against him in the SberiffCourt of Kincardineshire. 
Lawson had been servant at the fermof Caimbank for 
two years prior to Whitsunday, 1859, and the defender 
had been a servant there from Whitsunday to Mar- 
tinmas, 1857. He had then gone to Bogbum 
Farm, four miles from Caimbank, till Whitsunday, 
1858, and from thence to Blackhills, which is five 
miles from Caimbank. Connexion was only ad- 
mitted on 4th December, 1858; but the defender 
also admitted that on 18th June, 1859, he and the 
pursuer had gone before the kirk-session of Fetter- 
esro, and had admitted that the pursuer was preg- 
nant by him. He, however, explained that this was 
done in ignorance that the pursuer was so far gone 
in pregnancy. The defender averred that a fellow- 
servant at Caimbank had had connexion with the 
pursuer about the period of conception. On a proof, 
the pursuer and the person alleged to have had 
connexion with her, swore that they never bad had 



31sT Mat, 1861. 

SECOND DIVISION. 

Viscountess Ha warden. Petitioner, v. Geokoe 
DuNLor, Respondent. 

Sequestration — Judicial Factor — Agent and Client. 

The Viscountess Hawarden is the nearest of kin of 
the late Lord Elphinston, and as such she presented 
this petition for the sequestration of his estates, 
heritable and moveable, and for the appointment of 
a judicial finctor. The petition was opposed by the 
respondent, who had been Lord Elphinston *s adviser 
and law agent, on the ground that he was in the 
full right of the heritable and moveable estates, in 
virtue of two deeds granted respectively in 1854 
and 1859, on which he was infeft, and by which he 
was nominated and appointed Lord tllphinston*s 
executor. The Lord Ordinary (Jerviswood) seques- 
trated the personal estate, and nominated a judicial 
factor. The respondent reclaimed. At the debate 
he maintained, that without a reduction of the deeds 
in his. favour, the Court could not giiant the seques- 
tration, his title being clear on the fauoe of the deeds, 
and rendered absolute by infeftment. The only 
informality stated against the deeds was, that they 
were prepared by himself; but they \rere not chal- 
lenged on any other ground, and the mere fact that 
he, as Lord Elphinston's law agent, prepared the 
two deeds himself, could not affect that validity. He 
also maintained that Lord Elphinston 's ddmicil 
was in England. 

It was answered, that the title of the respondent 
was an iuferior one to the claim of the next of kin; 
that the deeds founded — ^which were not executed 
according to the law of England, where Lord Elphin- 
ston was domiciled — were objectionable, because 
prepared by Mr Dunlop, who was the law agent of 
the grantor. (Lord Brougham's opinion in Hunter 
V, Aitken, 3 My. and K. 135, and vol. ii. Tudor's 
cases, 495.) 

The Court adhered to the Lord Ordinary's Inter- 
locutor quoad the moveable estate, but refused the 
petition in so far as it asked for sequestration of 
the heritable estate. 
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5th Junb, 1861. 

FIRST DIVISION. 

Jane C. M^Labln or Aitkem v. Thb Edim burgh & 
Glasgow Railway Co. avd James Bnowdowne. 

Master and Servant — Reparation — Railway. 

This was an action for reparation, damages, and 
solatium, for the death of the pursuer's husband, 
William Aitken, said to have been caused by the 
fault of the defenders. The damages were laid at 
£1000. The Edinburgh & Glasgow RaUway Com- 
pany held in lease the railway from Tillicoultry to 
Alloa, which is connected with a private line, the 
property of Snowdowne. The private line leads 
from neighbouring coal works, near which the line 
is level; it afterwards descenda rapidly to the junc- 
tion, where it again comes to a level, and after run- 
ning for a short distance nearly parallel to the main 
line, the junction is reached. The private line is 
worked by Snowdowne and his servants; but by 
agreement Snowdowne's trucks, when brought down 
to the junction with the Edinbui^h & Glasgow 
Railway, are attached to the trains by their servants. 
Aitken had been a stoker in the service of the Edin- 
burgh & Glasgow Railway Company, and it was 
stated to be his duty to connect Bnowdowne's 
trucks to the trains, when his engine was at the 
junction taking on other trucks. Aitken's death 
had been caused by a loaded truck having suddenly 
and rapidly descended the incline on the. private 
line, by which he was so severely crushed between 
some other trucks as to have caused his death, and 
that the descending waggon had not been sufficiently 
fastened, in consequence of the absence of certain 
chock-blocks or beams, by which its speed would 
have been retarded. The pursuer averred that the 
defenders or their servants should have given notice 
when the waggon descended — should have had a 
guard in charge of it, and have had chock-blocks upon 
the branch lino. The pursuer pleaded, that in the 
special circumstances both the defenders were liable. 

Pleaded for the Edinburgh & Glasgow Railway 
Company — They could not beheld liable, as no suffi- 
cient grounds had been set forth from which to 
infer liability — they did not work the private line, 
and were not responsible for the faults committed 
by the owner. 

Pleaded for Snowdowne — No relevant statement 
had been made against him. 

The Lord Ordinary (Ardmillan) found thnt no 
relevant facts had been averred against the Edin- 
burgh & Glasgow Railway, and assoilzied them ; but 
that relevant &cts had been averred against Snow- 
downe, and appointed issues to be lodged 

The pursuer and Snowdowne reclaimed. The 
pursuer cited 8 <b 9 Vict., c. 33, sec. 69, the Com- 
panies Clauses Consolidation Act, to show that the 
Railway Company had the power, and it was their 
duty to make bye-laws for the line, and argued 
that the company was liable for what took place on 
the private line; and having sent their servant on 
the place of junction on their business, they were 
bound, at common law, to see that his safety was 
properly cared for. 



The Court adhered, and remitted back to the 
Lord Ordinary to have issues adjusted. 



Cth June, 1861. 
SECOND DIVISION. 
Catherine Allan, Petitioner. 
-Act, 19 it 20 Vict , a 70— Sequestration. 
Allan was the petitioning creditor for the seques- 
tration of John Mackenzie. The first deliverance 
was dated 22d May, 1861, and the estate seques- 
trated on 1st June. Bv the 48th section of the 
Bankruptcy Act, 19 & 20 Vict., c. 70, an abbreviate 
of the petition and deliverance requires to be trans- 
mitted to tl)e Keeper of the Register of Inhibitions 
at Edinburgh, bet'ure the expiration of the second 
lawful day after the deliverance. The abbraviate 
liad, by an oversight, not been transmitted and re- 
corded as required by the 48th section of the sta- 
tute; and the petition craved warrant to the Keeper 
of the Register of Homings and Inhibitions to re- 
ceive the abbreviate, and to record the same, and 
to subscribe a certificate in the form specified in 
statute. The cases of A. B., petitioner, 28th May, 
1851, Jurist, vol. 23, 441; Munro v. Dickson, 21st 
June. 1851, 13 D., 1209, were cited. The Court 
granted the prayer of the petition. 



6th June, 1861. 
SECOND DIVISION. 
W, S. S. Crawford, Suspender, v. Abghibald 
Stewart, Respondent. 
8 & 9 Vic, c. 83, Poor Law Act— Valuation of 
Lands Act, 17 & 18 Vic, c 91— -Poor Assessment. 
Mr Stiblikq Crawfoiu) is lessee under the Duke 
of Athol of the shootings of Daluaspidal, at a rent of 
£520. The lease is for seven years. He has also 
a lease of Badnabeist, which adjoins Dalnaspidal, at 
a rent of £100, and which is to expire with the 
lease of Dalnaspidal. He was assessed for the poor 
as tenant or occupant of the lands of Dalnaspidal 
and Badnabeist. He brought this suspension of a 
threatened charge by the respondent, collector of 
the poor's assessment for the parish of Blair- Athol, 
for payment of two years' rates, from 10th August, 
1857. It was stated for the suspender that the 
sums he paid was for the delegation of the landlord's 
personal franchise or right of shooting; that the 
Dalnaspidal shooting lodgo was not worth more than 
£10 per annum; that the shooting lodge of Badna- 
beist was uninhabitable; that the lands were let as 
grazings, and that the grazing tenants were assessed 
for the poor. The poor rates in the parish were im- 
posed, one-half on owners and the other half on 
occupiers. The note was passed in the Bill Cham- 
ber, the record adjusted and closed, and the Lord 
Ordinary pronounced an interlocutor, finding the 
suspender liable to be assessed for the poor, as 
tenant or occupaut of lands or heritages in the 
parish in respect of the leases. The suspender re- 
claimed, but the Court adhered. 
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7tb Jusb^ 1861. 
FIRST DIVISION. 

Jessie Ross v. Donald MacLeod. 

Declarator of Marriage — Promise tvhsequente copula. 

Iv this declarator, the pursuer alleged that in Nov., 
1855, while liying iu ber mother's lodging-house, 
she became acquainted with the defender, who 
visited her and courted her with a view to marriage 
—that they were engaged in February, 1856, and 
that this was generally understood by their friends. 
These facts were established by the proof subse- 
quently led. The pursuer averred that, trusting to 
his repeated promises and declarations, she had per- 
mitted the defender to have connexion with her in 



married persons. The defender reclaimed. The 
Court recalled the Lord Ordinary's Interlocutor, 
and assoilzied the defender from the conclusions of 
the libel for declarator of marriage, adherence, and 
aliment. 



7th Juhb, 1861. 

SECOND DIVISION. 

David Grebnhill v. J. N. Gladstone and Otdebs. 

Agents* Accounts — Plurality of Defences — Rule of 

Charge. 

The pursuer, as proprietor in trust, raised an action 

against six defenders. The summons concluded 

generally against all the defenders on some points, 

March and April, 1856, in her mother's house. The and severally on others. The conclusion for expenses 



defender had also given her the following holograph 
promise of marriage: — 

" I hereby declare that I shall make yon my lawful wife, 
" before God and man, within three months from this date. 

(Signed) " D. MacLeod, April 12, 185C." 

And relying on this written promise, she averred 
that she had allowed the defender to cohahit and to 
have carnal intercourse with her diuing the said 
months of April, May, June, and July, 1856, in her 
mother's house. There was also a conclusion for 
damages for seduction. The defence was a denial 
of any verhal promise to marry, and of carnal inter- 
course. It was farther averred, that in August, 
1856, the pursuer had raised an action for hreach 
of promise of marriage, founded on the writing before 
quoted, but the defender had been assoilzied from 
that action, and the judgment had been acquiesced 
in. In answer to the seventh article of the pur- 
suer's condescendence, which set forth the verbal 
and written promises, the defender explained that 
the writing was given at the pursuer's suggestion, 
and to calm and pacify ber, as she appeared to be 
violently excited, and threatened self-destruction, 
and that it never was intended that the writing 
should constitute or be viewed as a promise of mar- 
riage by the defender, and that he had stated to the 
pursuer and her mother at the time, that he had 
written the document at the solicitation of the latter, 
and with the object already stated. lie farther 
stated, that the pursuer had thrown a paper iuto the 
fire, assuring him that it was the written promise he 
had given her, and had thus acted deceitfully and 
fraudulently. The Lord Ordinary repelled the plea 
that the pursuer was barred from insisting in the 
present action, in respect of the previous action of 
breach of promise of marriage, and allowed her 
proof. A proof was accordingly led, and on con- 
sideration of it, the Lord Ordinary (Kinloch) found 
it proved that the defender had courted the pur- 
suer, and promised to marry her, and had given her 
the written promise of 12th April, 1856; that sub- 
sequent to these verbal promises, and both prior and 
subsequent to the written promise, carnal intercourse 
had taken place between them, and by such promise 
tubtegpiente copula the pursuer and defender wero 



was conjunctly and severally against aH the defe i- 
ders. The defenders all resisted the action. Cue 
agent acted for himself and three of the defenders, 
and the agent lodged separate defences for himself 
and one of the defenders, and a joint defence for 
other two. Another agent acted for the other two 
defenders. The record was closed, and the defences 
for the agent were ropelled so far as regarded the 
declaratory conclusions and for interdict, and all 
questions as to expenses wero resei*ved. Issues were 
thereafter adjusted, the agent was discharged, all 
questions as to expenses being reserved. The pur- 
suer was allowed to abandon the action against two 
of the defenders, on payment of their expenses. The 
case went to trial against four of the defenders, who, 
on the Court applying the verdict of the jury, were 
assoilzied from the conclusions of the action, and 
found entitled to expenses. On the taxation of the 
accounts of the agent acting for himself and the three 
defenders, the agent insisted on making separate 
charges for each defence, and he stated all the items 
of charge in each account. But the auditor ordered 
the common accounts to be stated in a separate 
account, or in such a way as these common expenses 
should be charged only once in all. The agent 
maintained that he was entitled to state all his 
charges separately in each account, and by a i<;- 
claiming note brought the point before the Court. 
The auditor, at the request of the Court, lodged a 
special report, on which parties wero heard. In 
this report the auditor remarked, that " the univer- 
** sal practice in ordinary actions has always been, 
'* that an agent acting for a number of defenders in 
'^ a case at the instance of a single pursuer, is only 
'* entitled to make the same charges as if he had 
*' acted for one only, and that whether separate or 
** joint defences have been lodged." As to the fees 
for callings and other procedure in the cause appli- 
cable in common to all the four defenders, which the 
agent maintained he was entitled to charge, not once 
only, but four, or at least three times over, the audi- 
tor remarks, that such a claim was quite new to him, 
and contrary to the universal practice that has 
hitherto prevailed. The Court gave effect to the 
auditor^s report 
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21ST JUNB, 1861. 

SECOND DIVISION. 

Hblbn Bbattib asd Othbbs v. Mart Laidlaw or 

Thoxbon. 

Testament— Double Legacy. 

Mrs Jane Bbattie died on 30th March, 1855. She 
left two mortis causa deeds, dated respectively 6th 
July, 1854, and 23d March, 1855. The first deed 
conveyed the testator^s whole estate to the defender, 
her children, and their heirs, whom failing, the tes- 
tator's neai^st lawful heirs whomsoever: but under 
burden of payment of debts, a legacy of £50 to 
John Beattie, and a legacy of iSOO to the pursuers, 
" or to the survivor or survivors of them, equally 
"amongst them, share and share alike, if more tban 
*'*ane, which legacies shall be payable by my said 
" disponees at the end of twelve months from the 
" period of my death, with interest thereafter until 
" paid." The second deed also conveyed the testa- 
tor's whole estate to the defender and her children, 
and their heira, whom failing, the testator's nearest 
lawful heirs whomsoever : but certain lands were 
specially conveyed by this second deed which was 
omitted in the first. This last deed was granted 
under, burden of payment of debts, a legacy of £50 
to John Beattie, of another of £300 to the defen- 
der, in the same, terms as in the first deed, and a 
farther legacy of £100 to Jessie Laidlaw. These 
last legacies were made payable twelve months after 
the testator's death as the first were. The pursuers 
raised an action in the Sheriff Court for payment of 
the legacy in the deed of 1854, the first deed. The 
legacy in the second deed was admitted to have 
been paid. The defence was, that the deed of 
1855 had superseded that of 1854, to which the 
pursuers answered, that they were entitled to both 
legacies. The Sheriff-Substitute found them entitled 
to both legacies, but on appeal, the Sheriff recalled 
this Interlocutor, and found them only entitled to 
one legacy. He held that the second deed was 
r: 3rely a repetition of the first, the only variation 
being a spt^cial disposition of certain lands which 
had only been generally disponed in the first. The 
pursuers advocated, and quoted Horsburgh v, Hors- 
burgh, 12th January, 1847, 9 D. 329. 

Lord Justice Clerk — 1 am satisfied tliat the judg- 
ment of the Sheriff is well founded. The latest { 
deed must be taken as the testator's settlement. 
The last deed contains a conveyance of the estate to 
the same parties; it contains, beside, one bequest, 
and a special conveyance of lands which, under the 
previous deed, would have fallen under the general 
conveyance. I cannot hold that there was an inten- 
tion by these deeds to constitute a double legacy. 
The other judges concurred. 

Tlie pursuers reclaimed. The Court altered the 
Lord Ordinary's Interlocutor, and remitted back 
the cause to be proceeded with. 



21ST JUMB, 1861. 
SECOND DIVISION. 

James Wapdbll v.. The Monklands Railway 

Compakt. 

Trespass — Reparation. 

The pursu€r*s cattle were grazmg on the fieirm of 
Meadowfield, which is separated froui the railway 
by the farm of Longrigend. The farm of Roughrig 
lies to the east of Meadowfield, and is also in part 
separated by Longrig from the railway. Longrig 
lies east of Longrigend, and both adjoin the rail- 
way. Meadowfield, Longrigend, and Longrig, be- 
long to the same proprietor, but are occupied by 
different tenants. Koughrig belongs to a different 
proprietor, who is in the natural possession of it. 
There is a colliery on Roughrig, worked by Mr 
Cross, who had laid down a line of rails or lye from 
his pits over part of Longrig to the defenders' rail- 
way. The fences of the farms were in several places 
insufficient to preyent cattle straying. The fences 
along the railway' were also defective. There were 
neither fence nor gate at the point of junction of 
Cross's line with the railway, nor were there anj 
fences separating it from Roughrig and Longrig, 
through which it passed. The pursuer's cattle 
strayed on to Roughrig, then to Longrig, and from 
it on to the defenders' railway, where Cross's line 
joins it. When on the line on a dark morning, 
three of them were killed and othera injured by an 
engine. Tiio company's servants seized and sold 
the carcases, but in an action which followed the 
price was tendered to the pursuer. The pursuer 
raised this action in the Sheriff Court at Airdrie, 
for the value of the cattle killed or injured, 
and it Was attempted to be proved by the 
pursuer that the tenants of Meadowfield and Rough- 
rig allowed, without objections, each other's cattle to 
stray on their farms ; but this was denied by the 
tenant of Roughrig. The Sheriff-Substitute held 
that the railway com^mny was not liable, as by their 
Acts they were only bound to fence as against the 
lands immediately adjoining their railway, not 
against those at a distance. On appeal, the Sheriff 
altered the findings in law, and decerned against 
the defendera. The pursuer advocated, and the 
Lord Ordinary (Ardmulan) made avizandum to the 
Second Division. The advocators quoted Ricketts 
V. East & West India Docks, and Birmingham 
Junction Railway, 28th April, 1852, 7 Railway 
Cases, 295; Manchester, Sheffield, & Lincolnshire 
Railway v. Wallis, 23d Jan. 1854, 7 Railway Cases, 
709; Davidson v. Monkland Riiilway Co., 5th July, 
1855; Lumsden o. Russell <k Son, 1st Feb. 1856; 
Balfour «. Baird & Brown, 5th Deo. 1857. The 
respondent cited Black v. Caddell, 9ih Feb. 1804, 
M. 13905; Mack v. Allan, 17th Feb. 1832, 10 S. 
D. 349; Uyslop v. Durham, 14th March, 1842, 4 
D. 1168. Addison on Wrongs and Remedies, Cloy. 
3 S. 1; Black v, Toyhara, Cooke's Ref. Jac. 1, p. 
158; Ilardcastle v. Scuth Yorkshire Railway and 
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Biyer Don Conopany, 2l8t Jan. 1859, 4 Hiin*l. and 
Nor. p. 67; 5 A 6 Vict a 55, sec. 10; 5 & 6 Wm. 
IV. 0. 55, 8608. 79, 80, 81; M'Naughtan v. Cale- 
donian Railway Co., 17th Dec 1858; Bird v. Hol- 
brook, 9th May, 1828, 4 6ingham'8 B^. 628; Shar- 
rod V. London & North-Western Railway Co., 10th 
Dea 1849. 4 Webb. Hurl. & Gord. 580; Bamee t>. 
Warde, 25th Feb. 1850, 9 C. B. 392; Manohe8ter 
& Sheffield Bailway Co. v. Wallis; Fawoett v. North 
& Torkshire Midland Bailway Co., 7tb Feb. 1857, 
16 Ad. & EUiB, N. 2, B 610. 

The Court found that no legal liability attached 
to the defeDder8 for injury to the pur8uer*8 cattle, 
and assoilzied them from the oonclusions of the 
summons. 

Lard Justiee-Clerh — I am dearly of opinion that 
the only creditors in the obligations imposed by 
these clauses (79th & 81st clauses of 5 & 6 Wm. 
IV. 0. 55,) is the owner of the lands through which 
the railway is made, including the occupier of the 
lands, and every person who for the time is in right 
of the owner, and that it was cot intended to create, 
by means of these clauses, any obligation in &TOur 
of the public, or of the owners of lands that are not 
intersected by the railway, or do not adjoin it. The 
other judges concurred. 



28th Junb, 1861. 
SECOND DIVISION. 

J. & B. MUIR V. A. B. COLLETT. 

Jurisdiction — Fugss Warrant — Foreign. 

Tbb pursuers consigned, in 1845, to Hubbart Col- 
lett Sc Co. of Bombay (of which firm the defender 
was a partner), a parcel of goods of the invoice value 
of £106 2b 6d, which had never been accounted for. 
This action concluded for an accounting for the 
goods or for payment. It was averred that the 
defender was a Scotchman by origin, that he fre- 
quently resided in Scotland, that he possessed a 
house in Edinburgh, in which his fiimily lived, and 
where the summons was served. The summons 
was also served edictally. It appeared that in 1858, 
when the defender was in Scotland, the pursuer, B. 
Muir, presented a petition to the Sheriff of Mid 
Lothian ag^nst the defender as in medUatione/ugcB, 
The warrant was granted, and the defender was ap- 
prehended, and he emitted a declaration on 12th 
Aug. 1858; on that day he addressed a letter to the 
pursuer, binding himself to find caution within 
fourteen days; on that letter a minute was written 
and signed by both parties, agreeing not to ask for 
judgment in the declaration, and the defender was 
liberated. On 6th October, 1858, Mr B. Dunlop 
sent a letter to the pursuer, binding himaelf judido 
iisti for the defender. The defender averred he was 
a native of India^ and had been a member of the 



firm of Hubbart, CoUett & Co. of Bombay, but that 
he had ceased to be so at the dissolution of the firm 
in 1847* He admitted the goods had been con- 
signed, but had been accounted for. He had no 
property in Scotland, and had never resided in 
Scotland for forty days. The Lord Ordinary (Jer- 
viswoode) found that when the action was raised the 
defender had no domioil in Scotland, and had not 
been otherwise subject to the juriadiction of the 
Court The pursuers reclaimed. The Court altered 
the Lord Ordinary's Interlocutor, and remitted back 
the cause to be proceeded with. 



6th Jult, 1861. 

FIBST DIVISION. 

SiB P. M. Thbuflaiid v. John Muimo. 

Landlord and Tenant — ^Lease — ^FenalB^nt. 

The farm of Spittal was let by the pursuer to the 
defender, and Donald Mnnro, now deceased, for 19 
years, as from Whitsanday, 1839, as to houses, and 
pasturage, and Martinmas, as to the arable land 
and sown grass. The lease was specific as to the 
mode of working the farm, the tenant having the 
option of the six or five shift rotation, and it was 
conditioned that the tenants shoold pay £5 per acre 
of land cultivated contrary to these stipulations. 
At the termination of the lease it was found that on a 
comparison of the white crops, with what it was 
averred should have been there, the pursuer calculat- 
ed that the defenders had had 20 acresmore than they 
should have had, and this action was brought for 
the stipulated penalty of £5 per acre on those 20 
acres. The defender denied that he had violated 
the stipulation in the Lease, as to the mode of crop- 
ping, and pleaded that the stipulation for addition- 
al rent was illegal, and could not be enforced, in 
consequence of the Act 5 Geo., iv., c 74, and 5 and 
6 Wm. iv. c. 63. The Lord Ordinary (Ardmillan) 
allowed a proof, and thereafter pronounced an In- 
terlocutor, repelling the defences, and finding that 
the defender had miscropped the &rm to the extent 
of 20 acres Scots, and fin&ig him liable in the penal 
rent of £5 pier acre. .The defender redaimed. 
The Court recalled the Interlocutor, and found that 
the arable land under rotation of cropping, extend- 
ed to 156 acres, that it had not been proved that 
that portion of the land had not been duly aranged 
with regard to the nature of the ground, and size 
of the fields, that it had not been proved that the pre- 
scribed course of rotation had not been adhered to, 
and that the penal rent applied to that portion of 
the farm, and not to any other portions which had 
never been under rotation; and the defender was 
assoilzied with expenses. 
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9th Jult, 1861. 

FIRST DIVISION. 

John Maiks v. Duncak MagClulltch and James 
Fbabkb, Procarators Fiscal of Argyleshire. 

Procurator Fiscal — Damages — Jssaes — Malice — 

Probable Ganse. 
1^ an action of damages agamst a procnrator-fiscal, 
the Court held that he was a public officer, and that 
the pursuer was bound to take an issue of malice 
and want of probable cause. 



12th July, 1861. 
SECOND DIVISION. 

John M^Kellab v, Wvlulau LimrasTON & Co. 

Bankrupt — ^Personal Protection— Statutory Meet- 
ing. 
A BANKBUPT obtained a renewal of protection at a 
meeting of his creditors till the meeting to be held 
after his examination. The bankrupt's examination 
and that of other parties connected with his family 
and business, were protracted by adjournments from 
time to time, till after the time fixed for the statu- 
tory meeting. The bankrupt's examination had not 
been then concluded. As the trustee had intimated 
his opinion that the protection had expired, the 
bankrupt, to avoid personal diligence, took refuge 
in the sanctuary. Under the B8th section of the 
Bankrupt Act, and by an arrangement with the 
trustee that the expenses of bringing the bankrupt 
from the sanctuary should be borne hy his friends, 
he appeared before the Sheriff, and his examination 
was concluded. Immediately thereafter he was ap- 
prehended and incarcerated. He suspended, and 
the Court held that the protection granted subsisted 
till the first meeting held after the bankrupt's ex- 
amination was completed, and that it did not fall 
after the second statutory meeting, the examination 
of the bankrupt not having been then completed. 



10th Jult, 1861. 

FIEST DIVISION. 

Mabt Maclbod Hat, and Othbbs, Petitioners. 

Minor — Foreign — Curator bonis. 

The petitioner was bom in New Zealand, in Jun^ 
1848. Her father died at Auckland, in the follow- 
ing September, without jiaming guardians. As he 
had property in Scotland, application was made 
to the Court, by a decree made with the consent of 
her mother, for the appointment of a factor, loco 
iutoriSi and the appointment was made. The peti- 
tioner, in June, 1860, was twelve years of age, and 
the appointment of factor fell She now applied for 
the nomination of a curator bonis. The petition 
described her as residing in Liverpool, and was with 
consent of her mother, and her second husband, and 
of William Gregor, writer, their mandatory. The 
mmor's nearest of kin were stated to be resident in 
Australia, India, England, and Wales, and the peti- 
tion was served edictally on them. The petitioner 
had no guardians in England. The Lord Ordinary 
( Jerviswoode) referring to the opinions of the Court 



in Barron, 16th November, 1854, 17, D. 61, report- 
ed the petition to the Court The petitioner's 
counsel dted the cases Towton, 8th Dec., 1847; 
Davis «. Carter, 21st Jan., 1857, and Ross «. 
Melbonm, 1 1th March, 1857. 

The Court, having reference to the peculiar cir- 
cumstances of the case, remitted to the Lord Ordi- 
nary to appoint a curator bonis. 



17th Jult, 1861. 

SECOND DIVISION. 

Wm. Weir «, Colin Dohlop & Co. 

Contract — Construction — ^Lease. 

In July, 1858, Mr Bell, by missive of sale^ agreed 
to sell Langlands to R. Livingston, who gave his 
bill for £500 as part of the price. He never ob- 
tained a disposition, but he took possession of th6 
mansion-house, and bored for mmerals. Living- 
ston, when in possession, made a written oifer to the 
defenders to let to them the blackband ironstone ip 
the lands on a lease for 19 years for a stipulated 
lordship ; and this offer was accepted. Livmgston 
having become unable to pay the price, or retire 
his bill, it was protested, and upon it he was incar- 
cerated. When in prison, Livingston signed a re- 
nunciation, written on the back of the missive. 
Thereafter the pursuer offered to purchased Lang- 
lands from Bell, which was accepted, and the pur- 
suer asked Livingston by letter what profit he 
would take on Langlands, including the lease. H6 
asked £200, which was agreed to. Weir and Li- 
vingston entered into an agreement to carry out 
this offer and acceptance, and this was done by a 
disposition granted by Bell and Livingston. Weir's 
agents then drafted a lease between him and the 
defenders as in implement of the offer and accept- 
ance between Livingston and them. The defenders 
finding the bargain unprofitable, declined to enter 
into the lease or pay the rent. Weir then raised 
this action to enforce the offer and acceptance be- 
tween Livingston and the defenders. The pursuer 
pleaded — (1.) That he was in virtue of the missives 
of lease and writs condescended on entitled to de- 
cree. (2.) It was jus tertii to the defenders to found 
upon the alleged renunciation of the missives of sale 
between Bell and Livingston — the pursuer, as the 
assignee of both, being now able and willing to im- 
plement said missive to the defenders. The de- 
fenders pleaded — inter alia — ^Livingston never having 
had any right to the lands or minerals. The al- 
leged missives for a lease of blackband ironstone 
were ineffectual. Livingston having renounced and 
discharged the missive between him and Bell, the 
proprietor could not thereafter effectually convey to 
the pursuer any right to enforce implement of the 
missives of lease, and the pursuer, as now pleading 
Livingston's right, had no title to insist. The 
Lord Ordinary (Kinloch) pronounced an Interlocu- 
tor finding that the pursuer had not set forth rele- 
vantly a title to insist against the defenders, and 
assoilzied them from the action as laid. The pur- 
suer reclaimed, and the Court allowed a proof 
before answer. At advising, the Court arrived at the 
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same conclnsion on the merits as the Lord Ordmary 
^ had done on the relevancy. The Lord Ordinary's 
,7JlDterlocator was recalled as an Interlocutor on the 
relevancy, and an Interlocutor pronounced finding 
that the pursuer had no title to insist against the 
defenders for implement of the lease, and assoilzied 
them from the conclusions of the action. 



18th July, 1861. 
SECOND DIVISION. 

F. W. Thomas, Suspender, r. Pellatt, Musfrat 
AND Stephkns, Chargers and Respondents. 

English Bankrupt — Personal protection in Scotland 

Thomas <& Co., of London, accepted a bill dated 
I^ondon, 22d January, 1861, payable ten days after 
date, drawn by W. Heilbroun & Pellat, of London, 
the place of payment not specified. The suspender 
was made bankrupt in May last. He was summoned 
to appear for examination before the Commissioner 
in Bankruptcy in London on 24th Jane. He ap- 
peared, but his examination was not concluded, and 
protection was granted him till Sd July. He then 
appeared, when his examination was adjourned, and 
farther protection grunted him till 24th August. 
The suspender went to Glasgow in April, 1861, 
where he became domiciled, and carried on business. 
The firm of F. W. Thomas & Co. never carried on 
business in Glasgow. The chargers were indorsees 
of the bill granted hy Thomas & Co., and they pro- 
tested it, recorded the protest, in May last charged 
the suspender as a member of the firm of Thomas 
& Co., and thereafter obtained a fiat of imprison- 
ment. The suspender then presented a note of sus- 
pension, and be made reference to the charge's 
oath. This was sustained ; bat the suspender took 
no further steps, and the suspension was afterwards 
refused. Certificate of refusal was obtained, and 
in July the suspender was incarcerated. He then 
presented a vote of suspension and liberation on the 
ground that he had obtained personal protection in 
England, which was, he alleged, known to the 
chargers, and that they had given no value for the 
bill. The suspender pleaded — (1.) The bill charged 
on having been granted in England for an English 
debt by a firm of domiciled Englishmen, who had 
never any place of business in Scotland, summary 
diligence in Scotland was not competent. (2.) The 
suspender having been rendered bankrupt by the 
Court of Bankruptcy in England, and having ob- 
tained a protection from arrest till 24th Angnst 
next, it was illegal in the chargers to apprehend 
and incarcerate him. (3.) The suspender, in terms 
of the orders of the Conrt of Bankruptcy, was bound 
to appear again at London for further examination 
on 24th August next ; and the personal protection 
having been granted to enable him to make that 
appearance, he is entitled to immediate liberation. 
The Lord Ordinary (Jerviswoode) reported the 
case. The Court refused the interim liberation, 
holding that the protection was a remedy only, and 
confined to the territory of the Court granting it, 
and diflferent from a discharge, which from comity, 
would be recognised by all nations. 



18th July. 1861. 
FIRST DIVISION. 

ROBBRT NSILSON V. JaKES RlTOHIE. 

Process — Issue — Contract — Employment — 

Reoompeuse. 

Thi pursuer sued the defender for J^SO Sa l^d, 
"for extra plaster work executed in the house or 
*' lodging, No. 5 Park Circus, Glasgow, for or on 
** behalf of the defender," and for a small sum of 
£1 148 6d, '* for jobbing plaster work, executed in 
** said house or lodging." The pursuer averred that 
he had in February, 1 857, contracted with the late 
Mr James Galloway, builder, to execute the plaster 
work of the house now No. 5 Park Circus, for £140. 
The site and house, then unfinished, was thereafter 
sold by Galloway to the defender. In article three 
of his condescendence, the pursuer averred, that 
having been informed by .the defender and his wife 
that he was propxietor, and that he was not satis- 
fied with the plans of the plaster work, and had in 
consequence altered the plans, and more hand- 
some and ornamental ones bad been adopted, and the 
work performed under the inspection and approval 
of the defender and his wife. The alterations were 
both extensive and expensive, and the difference in 
price was the sum now sued for. The defender 
denied these avermeuts. The pursuer pleaded — 
(1) The work specified in the accounts sued for 
having been performed by the pursuer in the em< 
ployment of the defender, the pursuer was entitled 
to decree for the amount in the accounts. (2) The 
pursuer having performed extra work for behoof of 
the defender, and with his sanction and approval, 
he was bound to pay tbe pursuer therefor. The 
pursuer prepared two issues. The first was on em- 
ployment and resting owing the sum sued for. The 
second was, " Whether the defender approved of 
** and adopted plaster work executed by the pursuer 
** in or upon said house during said period, as spe- 
" cified in said accounts ? and whether the defender 
** is resting owing tbe sum sued for %** The defen- 
der objected that the pursuer had no statement en- 
titling him to such an issue. The Lord Ordinary (Ard- 
millan) reported the case to the Court, expressing 
au opinion that the pursuer was not entitled to take 
the second issue as proposed. The pursuer main- 
tained that he was — should he fail to prove employ, 
ment, the defender might be liable on the ground 
of recompense — ^these did not exclude each other — 
they might coexist. Here the pursuer bad pleaded 
both— Ross©. MacGregor, 16th Nov., 1856, 18 D. 
611. The Court disallowed the second issue, and 
approved of the first. 

Lord Fresuient-^The case of Ross was a case of 
repairs made upon a ship. It is one thing to look 
on and see repairs made upon what essentially needs 
repair; and another looking at a workman who is 
merely adding a degree of ornament to a thing 
which is in itself more or»les8 ornamented already. 
To create liability in such a case would require a 
very specific averment. 



